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CASES 


ARGUED  AND  DETERMINED  1899. 


IN   THK 


Court  of  COMMON  PLEAS, 


AVD 


OTHER   COURTS, 


IN 


Trinity  Term^ 


lo  the  Third  Year  of  the  Reign  of  William  IV« 


Keys  v.  Smith.  ^v  »*» 


^HIS  was  an  adion  on  a  bill  of  exchange  and  the  Venue 

cause  stood  for  trial  at  the  last  Taunton  assizes,  by  ^^'^S^ 

upoo  terflUf 
a  special  jury,  called  for  on  the  part  of  the  Defendant ;  to  Avoor  the 

when  a  sufficient  number  of  jurors  failing  to  appear,  ditchar^  of 
neither  party  would  pray  a  tales,  and  the  cause  stood  *  P"***^* 
over.     But 


Coleridge  Ser)t.  last  term,  on  an  affidavit  that  the 
Defendant  had,  since  the  Taunton  assizes,  become,  and 
was  now,  a  prisoner  in  the  Fleet,  obtained  a  rule  nisi  for 
trying  the  cause  in  Middlesex  at  a  sittings  in  this  term, 

Vou  X,  B  the 


CASES  IN  TRINITY  TERM 

1833.  the  Defendant  paying  to  the  Plaintiff  the  difference  of 

'-  expense  to  be  occasioned  him  by  trying  here  instead 

^.  of  trying  in  Somersetshire^  where  the  PlaintiflPs  witnesses 

Smith.  resided. 

Wilde  Seijt.9  who  shewed  cause,  contended  that  this 
was  no  sufficient  ground  for  departing  from  the  general 
rule  and  conceding  the  change  of  venue  prayed  by  the 
Defendant. 

Coleridge  urged  the  hardship  of  keeping  the  Defendant 
in  prison  till  the  next  Somerset  assizes,  when  the  cause 
might  be  tried  here  without  inconvenience  to  the  Plain- 
tiff, and  the  Defendant,  if  he  obtained  the  verdict,  be 
discharged  at  once. 

TiNDAL  C.  J.  The  application  is  not  unreasonable; 
and  we  should  be  inclined  to  accede  in  consideration  of 
the  Defendant's  position,  if  it  were  not  for  our  objection 
to  depart  from  the  general  practice  of  the  Court.  How- 
ever, as  the  case  is  very  peculiar,  and  not  likely  to 
recur,  we  think  the  trial  may  be  fixed  for  the  first 
sitting  after  term. 

Rule  absolute. 


IN  THE  Third  Year  of  WILLIAM  IV. 

1833. 


Isaac  v.  Spilsbury.  ^  »»• 

nPHE  sheriff  having  seized  certain  goods  under  d^fi  fa.^  The  Court 

issued  against  the  Defendant  on  the  15th  of  March  ^«^1  no*  inter- 

f erey  under 
last,  the  Defendant's  wife  made  claim  to  them,  alleging  ^^  inter- 
that  they  were  vested  in  trustees  to  her  separate  use ;  ple»der  »ct, 
and,  shortly  afterwards,  the  Defendant  petitioned  the  ^fg^a  timet    * 
insolvent  debtors'  court  for  his  discharge.     The  sheriff  unless  a  dium 

havinfir  been  ruled  to  return  the  writ,  in  Easter  term         |**  propwty 
^  beictually 


made. 


Spankie  Serjt.,  on  the  part  of  the  sheriff,  obtained  a 
rule,  calling  on  the  Plaintiff,  the  Defendant,  Susannah 
Spitsbun/f  the  Defendant's  wife,  and  the  provisional  as- 
signee of  the  insolvent  debtors'  court,  to  shew  cause  why 
they  should  not  appear  and  state  the  nature  and  parti- 
culars of  their  respective  claims  to  the  goods  seized  by  the 
sheriff,  and  maintain  or  relinquish  such  claims,  and  why 
further  proceedings  against  the  sheriff  should  not  be 
staid  till  such  claims  should  be  adjusted. 

Susannah  SpUsburj/s  trustees  disclaimed  any  intention 
to  interfere,  and  the  provisional  assignee  did  not  appear; 
whereupon 

Andrews  Seijt.,  who  shewed  cause  on  behalf  of  the 
Plaintiff,  contended  that  no  colorable  tide  had  been 
made  to  the  goods,  and  that  the  interpleader  act,  under 
which  the  sheriff  required  the  Court  to  interfere,  applied 
only  to  cases  where  conflicting  claims  are  made  to  goods 
in  the  sheriff's  hands. 

Spankie  urged  that  the  trustees  might  still  come 
forward,  and  the  sheriff  be  still  in  danger  from  the 
Defendant's  assignee ;  and  that,  looking  to  all  the  circum- 

6  2  stances^ 


18S3. 


CASES  IN  TRINITY  TERM 

stances,  the  Court,  in  the  exercise  of  an  equitable  discre- 
tion,  would  allow  the  sheriff  to  pay  in  the  money  levied, 
to  abide  the  event  of  any  claim  which  might  be  made. 

TiNDAL  C.  J.  This  motion  has  been  made  on  tlie 
late  act  lic2  IV.4^,  c.  58.  But  the  facts  of  the  case  are 
not  such  as  fall  within  the  provi&ions  of  that  statute. 
The  words  of  the  statute  are,  that  upon  application  by 
any  Defendant,  shewing  that  such  Defendant  does  not 
claim  any  interest  in  the  subject  matter  of  the  suit,  but 
that  the  right  thereto  is  claimed  or  supposed  to  belong 
to  some  third  party,  who  has  sued  or  is  expected  to  sue 
for  the  same,  it  shall  be  lawful  for  the  Court  to  make 
rules  and  orders,  calling  upon  such  third  party  to  appear 
and  state  the  nature  and  particulars  of  his  claim. 

We  must,  therefore,  see  that  a  claim  has  been  made 
to  the  goods  in  question,  and  a  claim  of  such  a  nature  as 
may  be  followed  by  an  action.  Here  there  are  two  parties 
by  whom  such  claim  might  be  made.  First,  the  Defend* 
ant's  wife :  bpt  her  property  is  vested  in  trustees ;  her 
trustees  disclaim  any  interference;  and  her  claioi,  if  any» 
is  only  such  as  would  be  attended  to  in  a  court  of  equity. 
The  other  party  is  the  provisional  assignee  of  the  insol- 
vent debtors'  court,  who  has  neither  made  a  claim  nor 
appeared  to  this  motion.  Ally  therefore,  that  we  can  do 
is  to  discharge  the  rule. 

Park  J.  I  am  of  the  same  opinion.  Instead  of  there 
being  any  persons  who  actually  make  a  claim  to  the 
goods,  the  sheriff  calls  on  persons  to  appear  and  state 
the  particulars  of  their  claims. 

Gas^ LEE  J.  and  Bosanquet  J.  concurring,  the  rule 

was 

Discharged. 

The  Court  allowed  the  sheriff  a  week  to  sell  the  goods 
and  return  the  amount 


% 


IK  Tttc  Third  Vear  of  WILLIAM  IV. 

1838. 


GroveS)  Assignee  of  Bowler,  t;.  Cowham  and      M^j  %i. 

Others. 

'pROVEB.     On  the  19th  of  June  1832,  Botofer,  then  Held,  that  a 

io   prison,  petitioned  the  insolvent  debtors*  court  *?!7  .^"     . 
for  his  discharge.     On  the  20lh  the  Defendant  Cowham,  f^r  having 
sheriff  of  Surrtyj  seized  Bowler's  goods  by  virtue  of  a  *^^^;  ^^^ 
Ji^fa.  issued  on  a  cognovit  entered  up  on  the  11th  of  ,j  nmcmto' 
the  same  month.  .  the  provltional 

On  the  23d  Bowler  executed  the  usual  conveyance  of  "•»g"«*»  ^« 

goods  or  an 

all  his  effects  to  the  provisional  assignee  of  the  insolvent  insolveiit  takeii 
debtors'  court.  Notice  of  that  circumstance  was  forthwith  »"*  fexccutioii 
communicated  to  the  Defendant,  and  he  was  required  ^^^^^J^  ^" 
not  to  proceed  with  the  execution  by  selling  Bowler's  irav//,  after 

coods.     The  Defendant^  however,  persisted  in  proceed-  ^^®  ^^^' 
^  -  *^  *^  mencement 

ing^  and  on  the  27th  the  goods  were  sold  under  the  of  the  in- 
fi^Ja*  solvent'^  im^ 

Upon  proof  of  these  facts  at  the  trial,  a  verdict  was  ^^^  ^^^  * 

found  for  the  Plaintiff,  which  the  assign- 

ment to  thtf 

,      .      1  ,         .  .  .J  J  provisional 

Jones  Serjt.  obtamed  a  rule  ntst  to  set  aside,  atid  assignee. 

enter  a  nonsuit  instead,  on  the  ground  that  the  sheriff 

was  not,  under  the  circumstances,  liable  to  any  action, 

or,  if  liable  to  any,  only  to  an  action  for  money  had  and 

received. 

Andrews  and  Bompas  Serjts.,  who  shewed  cause 
against  the  rule^  relied  on  the  thirty-fourth  section  of 
7  G.  4.  c.  57*,  which  enacts,  "  That  in  all  cases  where 
any  prisoner  who  shall  petition  the  court  for  relief 
under  this  act,  shall  have  executed  any  warrant  of  attor- 
ney to  confess  judgment,  or  shall  have  given  any  cog- 
ncmt  actionem^  whether  for  a  valuable  consideration  or 

B  8  other- 
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189S. 


otherwise,  no  person  shall,  after  the  commencement  of 
the  imprisonment  of  such  prisoner,  avail  himself  or  her- 
self of  any  execution,  issued  or  to  be  issued,  upon  any 
judgment  obtained  or  to  be  obtained  upon  such  warrant 
of  attorney  or  cognovit  actionem^  cither  by  seizure  and 
sale  of  the  property  of  such  prisoner,  or  any  part 
thereof;  but  that  any  person  or  persons  to  whom  any 
sum  or  sums  of  money  shall  be  due  in  respect  of  any 
such  warrant  of  attorney  or  cognovii  actionem^  shall  and 
may  be  a  cre*ditor  or  creditors  for  the  same  under  this 
act/'     That  section  operates  as  a  supersedeas  of  the  exe- 

« 

cution,  and  the  sheriff  having  sold  the  goods  of  Bowler's 
assignee  instead  of  the  goods  of  Bowler^  is  clearly  liable 
in  trover.     Cooper  v.  Chitty  (a),  Balme  v.  Htdion.  (J) 


Jones  and  Talfourd  Serjts.  supported  the  rule.  By 
the  seizure  on  the  20th  a  special  property  in  the  goods 
in  question  was  vested  in  the  Defendant,  and  never  after- 
wards divested ;  for  the  7  G.  4.  c.  57.  does  not  avoid 
the  execution,  or  enact  that  the  sheriff  shall  be  liable  to 
an  action,  but  merely  that  the  creditor  suing  out  die 
execution  shall  come  in, /^^rij^or^st/ with  the  other  cre- 
ditors: and  in  Nottley  v.  Buck{c)  the  Court  says,  on  a 
similar  clause  in  5  G.  4.  c.  98.,  "  The  duty  of  the  sheriff 
is  to  pay  the  money  to  the  assignees,  to  whom  it  legally 
belongs,  and  not  to  the  creditor,  to  whom  it  does  not 
belong.  And  this  being  his  duty,  if  he  does  pay  the 
money  to  the  creditor,  he  places  himself  in  the  ordinary 
situation  of  a  man  who,  having  in  his  hands  the  money 
of  A.f  thinks  fit  to  hand  it  over  to  B.  The  wrongful 
payment  will  he  no  discharge,  but  he  will  still  be  liable 
to  an  action  at  law  for  money  had  and  received  at  the 
suit  of  the  assignees,  to  whom  the  money  belongs.  The 
seizure,  being  prior  to  the  act  of  bankruptcy,  will  be 


(ja)  X  Burr.  ao.  (b)  9  Bingh.  471. 
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lawful  and  right ;  it  is  not  necessary  to  say  whether  the 
sale  be  lawful  or  tortious."  The  sheriff,  therefore,  can- 
not be  liable  in  trover  for  the  conversion  of  goods  in 
which  he  has  a  special  property ;  and  if  the  assignee  has 
any  action  against  him,  it  must  be  an  action  for  money 
had  and  received,  to  enable  him  to  divide  among  the 
creditors  the  proceeds  resulting  from  the  sale  of  the  in- 
solvent's goods.  It  would  be  a  great  hardship  to  make 
the  sheriff  liable  for  damages  beyond  the  actual  produce 
of  the  goods. 


18SS. 


TiNDAL  C*  J.  It  appears  to  me  that  the  action  of 
trover  is  maintainable  in  this  case.  The  facts  are  shortly 
these: — On  the  18th  of  June  the  insolvent  Bender 
goes  to  prison ;  on  the  20th  the  Defendant,  sheriff  of 
Surrey^  seizes  his  goods  under  s^Ji.fa.  issued  on  a  cog- 
novit  given  by  Bowler  t  on  the  23d,  Bowler^  having  filed 
his  petition  to  the  insolvent  debtors'  court,  executes 
the  assignment  to  the  provisional  assignee;  before  the 
27th  the  provisional  assignee  gives  notice  to  the  Defend- 
ant not  to  sell  the  goods  taken  under  the^.^^.,  which 
the  Defendant  persists,  notwithstanding,  in  selling  on 
the  27th. 

The  Plaintiff  contends  that,  without  reference  to 
7  G,  4f,  c  51.  s.  34.,  he  is  entitled,  under  these  circum- 
stances, to  maintain  trover,  because  the  absolute  right 
to  the  goods  in  question  was  vested  in  him  before  the 
sale  by  the  Defendant,  and  the  mere  seizure  by  the 
sheriff  on  the  20th  had  not  the  effect  of  divesting  the 
property. 

It  is  not  necessary,  however,  to  agitate  that  question, 
because  the  thirty-fourth  section  of  7  G.  4.  r.  57.  ap- 
plies expressly  to  the  particular  case,  and  on  that  our 
decision  will  turn.  The  words  of  the  section  are^ 
*^  that  in  all  cases  where  any  prisoner  who  shall  pe- 
tition the  court  for  relief  under  this  act  shall  have  exe- 
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tilted  any  warrant  of  attorney  to  €on(es8  judgment,  or 
sfaall  hate  given  any  cognovit  aeHontm^  wliether  for  a 
mluabla  consideration  or  otherwise,  no  person  shall, 
aftet*  the  eommencemetat  of  the  imprisonment  of  sach 
prisoner,  avail  himself  or  herself  of  any  execution, 
issu^  or  to  be  issued,  upon  any  judgment  obtained  or 
to  be  obtained  opon  such  warrant  of  attorney  or  eognavk 
igetitmem^  either  by  seisure  and  sale  of  the  property  of 
such  prisoner  or  any  part  thereof  or  by  sale  of  such 
property  theretofore  seieed,  or  any  part  thereof,  but 
that  any  person  or  persons  to  whom  any  sum  or  sums 
sfaall  be  due  in  respect  of  any  such  warrant  of  attorney 
CAT  cognofdt  actionem  shall  and  may  be  a  creditor  or 
treditors  for  the  same  ander  this  act." 

The  present  case  is  one  in  which,  after  the  imprison- 
ment of  the  insolvent,  a  judgment  creditor  seeks  to  avail 
Mmself  of  a  judgment  entered  up  on  a  cognovit,  by  a 
sate  Subsequent  to  the  assignment.   The  question,  there- 
fore is,  what  is  the  meaning  of  those  words,  **  No  per- 
iloii  shall  avail  himself  of  any  execution,  issued  or  to  be 
ilMned,   upon  any  judgment  obtained   upon  cognovit, 
either  by  seieure  and  sale  of  the  property  of  such  pri- 
soner, or  by  sale  of  such  property  theretofore  seized." 
It  appears  to  me  that  they  eflect  a  statutory  supersedeas 
of  the  execution,  and  if  the  sheriff  persists  in  selling 
afber  notice  of  the  assignment,  he  is  liable  to  an  action 
of  trover ;  and  a  similar  construction  has  been  given  to 
a  similar  clause,  s.  108.  of  the  bankrupt  act,  6G.%.  c.  16. 
But  it  has  been  argaed  here  that  the  insolvent  act  does 
not  declare  the  execution   void,   or  give  any  action 
against  the  sheriff  for  selling  after  notice  of  the  assign- 
mieni     However,  according  to  the  construction  which 
has  oeen  given  in  Nottley  v.  Bttck,  to  the  same  words  in 
the  109th  section  of  the  bankrupt  act,  it  is  clear  the 
action  lies  where  the  sheriff  sells  after  the  assignment. 
It  is  then  objected,  that  if  any  action  liesy  it  can  only  be 
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■&  aedoD  for  money  hiid  and  reoeiTed*  But  I  can 
scarcely  conceive  the  case  of  an  action  for  money  had 
and  received  by  means  of  a  tortious  conversion  of 
goods,  in  which,  upon  the  same  principle,  an  action 
of  trover  would  not  equally  lie  for  the  tortious  con*- 
version*  By  suing  for  money  had  and  received,  the 
Plaintiff  waives  the  tort.  Where>  indeed,  the  party 
against  whom  an  execution  has  issued,  places  the 
amount  indorsed  on  the  writ  in  the  hands  of  the  sheriff, 
diere  has  been  no  act  of  conversion  by  him,  and  an 
action  for  money  had  and  received  may  be  the  only  form 
of  action ;  but  where  the  money  in  his  hands  arises  from 
a  conversion  by  sale  of  the  goods,  the  action  proceeds 
on  the  same  principle,  whether  it  be  an  action  for  money 
bad  and  received,  or  an  action  of  trover.  That  trover 
lies  against  him  was  expressly  decided  in  Cooper  t* 
Ckittyi  a  case  in  its  circumstances  the  same  as  the  pre- 
sent, namely,  the  case  of  a  sale  by  the  sheriff  after  he 
had  received  notice  diat  the  property  of  the  goods  was 
not  in  the  party  against  whom  execution  issued*  The 
iauthority  of  that  case,  after  having  been  questioned,  has, 
at  length,  been  confirmed  in  Balme  v.  Hutton,  and  must 
determine  our  judgment  upon  the  present  occasion. 
Putting  the  case,  therefore,  simply  on  the  operation  of 
7  G.  4.  e.  67'  s.  84.,  I  think  the  sheriff  is  liable  to  an 
action,  and  that  the  plaintiff's  remedy  is  not  confined  to 
an  action  for  money  had  and  received,  which  might  alto« 
gether  fiiil  to  indemnify  him  for  the  amount  of  damages 
he  may  have  sustained. 

Park  J.  The  judgment  which  has  been  pronounced 
being  so  full  and  clear,  I  think  I  ought  to  confine  my- 
self to  the  expression  of  my  concurrence. 

Gasslee  J.  Whatever  opinion  I  may  have  enter* 
tained   upon   former  occasionsi   I   am  bound   by  the 

authority 
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183S.        authority  of  Balme  v.  Huiton  to  say  that  this  action 


lies. 


BosANQUET  J.  J  agree  in  thinking  that  the  sheriff  is 
liable  in  this  action  of  trover,  not  for  the  seizure  of  the 
goods,  which  took  place  before  notice  of  the  insolvent's 
petition,  but  for  the  sale,  which  was  wrongful  after  notice 
received.  The  insolvent,  on  the  23d  of  Jnnef  executed 
a  conveyance,  which  the  act  says  shall  vest  all  his  effects 
in  the  provisional  assignee ;  and  the  subsequent  assign- 
ment to  the  permanent  assignee  has  relation  to  the  date 
of  the  first  conveyance.  Then  the  34th  section  of  7  G.  4i. 
c.  57.  enacts,  that  no  person  shall  avail  himself  of  any 
execution  issued  upon  any  judgment  obtained  upon 
cognovit,  by  seizure  and  sale  of  the  property  of  such 
prisoner,  or  sale  of  such  property  theretofore  seized. 
That  defeats  the  prior  seizure,  and  the  section  goes  on 
to  provide  that  the  party  shall  come  in  as  a  creditor 
with  the  rest  Under  those  circumstances  the  provi- 
sional assignee  gives  notice  to  the  sheriff  not  to  pro- 
ceed to  a  sale,  but  he,  in  defiance,  persists  in  selling, 
although  the  property  in  the  goods  was  not  in  the 
execution  creditor,  but  the  assignee  for  the  benefit  of  tl^e 
whole  body  of  creditors.  And  the  question  is,  whether 
the  sale  was  not  wrongful  in  the  sheriff,  the  right  of  the 
execution  creditor  having  been  defeated,  and  the  statute 
operating  as  a  supersedeas  of  the  execution.  It  has  been 
contended  that,  at  all  events,  the  sheriff  is  only  liable 
in  an  action  for  money  had  and  received,  and  that  it 
would  be  a  great  hardship  to  subject  him  to  damages  in 
an  action  of  tort.  But  we  must  look  to  both  sides,  and 
consider  also  the  interest  of  the  Plaintiff,  who  may  re- 
ceive much  less  than  he  is  entitled  to,  if  the  sheriff  after 
notice  persists  in  selling,  perhaps  at  a  great  disadvantage 
in  point  of  price.  Nottley  v.  Buck,  so  far  from  being  a 
decision  in  favour  of  the  sheriff,  establishes  the  principle 

on 
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on  which  this  court  now  decides :  for  the  Court  of  King's  18SS. 
Bench  says,  in  that  case,  that  if  the  goods  be  improperly 
disposed  of,  the  party  may  waive  tlie  tort,  and  sue  for 
the  proceeds.  But  the  power  to  waive  implies  the 
power  to  insist  on  the  tort,  for  which  the  party  is  entitled 
to  a  recompense  in  damages. 

Rule  discharged. 


BiRCHAM  V.  CrEIGHTON.  ^^^  ^3- 

'^I  ^HIS  was  an  action  on  a  bill  of  exchange,  to  which  A  dischaige 

the  Defendant  pleaded  the   general  issue,    under  ?    f 

^  °  insolvent 

which  he  proposed,  at  the  trial  in  April  last,  to  give  in  debtors'  act 
evidence  his  discharge,  under  the  insolvent  debtors'  act  "'"•*  ^ 
But  the  evidence  being  rejected,  on  the  ground  that  such  cannot  be 
discharge  ought  to  have  been  pleaded,   a  verdict  was  given  in  eri- 
found  for  the  Plaintiff;  which  f.^"'*  ""^f 

'  the  genera] 

issue. 

Bompas  Seijt.  obtained  a  rule  nisi  to  set  aside  on  pay* 
ment  of  costs,  and  at  the  same  time  to  withdraw  the 
general  issue,  and  plead  the  discharge  under  the  insol- 
vent debtors'  act.  Several  affidavits  were  filed,  in  which 
the  Defendant  proposed  to  shew  that  the  Plaintiff's 
demand  was  one  from  which  the  Defendant  ought  to  be 
discharged,  but  there  being  other  grounds  for  resisting 
the  demand,  his  attention  was  not  called  to  his  defence 
under  the  insolvent  debtors'  act,  till  just  before  the  trial, 
when  the  learned  Judge  who  presided  refused  to  allow 
him  to  amend  by  substituting  a  plea  of  discharge  for 
the  general  issue.  It  appeared,  however,  that  his  atten- 
tion had  been  called  to  this  ground  of  defence  as  long 
ago  as  December  last,  when  a  Judge  at  chambers  rejected 
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aki  application  to  discharge  him,  under  section  46.  of 
7  G.  4.  r.  57.     tJpon  which 

Janes  Serjt,  who  shewed  cause,  contended  that  the 
Court  would  not  now  let  the  Defendant  in,  after  verdict, 
to  amend  his  plea;  the  statute  having  expressly  provided^ 
5. 61.,  that  a  discharge  shall  be  pleaded,  and  the  Defend- 
ant having  had  the  opportunity  of  doing  so  from  Decern^ 
ber  to  April.  Jones  then  contended  that,  according  to 
the  statement  in  the  affidavits,  the  Defendant  was  not 
entided  to  be  discharged. 

Bompas*  The  Court  will  grant  the  Defendant  the 
indulgence  required,  because  it  is  at  least  doubtful  whe- 
dier  a  discharge^  under  the  insolvent  debtors'  act,  ought 
to  be  pleaded.  The  general  rule  is,  that,  in  assumpsit^ 
any  thing  which  destroys  the  Plaintiff's  demand  may 
be  given  in  evidence  under  the  general  issue.  The 
statute  relating  to  bankruptcy^  indeed,  requires  the  bank- 
rupt's certificate  to  be  pleaded.  But  the  clause  in  the 
insolvent  debtors'  act,  which  permits  the  insolvent  to 
plead  his  discharge  generally,  applies  only  to  cases  in 
which  a  plea  of  discharge  may  be  necessary;  as  to  a 
recognizance,  bond,  or  the  like,  and  not  to  an  action  of 
assumpsit.  In  iFord  v.  Chilton  (a),  it  was  held  the  dis- 
charge need  not  be  pleaded. 

Bompas  then  went  into  the  affidavits,  to  shew  that  the 
Defendant  was  entitled  to  be  discharged  from  this  debt. 

Ti^fDAL  C.  J.  It  appears  to  me  that  this  rule  ought 
to  be  discharged,  and  that  one  ground  is  sufficient  for 
the  decision  we  pronounce,  f^or  I  can  entertain  no 
doubt  that,  on  the  construction  of  this  act  of  parliament, 
tt  discharge  under  the  insolvent  debtors'  act  must  be 
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pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue.  And  this  is  a  well  known  rule,  laid  down 
in  ComyrCs  Digest,  Pleader,  2  G.  1 6.,  Knight  v.  Pre$ton{a\ 
CockerUl  v.  Armstrong  and  Others  {b).  It  is  true  the  lan- 
guage of  the  statutes,  referred  to  in  those  authorities,  is 
not  precisely  the  same  as  that  of  7  G.  4.  c,  51.,  but  the 
ground  on  which  the  rule  proceeds,  is,  that  the  discharge 
is  a  statutory  answer  to  the  Plaintiff's  demand,  and  does 
not  go  to  the  destruction  of  the  debt.  Indeed,  from  thb 
very  words  of  the  late  act,  it  may  be  collected  that  a  dis* 
charge  must  have  been  specially  pleaded  before  the  pass-* 
ing  of  that  act;  because,  by  section  61.,  it  is  enacted^ 
that  ^^  it  shall  and  may  be  lawful  for  such  person,  bis  or 
her  heirs,  executors,  or  administi^tors,  to  plead  generally 
that  such  person  was  duly  discharged,  according  to.  this 
act,  by  the  order  of  adjudication  made  in  that  behalff 
and  that  such  order  remains  in  force,  without  pleading 
any  other  matter  specially."  This  shews  that  the  De- 
fendant must  plead  his  discharge,  although  he  may 
plead  it  generally ;  for  the  debt  is  not  gone,  but  merely 
the  Plaintiff's  remedy  against  tlie  person  of  his  debtor, 
and  against  his  future  effects,  except  under  the  warrant 
of  attorney  entered  up  in  the  insolvent  debtors'  court* 
But  pleading  the  discharge  generally  b  very  different 
firom  pleading  the  general  issue,  which  disaffirms  the 
contract.  There  can  be  no  doubt,  therefore,  that  the 
discharge,  if  relied  on  as  a  defence,  ought  to  have  been 
pleaded ;  and  as  the  Defendant  must  have  had  his  at- 
tention drawn  to  this  line  of  defence  when  he  attended 
the  Judge's  chambers  in  December  last,  his  applica- 
tion to  amend  is  now  too  late.  This  is  a  sufHeient 
ground  for  discharging  the  rule,  although,  if  we  were 
disposed  to  make  it  absolute,  it  does  not  appear  upon 
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the  affidavits  that  the  Defendant  would  be  entitled  to  his 
discbarge  from  the  Plaintiff's  claim,  within  the  provi- 
sions of  5.  46.  7  G.  4.  c.  51. 

Park  J.  I  am  of  the  same  opinion.  There  is  no 
pretence  for  saying  that  the  Defendant  can  take  advan- 
tage of  his  discharge  without  pleading  it.  It  is  true  he 
need  not  go  into  all  the  particulars,  as  in  the  older  plea 
of  bankruptcy,  before  the  5  G.  2.  allowed  a  more  gene- 
ral statement ;  but  he  must  plead  the  discharge,  and 
cannot  give  it  in  evidence  under  the  general  issue.  The 
statute  says,  ^^  If  any  suit  be  brought  against  any  such 
person,  it  shall  be  lawful  for  such  person  to  plead 
generally,  that  such  person  was  duly  discharged  accord- 
ing to  this  act."  As  to  the  defence  itself,  it  appears  to 
me,  upon  these  affidavits,  that  the  Defendant  has  not 
brought  himself  within  s.  4G.  of  7  G.  4.  c.  57. 

Gaselee  J.  I  am  also  of  opinion,  that  this  defence 
ought  to  have  been  pleaded.  This  general  form  of 
pleading  a  discharge  is  to  be  found  also  in  53  G.3. 
c.  102.  5.  32. ;  and,  since  the  passing  of  that  act,  no  one 
ever  heard  of  a  discharge  being  given  in  evidence  under 
the  general  issue.  The  case  in  W.  Blackslone  was  on 
the  statute  9  G.  3.  c.  26.,  by  which  act  the  point  was 
raised  in  that  case,  not  in  an  action,  but  on  motion. 

With  respect  to  the  amendment  now  proposed, 
the  facts  disclosed  on  the  affidavits  are  all  against  the 
application. 

BosANQUET  J.  I  am  also  of  opinion  that  this  dis- 
charge should  have  been  pleaded;  and  that,  in  this 
respect,  it  stands  on  the  same  footing  as  a  certificate 
under  the  bankrupt  act.  Application  was  made  to  me 
at  chambers,  in  December  last,  to  discharge  the  Defend- 
ant under  the  provisions  of  s.  46.  7  G.  4.  c.  57*:  but  I 

thought 
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thought  the  Defendant  did  not  bring  himself  within  the 
provisions  of  that  section,  and  rejected  the  application ; 
so  that  the  Defendant  was  put  on  his  guard,  and,  if  he 
proposed  to  contest  that  decision,  had  full  opportunity 
of  putting  his  supposed  discharge  on  record.  I  think 
the  application  is  now  too  late,  and  that  this  rule 
fiiust  be 

Discharged. 
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Maj  %$• 


r^ASE  for  an  excessive  distress  for  rent.     The  second  Case  lies,  at 

count  of  the  declaration,  was  as  follows :  —  "  And  ^"^^  ?  ^'**" 

pats,  for  an 

whereas  also  the  Defendants  took,  seized,  and  distrained  excetnve  dii. 
divers  goods  and  chattels  of  the  Plaintiff,  to  wit,  &c.,  as,  ^'^  *^ 
and  for,  and  in  the  name  of  a  distress  for  certain  rent,  ^^^  ^^^i^ 
to  wit  the  sum  of  SL  65.,  then  due  and  in  arrear  from 
the  Plaintiff  to  the  said  Birdy  for,  and  in  respect  o^ 
certain  apartments  with  the  appurtenances,  in,  and 
parcel  of^  a  certain  dwelling-house,  with  the  appur* 
tenances,  situate,  &c.  before  then  held  and  occupied  by 
the  Plaintiff,  as  tenant  thereof  to  the  said  Bird:  and« 
thereupon,  afterwards,  and  whilst  the  Defendants  had  the 
said  goods  and  chattels,  under  such  distress  as  aforesaid, 
to  wit,  on,  &C.  at,  &c.  the  Plaintiff  tendered  and  offered  to 
the  Defendants,  in  satisfaction  and  discharge  of  the  said 
last  mentioned  arrears  of  rent,  and  of  the  costs  and  charges 
of  the  said  last  mentioned  distress,  a  certain  large  sum 
of  money,  to  wit,  the  sum  of  6/.,  the  same  being  then 
and  there  a  sufficient  and  proper  sum  to  satisfy  and  dis- 
charge the  said  arrears  of  rent,  together  with  all  the  costs 

and 
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1859U  and  dnrges  of  the  said  laet  mentioned  distress;  and 
then  and  tbere  requested  the  Defendants  to  re-deliTer 
and  restore  the  said  last  mentioned  goods  and  chattels 
to  the  Plaintiff;  and  although  the  Defendants  then  and 
there  ought  to  have  accepted  and  received  the  said  sum 
of  money  from  the  Plaintiff,  in  discharge  of  such  arrears 
of  rent,  and  costs  and  charges  of  the  said  distress,  and 
to  have  re-delivered  and  restored  the  said  goods  and 
chattels  to  the  Plaintiff,  nevertheless  the  Defendants 
contriving,  and  wrongfully  and  injuriously  intending  to 
harass,  oppress,  and  aggrieve  the  Plaintiff  in  that  be- 
half, did  not  nor  would,  when  they  were  so  requested  as 
aforesaid,  or  at  any  other  time  since,  accept  or  receive 
the  said  sum  of  money,  so  tendered  as  aforesaid,  from 
the  Plaintiff,  in  satisfaction  and  discharge  of  the  said 
last  mentioned  arrears  of  rent,  and  the  costs  and  charges 
of  llie  said  distress,  or  re-deliver  or  restore  the  said  goods 
and  chattels,  or  ai^  of  tbeni»  or  any  part  thereof  to  the 
TMntiffj  but  then  and  there  wholly  neglected  and 
lefiMed  so  to  do ;  and  wrongfully  and  injuriously  kept 
and  witfabdd  the  said  goods  and  chattels  from  the  Plaiiif 
tifl^  and  converted  and  disposed  thereof  to  their  own 
use.'' 

At  the  trial  it  appeared  that  the  Defendants  having 
distrained  certain  €f  the  Plaintiff's  goods  for  the  rent 
in  4]aestion,  the  Plaintiff,  in  order  to  induce  the  Defends 
antB  to  dismiss  the  man  in  possession,  signed  an  agree- 
ment, inartifieially  drawn  up,  the  intention  and  eflfect 
of  which,  however,  was,  that  if  the  Pkintiff  did  not  pay 
the  rent  by  the  ensuing  Saturimfy  the  Defendants  8iM>uld 
resume  possession  of  the  distress,  and  be  in  the  same 
position  as  if  they  had  never  qaittcd  possession. 

The  Plaintiff  having  fiiiied  to  pay  the  rent  by  the 
Ume  appointed,  the  Defisndants  seized  all  the  goods  in 
the  Plaintiff's  house;  a  distress,  grievously  excessive. 

The 
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HoUiAWB 


The  Plaintiff  tbea^  after  a  few  hours,  tendered  the  amoont  1 688. 
of  rent  dae^  SL  lOf.;  but  the  Defendants  refuted  to  ao 
oqpt  it,  alleging,  that  they  had  sold  the  goods;  which 
aUq;ation  the  jury  found  to  be  untruei  and  a  verdict  was  Bna^ 
given  for  the  Plaintiff  which 

Tatfixtrd  Seijt  obtained  a  rule  nisi  to  set  aside,  on  the 
ground,  first,  that  the  agreement  which  had  been  exe* 
cuted  by  the  Plaintifi^  authorized  the  Defendants  to 
take  all  the  Plaintiff's  goods  in  case  the  rent  were  not 
paid  by  the  appointed  Sahtrdaif  s  secondly,  that  the  rent 
having  been  tendered  and  refused  before  the  excessive 
seizure,  the  form  of  action  should  have  been  trespass^ 
not  case;  and  that  at  all  events,  there  was  a  misjoinder^ 
the  second  count  of  the  declaration  being  framed  in  tres« 
pass,  although  the  rest  of  the  declaration  was  in  oas& 

When  cause  was  shewn  against  the  ml^  the  Court 
were  dearly  of  opinion  the  agreement  did  not  admit  of 
the  construction  attempted  to  be  put  on  it  by  the 
Defendants,  and  only  imported  that  upon  the  Plaintiff's 
felling  to  pay  the  rent  by  the  time  appointed,  the  De-^ 
fendant  Bird  should  be  in  the  same  position  with  re*" 
spect  to  his  distress,  as  he  was  when  the  agreement  was 
signed;  but  upon  the  second  point, 

Aiana  and  Bompas  Seijts.  for  the  Plaintiff,  contended 
that  the  second  count  was  in  form  and  substance  a  count 
in  case,  and  that  the  action  was  properly  conceived,  it 
being  clear  that  the  Plaintiff  might  sue  in  case,  not* 
withstanding  the  tender ;  Branscambe  v.  Bridges  (a) ;  and 
it  being  doubtfbl  whether,  under  the  circumstances,  tres«* 
paas  could  be  maintained)  WirUerbom  v»  Hainan,  (i) 

{a)  iStark.  N.  P.  R.  i^u  (b)  itEojtt  s^f. 

I  J}.  &  C  US' 

Vol.  X.  C  Tdljburd 
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183S.  Talfimrd  contended  that  when  there  has  been  a  tender 

of  the  rent  before  distress,  the  distrainor  having  no  right 
on  the  premises,  his  entry  is  a  trespass,  and  that  there- 
for the  second  count  disclosing  a  seizure  after  tender, 
was  in  effect  a  count  in  trespass. 

TiNDAL  C.  J.  It  appears  to  me  that  this  rule  ought 
to  be  discharged.  It  has  been  objected  that  the  second 
count  is  misjoined,  because  it  discloses  the  subject  mat- 
ter of  an  action  of  trespass,  and  the  residue  of  the  de- 
claration is  conceived  in  case.  The  form  of  that  count 
is  that  the  Defendant  having  distrained  the  Plaintiff's 
goods  for  the  rent  of  apartments  demised  to  the  Plain- 
tiff, the  Plaintiff  tendered  the  rent  in  arrear,  and  the 
costs  of  the  distress,  which  the  Defendants  ought  to  have 
accepted,  and  redelivered  the  Plaintiff's  goods,  but, 
when  requested,  wrongfully  refused  so  to  do.  In  its 
▼ery  form  therefore  it  is  a  count  in  ca^e,  because  it  con- 
sists of  matter  of  nonfeasance,  and  nonfeasance  only.  It 
is  in  substance  also  a  count  in  case,  the  form  of  action 
which  has  been  correctly  adopted ;  because  although  a 
wrongful  taking  may  be  a  ground  of  trespass,  there  are 
many  cases  in  which  a  party  may  waive  the  trespass  and 
sue  in  case :  such  is  the  action  of  trover ;  and  no  one 
will  deny  that  trover  lies  for  the  subsequent  detainer 
'  when  the  original  seizure  is  an  act  of  trespass.  If  trover 
will  lie,  which  is  only  a  subdivision  of  the  action  on  the 
case,  why  should  not  case,  also,  in  its  more  expanded 
form  ?  Branscombe  v.  Bridges  goes  farther  than  the  pre- 
sent decision,  because  a  sufficient  tender  before  the  dis- 
tress renders  the  whole  proceeding  illegal ;  a  sufficient 
tender  after  distress,  only  the  subsequent  detainer.  But 
even  under  the  old  statute  of  Marlbridge^  which  gives 
an  action  on  the  case  for  taking  outrageous  toll,  the 
taking  toll  where  none  is  due  has  been  held  outrageous 

within 
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within  the  equity  of  the  statute,  and  consequently  the       185S. 
subject  of  an  action  on  the  case. 

The  rest  of  the  Court  concurred  in  thinking  the  second 
count  and  the  form  of  action  correct,  and  examining  the 
Plaintiff's  agreement  in  detail,  rejected  the  construction 
attempted  to  be  put  on  it  by  the  Defendants. 

Rule  discharged. 


f 


Cook  v.  Clark.  Ma^zj. 

HTRESPASS  for  entering  the  Plaintiff's  house.  Defendant  en- 

The  Defendant  justified  the  entry  for  the  purpose  *f^  jj***"**. 
of  apprehending  one  Simonds^  against  whom  he  had  a  seirch  of  5*., 
warrant   signed   by    the   commissioners  of  the  South"  ag^ost  whom 
^aoark  Court  of  Requests.     By  the  act  relating  to  that  ^^^  signed 
Court,  46  6.  3.  c.  87*  s.  21.,  it  is  enacted  *^  that  no  by  the  com- 
action  or  suit  shall  be  commenced  against  any  person  or  "^i®""®*  ^ 
persons  for  any  thing  done  in  pursuance  of  the  said  act,  Court  of  Re- 
or  on  account  of  any  order,  determination,  judgment,  ^^^^  ^^• 
or  decree  of  the  said  commissioners,  until  fourteen  days'  houses 
notice  thereof  shall  be  given  in  writing,  to  be  left  at  the      Held,  that 

office  of  the  clerk  of  the  said  Court,  or  after  sufficient  I^^«>dant,is 

actmg  m  pur- 
satisfactiou  or  tender  thereof  hath  been  made  to  the  suance  of  the 

party  or  parties  aggrieved,  or  after  six  calendar  months  Court ^of  Re« 

next  after  the  cause  of  action  shall  arise."     It  turned  \  q      ^^  g 

out  that  Sinumds  was  not  found  in  the  Plaintiff's  house,  /.  si.,  was  en- 

bnt  that  the  Defendant  had  acted  bona  fide  on  the  sup-  ^}'^  ^"^  ?^^* 

VT  •        r    1  •  ®*  ^"^  acUon 

position  that  Simonds  was  there.     No  notice  of  this  ac-  of  trespast. 

tion  was  given  to  the  Defendant.     Bosanquet  J.  before 

whom  the  cause  was  tried,  thought  the  Defendant  was 

entitled  to  such  notice,  but  allowed  the  cause  to  go  to 

the  jury,  in  case  this  Court  should  be  of  a  different 

C  2  opinion. 
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1833.  opinion.  The  jury  found  for  the  Plaintiff,  and  also  that 
the  Defendant  had  no  reasonable  grounds  for  supposing 
Simonds  to  have  been  in  the  Plaintiff's  house. 

Andrews  Serjt.  having  obtained  a  rule  nisi  to  set  aside 
this  verdict,  and  enter  a  nonsuit,  on  tljie  ground  that  the 
action  did  not  lie  unless  the  Defendant  had  received 
notice  under  sect  21., 

Spankie  Serjt.  who  shewed  cause,  contended,  that  as 
Simonds  was  not  in  the  Plaintiff's  house,  and  the  De- 
fendant, as  the  jury  found,  had  no  reasonable  cause  for 
supposing  him  to  be  there,  he  could  not  have  been 
acting  in  pursuance  of  the  statute,  but  altogether  without 
authority;  his  authority  being  to  apprehend  Simonds^ 
and  not  to  enter  the  Plaintiff's  house.  According  to 
Beechy  v.  Sides  {a\  he  could  not  be  entitled  to  the 
protection  of  the  act,  unless  he  were  proceeding  bona 
jfide  in  pursuance  of  his  authority.  Therefore  in  Edge  v. 
Parker  (i),  where  the  assignees  of  a  bankrupt  entered 
the  premises  of  a  third  person  to  seize  goods,  which 
were  the  property' of  the  bankrupt,  it  was  held  not  neces- 
sary that  an  action  against  them  should  be  brought  within 
three  months  after  the  fact  committed ;  the  act  of  the 
assignees  not  being  done,  ^^  in  pursuance  of  the  statute" 
within  the  meaning  of  the  6  G.  4.  c.  16.  s.  44. 

TiNDAL  C.  J.  The  only  question  is,  whether  we  are 
satisfied  that  what  was  done  by  the  Defendant  was  done 
honestly  and  bon&Jide  in  pursuance  of  the  act  46  G.  3. 
c.  87.9  ^^  the  powers  given  by  that  act  ?  The  language 
of  the  act  is,  that  no  action  shall  be  commenced  against 
any  person  for  any  thing  done  in  pursuance  of  that  act, 
or  on  account  of  any  order,  judgment,  or  decree  of  the 

{a)  9^.  &fC.  809.  {b)  SB.tfC.697. 

said 
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said  commissioners,  until  fourteen  days'  notice  given  itf       1833. 
writing. 

Can  any  reasonable  doubt  ^be  entertained  that  the 
officer  thought  himself  justified  in  entering  the  Plain- 
tiflTs  house  in  search  of  Simonds  under  a  warrant  of  the 
commissioners,  which  ordered  his  apprehension  where- 
sioever  he  might  be  found  ?  At  common  law  the  house 
of  a  third  person  would  be  no  protection  to  a  debtor 
against  the  process  of  law,  and  sheriffs'  officers  are  con- 
standy  in  the  habit  of  entering  in  pursuit;  for  though  a 
man's  house  may  be  his  own  castle,  it  is  not  a  castle  for 
others  alsa  N6  doubt  the  officer  enters  at  his  peril, 
and  if  he  fails  to  find  the  object  of  his  pursuit,  is  liable 
to  an  action  of  trespass.  Now  what  difierence  is  there 
between  proceedings  under  this  act  and  proceedings  at 
common  law  ?  The  officer  enters  the  house  bond  jide 
in  pursuit  of  the  party  named  in  the  warrant;  he  is 
therefore  entitled  to  the  protection  afforded  by  the 
twenty-first  section  of  the  act,  of  having  an  opportunity 
afforded  him  to  tender  reasonable  amends.  Acts  of 
parliament  which  protect  officers  of  justice  in  the  dis- 
charge of  their  duty,  have  always  been  construed 
liberally.  The  case  of  Edge  v.  Parker  is  clearly  dis- 
tmguishable,  for  the  party  who  there  entered  the  house 
of  a  third  person  had  no  justification  under  the  statute 
by  virtue  of  which  he  entered.  For  though  that  act 
entitled  him  to  enter  the  house  of  the  bankrupt,  yet  by 
siection  29.  he  was  bound  to  obtain  a  search  warrant 
before  entering  the  house  of  a  third  person  in  search  of 
th^  biinkrupt's  goods;  without  such  a  warrant,  there- 
fore, he  must  have  been  conscious  that  he  was  not  act^ 
ing  in  discharge  of  his  duty. 

As  to  the  jury's  having  found  that  the  Defendant  had 
no  sufficient  grontid  for  believing  Simonds  to  haVe  been 
in  Plaintiff^s  house,  the  objection  on  the  act  of  parlia- 
ment was  before  the  learned  Judge  who  presided  at  the 

C  3  trial, 
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18SS.  trial,  and  the  opinion  of  the  jury  was  only  taken  in  case 
the  Court  should  think  the  Defendant  not  entitled  to 
the  notice  prescribed  by  the  act. 

Park  J.  The  opinion  of  the  jury  cannot  be  taken 
into  consideration,  because  the  question  under  the  sta- 
tute arose  before  the  question  on  the  particulars  of  the 
alleged  trespass.  All  these  acts  for  the  protection  of 
o£Bcers  of  justice  are  in  pari  materia^  and  the  Courts 
have  looked  at  the  local  acts  in  the  same  way  as  the 
general  acts.  Here,  by  section  21.  ^^  no  action  shall  be 
commenced  against  any  person  for  any  thing  done  in 
pursuance  of  that  act,  or  on  account  of  any  order,  judg- 
ment, or  decree  of  the  said  commissioners,  until  fourteen 
days*  notice  given  in  writing." 

It  IS  impossible  to  say  that  a  person  acting  bonAjide 
in  pursuance  of  that  statute,  does  not  come  within  the 
principle  laid  down  by  Lord  Tenterden  in  Beechy  v. 
Sides. 

BosANQUET  J.  I  am  also  of  opinion  that  this  case 
ialls  within  the  principle  laid  down  by  Lord  Tenterden 
in  Beechy  v.  Sides.  In  order  to  entide  the  Defendant  to 
the  notice  required  by  the  twenty-iSrst  section,  it  is  not 
necessary  he  should  be  able  to  justify  under  the  statute, 
for  in  such  a  case  the  notice  would  be  superfluous. 
And  this  case  is  distinguishable  from  Edge  v.  Parker^ 
for  there  the  officer  could  not  have  been  acting  in  pur- 
suance of  the  statute,  having  neglected  to  procure  the 
warrant,  which  could  alone  authorize  him  to  enter  the 
Plaintiff's  house.  Here  the  officer  had  a  warrant  to 
take  SimondSf  and  the  only  question  is,  whether  he 
entered  the  Plaintifi^s  house  hon&Jide  with  the  intention 
of  putting  the  warrant  in  force.  If  he  did,  he  was 
entitled  to  notice  of  action*  and  the  rule  must  be  made 

Absolute. 
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Emery  and  Middleton  v.  Mucklow.  Maj  %j. 

'T'HE  Plainti£&  had  been  appointed,  and  had  acted  as  Where  one    * 

trustees  for  the  benefit  of  certain   creditors  of  a  ^^  J«veral 

tradesman,  under  a  composition  deed  dated  January  ^^  ^  brine- 

21st,  1833.  mg  the  action. 

In  this  capacity  they  sued  the  Defendant  in  replevin.  "^^V^**"^ 

^       '^        'f  '^  not  interpose^ 

unlcM  upon  a 
Adams  Seijt,  upon  an  affidavit  that  Middleton  had  suggettioaof 

never  executed  the  trust  deed,  that  the  creditors  and 
Emery  refused  to  indemnify  him,  and  that  Middleton 
had  the  opinion  of  counsel  that  the  action  was  not  ad- 
visable^ obtained  a  rule  calling  on  Emery  and  the  De- 
fendant to  shew  cause  why  Middleton*3  name,  as  a  joint 
Plaintiff,  should  not  be  struck  out. 

Wilde  Seijt,  who  shewed  cause,  relied  on  the  fact  of 
Middleton's  having  acted  as  trustee,  and  contepded  that 
the  Court  would  not  interfere  between  two  Plaintiffs, 
unless  upon  suggestion  of  fraud  or  improper  pro- 
ceeding. 

Adams  urged  the  hardship  of  Middleton  being  com- 
pelled to  proceed  without  indemnity  in  an  action  which 
he  deemed  unadvisable;  but,  although  called  upon, 
he  adduced  no  authority  for  the  interposition  of  the 
Court* 

TiMDAL  C.  J.  The  usual  course  is,  for  the  dissenting 
Plaintiff  to  release  the  Defendant,  and  the  question  as  to 
bis  light  to  do  so  is  then  raised  upon  a  suggestion  to 
the  Court,  that  the  release  is  fraudulent;  we  have  no 
authority  in  this  stage  of  the  proceedings,  unless  the 

C  4  party's 
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1833.  party's  name  has  been  used,  not  only  against  his  will, 
bat  fraudulently.  If  Middleton  chose  to  act  as  trustee, 
he  must  bear  all  the  burthens  of  such  an  office.  No 
authority  can  be  adduced  to  shew  that  the  Court  has  in- 
terfered to  prevent  an  action  by  trustees,  till  all  the 
tjrq^tees  hav^  been  indemnified  by  the  creditors  for 
whom  they  act.  We  have  the  less  difficulty  in  deciding 
tbis^  because  we  interfere  with  no  legal  right  which 
Middletofi  may  have  to  release  the  action. 

Park  J.  There  is  no  imputation  of  any  fraud  in  the 
prpceedings,  and  we  should  be  going  further  than  a  court 
of  law  has  any  right  to  go,  if  we  were  to  interfere  with 
(be  rights  of  the  Plaintiffs  and  accede  to  this  application. 

Bo3AKQU£T  J.  Concurred. 

Gaselee  J.  abstained  from  expressing  any  opinion, 
because  he  had  knowledge  of  the  situation  of  the  parties 
d/shors  the  affidavits  now  before  the  Court. 

Rule  discharged. 


Maj  %z.  Plevin  t;.  Henshall  and  Another. 

After  verdict    nPROYER.      The    Plaintiff  and    Defendants     both 

forFUmtiff  in  claimed  under  different  instruments  as  assiirnees  of 

trover,  the 

goods  were       ^^  estate  and  effects  of  one  Davis. 

•eixed  in  the         At  the  trial  the  title  was  found  to  be  in  the  Plaintiff, 
fendant  for  *    "^d'a  verdict  was  given  for  947?.  195.,  the  value  at  the 

rent  dae  to 

jt.t  which  the  Fbiptiff  was  liable  to  pay:  Defendant  having  paid  the  rent,  the  Coort 

allowed  him  to  deduct  the  amount  from,  the  verdict  found  for  Plaintiff! 

time 
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time  of  the  trial  of  the  goods  in  the  Defendants'  pos-     ^  1^53  • 
session. 

After  the  verdict,  and  before  the  Defendants  had  re- 
mof^ed  the  goods  from  a  leasehold  which  had  been  oc- 
cupied by  DamSi  the  landlord  distrained  for  118/.,  a 
quarter's  rent  which  became  due  after  the  verdict: 
whereupon 

WUde  Seijt  obtained  a  rule  nisi  to  reduce  the  verdict 
by  this  118/.,  the  Plaintiff  as  assignee  of  Details  estate 
being  Ixmnd  to  pay  the  rent  in  question. 

Jones  Serjt.  who  shewed  cause,  contended  that  the 
motion  was  of  the  first  impression,  and  that  the  Court 
had  no  authority  to  alter  the  verdict  in  ease  of  wrong 
doers,  who  having  taken  the  goods  without  title,  had  by 
improperly  retaining  them  given  the  landlord  time  to 
distrain.  No  set  off  was  allowable  in  trover,  nor  could 
the  Defendants  have  brought  an  action  for  money  paid 
to  the  use  of  die  Plaintiff. 

TiNDAL  C.  J.  The  case  fells  within  a  principle  well 
known  and  recognized  in  Westminster  Hall,  The 
Plaintiff  has  recovered  damages  in  action  of  tort ;  the 
Defendant  has,  in  effect,  satbfied  ihexn  pro  tanto^  and  he 
comes  to  us  to  allow  this  amount  towards  satisfying  the 
judgment.  The  Plaintiff  as  assignee  of  Davis's  estate 
was  liable  to  pay  the  rent  in  question;  and  what  dif- 
ference is  there  between  the  Plaintiff  himself  taking  and 
selling  cattle  for  such  rent,  or  the  landlord's  taking 
and  selling  them  ?  the  effect  is  the  same,  whether  the 
cattle  were  taken  from  the  hands  of  the  Plaintiff  or  of 
the  Defendant.  The  parties  are  in  the  same  situation 
as  if  the  Defendant  had  gone  to  the  Plaintiff  after  the 
verdict,  and  had  paid  him  118/.  the  sum  distrained  for. 
It  is  urged  that  there  is  something  new  in  the  applica- 
tion ; 
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tion ;  but  in  principle  it  does  not  differ  from  the  com- 
mon case  of  an  audttd  querela^  in  which  if  the  Plaintiff 
have  received  any  thing  in  satisfaction  of  his  demand 
after  verdict,  and  before  execution,  the  Defendant  may 
obtain  relief  from  the  Court,  by  having  the  execution 
limited  to  the  sum  remaining  unpaid. 

In  Ognel  v.  Randal  {a\  where  audita  querela  was 
brought  to  avoid  execution  of  a  judgment,  and  it  was  sur- 
mbed  that  after  the  judgment  the  entire  sum  had  been 
paid,  it  was  held  by  all  the  Court,  except  Popham  C.  J., 
that  it  was  a  good  surmise  in  that  case ;  whereupon  bail 
was  allowed.  And  in  Alford  v.  Tatnel  (6),  it  was  held 
that  if  a  Plaintiff  recovered  for  the  escape  of  one  De- 
fendant, the  other  should  have  audita  quereld* 

Now-a-days,  the  parties  are  not  put  to  the  expense  of 
a  writ  of  audita  querela^  but  the  Courts  afford  relief  on 
motion.  The  Defendant  therefore  having  shewn  that 
he  has  satisfied  the  verdict  to  the  extent  of  118/.,  execu- 
tion shall  only  issue  for  the  residue  unpaid.  The  rule 
must  be  altered  and  made  absolute  in  that  form. 


The  rest  of  the  Court  concurred,  and  the  rule  was 
made 

Absolute  accordingly. 


(a)  Cro  Jac.  19. 


(b)  %  Mod,  49. 
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Byfield  v.  Street.  -Ma/  99. 

ANDREWS  Seijt  had  obtained  a  inile  nisi,  to  set  The  copy  of 
aside  the  service  of  the  writ  of  capias,  and  to  dis-  |^  amended 
charge  the  Defendant  out  of  custody,  because  the  copy  after  service. 
of  the  writ  on  which  he  had  been  arrested  was  inaccu- 
rate, in  leaving  a  blank  for  the  day  of  the  month,  and 
being  dated  in  9th  year  of  the  King^s  reign.     Before 
shewing  cause, 

Wilde  Seijt.  obtained  a  rule  nisi  to  amend  the  copy 
of  the  writ,  and,  the  two  rules  coming  on  together,  now 
cited 'eleven  cases  from  Bourchier  v.  Wittle  (a)  in  1789,  to 
Stevenson  y.  Castle  (b)  in  1819,  in  which  the  Courts 
had  amended  writs  on  execution  as  well  as  mesne  pro- 
cess, and  that,  without  costs,  when  the  application  had 
been  made  before  shewing  cause  against  a  rule  to  set 
aside  such  writs  for  irregularity.  By  the  2  W>  4.  c.  39. 
5.  4.  it  is  enacted,  ^*  that  in  all  actions  wherein  it  shall 
be  intended  to  arrest  and  hold  any  person  to  special 
bail, — the  process  shall  be  by  writ  of  capias — and  so 
many  copies  of  such  process,  together  with  every  memo- 
randum or  notice  subscribed  thereto,  and  all  indorse- 
ments thereon,  as  there  may  be  persons  intended  to  be 
arrested  thereon  or  served  therewith,  shall  be  delivered 
therewith  to  the  sheriff  or  other  officer,  or  person  to 
whom  the  same  may  be  directed,  or  who  may  have  the 
execution  or  return  thereof,  and  who  shall  upon  or 
forthwith  after  the  execution  of  such  process,  cause  one 
such  copy  to  be  delivered  to  every  person  upon  whom 

{a)    iH.  BL  291.  (b)  X  Cbitt.  Rep.  349. 

such 
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such  process  shall  be  executed  by  hinii  whether  by  ser- 
vice or  arrest" 

If  the  Courts  would  amend  the  writ  itself,  a  fortiori 
they  would  amend  a  copy,  by  referring  to  the  writ.  To 
put  a  rigid  construction  on  the  statute  would  occasion 
great  inconvenience. 


Tin  DAL  C.  J.  This  case  does  not  fall  within  the 
principle  of  the  cases  cited.  The  Court  has  power  to 
amend  a  writ,  because  it  is  the  act  of  the  Court,  and  a 
record  in  their  own  custody.  In  the  present  case  they 
are  called  on  to  amend  a  copy,  which  is  the  act  of  the 
party  over  which  the  Court  has  no  control.  And  the 
statute  2  W.  4.  c.  39.  s.  4.  requires  that  copies  of  the 
process  shall  be  delivered  to  the  o£Bcer,  who  shall  upon 
execution  of  such  process  cause  one  copy  to  be  delivered 
to  every  person  upon  whom  such  process  shall  be  exe- 
cuted. This  is  a  statutory  regulation  which  renders 
an  arrest  incomplete,  unless  a  copy  of  the  writ  be  de- 
livered to  the  Defendant.  Here,  that  which  was  de- 
livered is  not  a  copy  of  the  writ.  The  object  of  the 
statute  was  to  give  the  Defendant  information  of  the 
precise  demand  made  against  him.  If  we  were  to  relax 
in  the  construction  of  the  word  copy,  motions  might  be 
made  to  amend  when  the  information  intended  to  be 
given  to  the  Defendant  would  come  too  late. 

Rule  to  amend,  discharged. 
Rule  to  discharge  Defendant,  absolute. 
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Rose  Riddkll,  Widow,  v.  Jenner  and  Others,      june 


HTHE  Plaintiff  filed  her  bill  in  Chancery,  thereby,  By  the  custom 
amongst  other  things,  stating  that  in  the  year  1617,  %q^J^!^^ 
the  customs  of  the  maqor  of  Cheltenham^  in  the  county  as  settled  by 
of  Gloster,  were  duly  found  returned  and  presented  by  •***•  iGflr.i., 

,  1  r         ^1  r  ^   •    •  ^C  widow  of 

a  jury  there  summoned  for  the  purpose  of  ascertainmg  ^  copyholder 
such  customs,  to  be  amongst  other  things  as  follows :  i*  entitled  to 
first,  the  tenants  in  base  tenure  of  this  manor  do  re-    ^^^^  ®"^ 

customary 

spectively  hold,  and  are  seised  of  their  tenements   of  lands  of  which 

an  estate  of  inheritance  customarily,  viz. :  sibi  et  here^  ^^^  husband 

was  tenant 
dibiis  suit  descendible  to   their  youngest  sons,  and   in  citrine  the 

default  thereof  to   their  youngest  daughters,   and   in  coverture,  but 
default  thereof  to  their  youngest  brothers,  and  in  default  jj     f  j- 
thereof  to  their  youngest  sisters,  &c.  according  to  the  tenant ;  such 
custom   of  the   said   manor.     Also   if  any   customary  ^*"^'  having 
tenant  aforesaid  make  his  fine  for  his  admittance  and  Murine  the 
die^  leaving  a  wife,  she  is  to  have  the  land  or  tenement  coverture  by 

whereunto  her  said  husband  was  so  admitted,  for  her  \*   "'  .*? 

/  alone,  without 

]ife  and  twelve  years,  if  she  shall  dispose  of  it :  and  if  the  wife 
the  wife  shall  marry  again,  and  her  husband  that  she  ^*^»nf:  ^«^ 
shall  so  marry,  shall  agree  with  the  lord,  and  make  his  Q^y^^  ^^ 
fine,  then  shall  he  gain  and  have  the  land  or  tenement  joined  in  the 
to  him  and  his  heirs,  of  an  estate  of  an  inheritance  de-  •""*°°^''* 
sccndible  to  his  youngest  son,  or  in  default  thereof  to  his 
youngest  daughter,   according  to   the  custom  of  the 
manor;  and  if  he  outlive  his  wife  and  die  without  issue 
of  his  body,  his  customary  tenements  shall  go  to  the 
youngest  issue  male  of  the  body  of  the  said  first  husband, 
by  whom  the  land  did  move ;  and  for  default  of  such  issue 
male,  then  shall  go  to  the  youngest  issue  female  of  such 
first  husband ;  and  if  such  first  husband  be  dead  without 
such  issue  of  his  body,  then  doth  it  go  to  the  kindred 

of 
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of  every  last  husband,  in  order,  so  long  as  any  can  be 
found,  being  heirs  by  descent,  or  takers  in  marriage  by 
purchase;  that  is  to  say,  if  he  be  a  taker,  then  only  to 
the  issue  of  his  body  in  manner  as  aforesaid ;  and  if  he 
be  heir,  then  in  full  course  of  descent  according  to  the 
custom  of  the  manor. 

That  such  customs  continued  to  be  the  customs  of 
the  said  manor,  until  after  the  passing  of  the  act  of  par- 
liament next  after  mentioned :  and  aftier  the  passing  of 
such  act  of  parliament  such  customs  remained,  except 
in  so  far  as  such  customs  were  altered  or  varied  by  such 
act  of  parliament. 

The  act,  1  Car.  1.  entitled  "  an  act  for  the  settling 
or  confirmation   of  the  copyhold  estates,  and  customs 
of  the  tenants  in  base  tenure  of  the  manor  of  CheU 
tenhami*  after  reciting  that  within  the  said  manor  of 
Cheltenham^  the  copyholders  in  base  tenure  having  cus- 
tomary estates  of  inheritance  to  them  and  their  heirs, 
in  their  several  customary  messuages  and  lands,  many 
questions  and  doubts  had  been  of  late  made  touching 
their  customs,  many  of  them  being  so  uncertain,  unrea- 
sonable, and  inconvenient,  that  it  had  caused  many  suits 
in  law,  at  great  expenses  in  money  and  much  loss  and 
trouble,  insomuch  that  in  many  years  past  the  manor 
had  yielded  but  little  profits  either  to  lords  or  tenants  ; 
for  remedy  thereof  and  for  avoiding  of  suits,  and  -for  the 
quieting  and  establishing  of  the  estates  of  tenants  and 
their  posterity  within  the  said  manors,  enacts,  sect.  1., — 
that  the  descent   of  the  said    customary   lands   shall 
be    from   thenceforth   in    fee-simple   according  to   the 
rules  of  common    law:    sect.  3.,   saving   only  that   if 
any  copyholders  shall  die  without  issue  male,  having 
daughters,  the  eldest  daughter  shall  inherit  solely,  as 
the  eldest  son  ought  to  do  by  the  course  of  the  com- 
mon law ;  and  that  if  any  of  the  said  customary  lands 
or  tenements  shall  or  ought,  according  to  the  course  of 

the 
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the  common  law,  to  descend  to  any  sisters,  aunts,  or 
female  cousins,  that  then  and  in  every  such  case  the  eldest 
sister,  aunt  or  female  cousin,  shall  inherit  the  same 
lands  and  tenements  solely  and  alone:  sect  5.,  —  power 
to  the  copyholders  to  grant  jointure  of  their  lands  to 
their  wives  for  life :  sect.  8., — that  the  wives  of  the  copy- 
holders shall  from  thenceforth  have  for  dower  during 
their  lives,  the  third  part  only  of  their  husbands'  cus- 
tomary lands;  the  said  third  part  to  be  set  forth  and  as- 
signed to  them  by  the  homage  of  the  Court  wherein  the 
presentment  of  the  death  of  the  husband  shall  be  pre- 
sented, or  within  such  time  next  after  the  same  Court, 
as  shall  be  limited  by  the  stewards  in  that  behalf: 
but  such  wives  as  shall  thereafter  accept,  and  take  a 
jointure  of  their  husbands'  customary  lands  within  the 
said  manors,  by  grant,  limitation,  or  assignment,  be- 
fore marriage,  or  shall  accept  of  such  a  jointure  after 
marriage,  and  agree  thereunto  after  the  death  of  the 
husband,  shall  be  concluded  and  barred  to  demand 
any  dower  of  those  or  any  customary  lands  of  such 
husband,  within  the  said  manor :  provided  always  that 
women  then  living  theretofore  wives  of  any  copy* 
holders  of  the  said  manor  dying  tenants,  and  also  the 
then  wives  of  any  of  the  copyholders  of  the  said  ma- 
nors, or  either  of  them,  shall  enjoy  the  customary 
lands  of  their  then  or  late  husbands,  dying  tenants, 
for  their  lives  or  twelve  years  after,  as  if  that  act  had 
never  been  made :  sect.  9.,  —  that  the  wives  of  the 
copyholders,  which  shall  join  in  any  grant  or  surren- 
der with  their  husbands,  of  any  of  the  customary  mes- 
suages or  lands,  being  first  solely  and  secretly  examined 
in  Court  according  to  the  custom  there,  shall  be  con- 
cluded and  barred  afterwards  to  claim  any  right,  title,  or 
estate  whatsoever,  of  or  in  those  lands  so  surrendered 
and  granted  as  aforesaid:  sect.  10., — no  husband  sur- 
viving his  wife  shall,  by  fining  with  the  lord,  keep  his 

wife's 
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wife's  lands  from  the  heir  of  the  wife:  sect.  ll.> — all 
customs  of  enjoying  lands  by  widows  of  customary 
tenants,  or  by  after  taken  husbands  of  such  widows,  or 
by  the  heirs  of  such  widow  or  after  taken  husband,  are 
declared  to  be  void ;  and  all  other  lawful  customs  and 
usages  within  the  manor,  not  repugnant  and  contrary 
to  the  meaning  of  the  act,  are  to  remain  good  and  effec- 
tual. 

The  case  then  stated,  that  John  lUddeUj  late  of  CAel^ 
tenkamj  who  died  in  the  month  of  December  1825, 
was,  during  the  time  of  his  marriage  with  the  Plaintifi^ 
seised  of  divers  copyhold  tenements  situate  within  the 
said  manor,  which  he  held  according  to  the  custom 
of  the  said  manor,  and  to  which  he  had  been  duly  ad- 
mitted ;  and  that  as  to  one  of  sucb  copyhold  tenements, 
being  a  messuage  or  dwelling-house,  situate  No.  8.  Stills 
Lanej  and  the  appurtenances  thereunto  belonging,  the 
said  John  Riddell,  on  the  4th  of  March  1805,  at  a  court 
then  holden  for  the  said  manor,  surrendered  into  the 
hands  of  the  lord  of  the  said  manor,  the  said  messuage 
or  tenement,  and  appurtenances,  to  the  use  oi  Edward 
Jenner  of  Cheltenham  aforesaid,  doctor  of  medicine, 
since  deceased,  and  his  heirs.  That  the  said  Plaintiff 
did  not  join  in  the  said  surrender  of  the  said  copyhold 
tenement  to  the  said  Edward  Jenner^  nor  had  since  joined 
in  making,  nor  had  made,  any  surrender  thereof. 

The  case  further  stated,  that,  according  to  the  custom 
of  the  said  manor,  unless  the  wives  of  the  copyholders 
of  the  said  manor  join  in  the  surrenders  made  by  their 
respective  husbands  during  their  life-times,  such  wives 
are  entitled,  upon  the  death  of  their  husbands,  to  dower 
out  of  the  copyhold  tenements  so  surrendered. 

The  Defendants,  who  claimed  under  Dr.  Jenner j  in- 
sisted that  the  Plaintiff  was  not  entitled  to  dower  out  of 
such  copyhold  premises,  inasmuch  as  they  alleged  that  the 
widow  of  a  customary  tenant  was  not  entitled  to  dower 

of 
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of  any  of  the  copyhold  tenements  aliened  by  her 
husband  in  his  life-time,  but  of  those  only  of  which  her 
husband  died  seised. 

The  question  for  the  opinion  of  the  Court  wa^, 
whether,  according  to  the  custom  of  the  manor  of  CkeU 
tenham^  the  widow  of  a  copyholder  was  entided  to 
dower  out  of  customary  lands  of  which  her  husband  was 
tenant  during  the  coverture,  but  of  which  he  did  hot 
die  tenant,  such  lands  having  been  aliened  during  the 
cov^ture  by  the  husband  alone,  without  the  wife  having^ 
been  solely  and  secretly  examined  in  Court,  or  having 
joined  in  the  surrender  thereof. 


.  i 
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MereUoether  Seijt.  for  the  Plaintiff.  The  Plaintiff  ia 
entitled  to  dower  ufnder  the  act  1  Car.  1.  The  avowedf 
object  of  that  act  was  to  substitute  known  rule^  of 
common  law  for  the  uncertain  customs  of  the  maiior. 
The  fifth  section  gives  the  copyholder  power  to  join- 
ture, and  the  eighth  expressly  gives  the  widow  dower 
instead  of  what  she  was  entitled  to  before.  The  nintli 
enables  a  wife  to  join  in  barring  dower,  as  at  com- 
mon law.  In  what  sense,  then,  is  the  word  dati^r  em- 
ployed in  the  statute?  From  the  other  instances  in 
which  the  statute  has  substituted  the  rules  of  commoh 
law  for  customs,  the  legislature  must  be  intended  to 
have  meant  dower  at  common  law ;  and  it  is  essential  io 
dower  that  it  should  attach  upon  all  lands  of  which  th^ 
husband  was  seised  during  the  coverture.  Where  a 
statute  contains  the  word  felony,  all  the  incidents  of 
felony  are  attached;  and  so  in  misdemeanor.  Wherever 
the  legislature  adopts  a  term  known  to  the  law,  it  must 
be  taken  in  its  usual  sense. 


Seriven  Sfeijt  contri.     The   dower    meant   by  tlie 

legislature  in  this  statute  was  the  dower  appropriate 

Vol.  X.  D  to 
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1833.  to  copyholds,  that  is,  customary  dower.  Customary 
dower,  or  free  bench,  which  is  the  same  thing,  ex- 
isted in  nil  the  manors  of  the  kingdom  except  in  gavel- 

Jbnmsr.  kind  lands ;  and  customary  dower  is  defeated  by  mort- 
gage or  sale  by  the  husband.  Benson  v.  ScoH  (a), 
Godwin  V.  Winsmore  (i),  Farln/s  case  (c),  Dugworth  v. 
Badfbrd.  (d) 

According  to  its  title,  the  act  is  for  settling  and  con- 
firming existing  customs,  and  not  for  the  destruction  of 
them.  The  eighth  section  provides  that  wives  shall  have 
for  dower  the  third  part  only  of  their  husband's  lands, 
set  forth  and  assigned  by  homage  of  the  Court  where- 
in the  death  of  the  husband  shall  be  presented.  The 
Plaintiff,  therefore,  could  have  only  the  dower  which 
could  be  presented  by  the  homage,  and,  in  order  to  that, 
the  husband  ought  to  have  been  tenant  of  the  land  at 
his  death  ;  for  no  presentment  could  otherwise  be  made. 
Customs  existing  before  the  act,  remain,  except  as 
altered  by  the  act ;  and,  among  them,  the  custom  of 
assigning  free  bench  only  of  such  lands  whereof  the 
husband  dies  seised.  In  copyhold  tenures  dower  and 
free  bench  are  synonymous,  although  the  term  free 
bench  is  never  used  in  any  legal  proceeding.  Kitchen 
on  Courts,  200.  242.,  PVarde  v.  JVarde.  (e)  If  dower  at 
common  law  had  been  intended,  it  might  have  been 
so  expressed ;  and  though  the  act  varies  the  custom  of 
descent,  it  does  not  substitute  the  descent  of  common 
law. — Parker  v.  Bleeke{g)  was  also  cited. 

« 
Meremether  was  heard  in  reply. 


{a)  3  Lev,  385.  {d)  Sir  W,  J.  463.    I  Freentn 

(b)  2Jiti.5i6.  5x6.     Giib.  Ten.  $%i. 

(c)  S,  C.  Cro,  Jac,  36.  Moor,  (e)   l  Ambler ^  299. 
758.  {g)  Cro.  Car.s^Z. 

The 
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The  following  certificate  was  afterwards  sent : 

We  have  heard  this  case  argued,  and  considered  it, 
and  we  are  of  opinion  that,  according  to  the  custom  of 
the  manor  of  Cheltenham^  within  the  county  of  Gloucester^ 
and  the  provisions  of  the  statute  1  Car.  1.,  set  forth  ih 
the  case,  the  widow  of  a  copyholder  is  entitled  to  dower 
out  of  customary  lands  of  which  her  husband  was  tenant 
during  the  coverture,  but  of  which  he  did*  not  die 
tenant ;  such  lands  having  been  aliened  during  the  co- 
verture by  the  husband  alone  without  the  wife  having 
been  solely  and  separately  examined  in  Court,  or  having 
joined  in  the  surrender  thereof. 

N.  C.  TiNDAL. 

J.  A.  Park. 
S.  Gaselee. 

J.  B.  BOSANQUET. 
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Stammers  v.  Yearsley. 


June  ^* 


"T^RESPASS.     In  the  first  count  the  Plaintiff  charged  Plaintiff  com- 

the  Defendant  with  an  assault   and   battery,   and  P>"n«lof*«- 

with  obliging  him  to  go  along  the  streets  to  a  certain  battery,  of 

building,  and  imprisoning  him  there  on  a  false  charge  ^^Z  ^*Jt«» 

in  CHatodv 
of  an  assault  with  intent  to  commit  a  felony.  ^^^  ^ 

In  the  second  count,  with  compelling  him  to  go  out  of  streets,  and  of 

a  certain  building  along  the  streets,  and  tiien  imprisoning     '"^^* 

him.  charge  of  as- 

sault with  in- 
tent to  commit  a  felony :  Defendant  pleaded  that  Plaintiff  having  assaulted  him. 
Defendant  gave  Plaintiff  in  charge  of  a  peace  officer,  who  laid  hands  on  him,  and 
took  him  before  a  justice.     At  the  trial,  although  one  assault  only  was  proved,  the 
facts  pleaded  were  held  to  be  an  insufficient  answer  to  the  facts  declared  on. 


D  2 


In 
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Stammers 
ysabslev. 


In  the  third|  with  assaulting  and  imprisoning  him  for 
thirty  hours,  upon  a  false  charge  of  breach  of  the  peace. 

The  Defendant  pleaded  the  general  issue,  six  special 
pleas,  in  which  he  justified  the  whole  of  the  alleged 
trespasses,  and  an  eighth  plea,  addressed  exclusively 
to  the  assault  in  the  third  count  and  a  part,  to  wit,  101 
hours,  of  the  imprisonment  in  that  count  alleged;  in 
which  plea  he  alleged  that  the  Plaintiff  having  assaulted 
him,  the  Defendant,  he  gave  the  Plaintiff  in  charge  of  a 
peace  officer  to  be  taken  before  a  justice,  to  answer  the 
premises,  and  be  examined  and  dealt  with  according  to 
law :  whereupon  the  peace  officer  gently  laid  hands  on 
him,  and  he  was  carried  before  two  justices  for  examin- 
ation concerning  the  premises,  and  necessarily  imprisoned 
for  the  time  in  the  plea  mentioned. 

At  the  trial  before  the  Lord  Chief  Baroii,  at  the  last 
Sussex  assizes,  the  Plaintiff  succeeded  in  proving  the 
whole  of  the  allegations  in  the  first  count,  and  the  De- 
fendant the  whole  of  the  allegations  in  the  eighth  plaa ; 
which,  only  one  assault  and  imprisonment  having  been 
proved,  the  learned  Judge  thought  was  in  substance  a 
justification  of  the  supposed  wrong  of  which  the  Plaintiff 
complained :  but  feeling  a  doubt  whether  that  plea  was 
a  sufficient  answer  to  the  first  count  of  the  declaration, 
he  directed  the  jury  to  find  a  verdict  for  the  Plaintiff  on 
all  the  issues  except  the  issue  on  the  eighth  plea,  and 
for  the  Defendant  on  the  issue  on  the  eighth  plea.  The 
jury  having  found  accordingly,  with  forty  shillings  da- 
mages for  the  Plaintiff, 


Stephen  Seijt  obtained  a  rule  nisi  for  the  delivery  of 
the  postea  to  the  Plaintiff. 


Andreoos  Seijt.,  who  shewed  cause^  contended,  that 
as  but  one  assault  and  imprisonment  were  proved,  the 
eighth  plea  was,  in  substance,  an  answer  to  the  whole 

declaration, 
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declaration,  althoagh  it  professed  to  answer  only  the 
diird  count  and  a  part  of  the  imprisonment  in  that 
count.  It  clearly  justified  the  whole  of  the  imprison- 
ment, notwithstanding  the  professed  limitation  to  part, 
which  might  be  rejected  as  surplusage,  because  the 
count  complained  of  an  imprisonment. of  thirty  hours, 
the  plea  justified  101.  The  gist  of  the  complaint  was 
the  imprisonment;  and  it  was  immaterial  whether  the 
imprisonment  was  on  a  charge  of  assault  with  intent  to 
commit  felony,  as  alleged  in  the  first  count,  or  on  a 
charge  of  common  assault,  as  alleged  in  the  third.  In 
Phillips  V.  Hcmgate  {a\  where  the  Defendant  succeeded 
in  proving  his  justification  of  an  imprisonment  of  the 
Plainti£^  the  Court  refused -to  enter  judgment  in  his 
favour,  because  he  had  failed  to  prove  his  justification  of 
a  battery  of  which  the  Plaintiff*  also  complained :  but 
the  battery  was  as  much  the  gist  of  the  action  as  the 
imprisonment. 


18SS. 


Stammers 
Yearslxt. 


Stephen.  The  charge  of  imprisonment  for  an  intended 
felony,  is  not  a  mere  aggravation  of  the  principal  charge 
of  imprisonment,  which  the  Defendant  can  answer,  like 
a  per  quod^  in  answering  the  principal  charge ;  but  it 
describes  a  kind  of  imprisonment  different  from  a  charge 
of  imprisonment  for  assault,  as  importing  more  disgrace. 
The  eighth  plea,  therefore,  is  no  answer,  in  substance 
or  form,  to  the  first  count  of  the  declaration ;  and  if  it 
had  been  pleaded  to  that  count  would  have  been  ill  on 
demurrer.  The  charge  of  intended  felony,  as  connected 
with  the  imprisonment,  is  as  much  a  part  of  the  gist  of 
action  here,  as  the  battery,  connected  with  the  imprison* 
ment,  was  in  Phillips  v.  Howgate.  So  that  that  case  is 
in  point  for  the  Plaintiff*.  And  in  Bose  v.  Wilson  (d), 
where  the  Defendant,  instead  of  charging  the  Plaintiff, 


(a)  5  JS.  &  Jiiii.  aao. 


(h)  I  Bingb.z^z^ 
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Stammers 

V. 

Ykarslst. 


as  he  might  have  done,  with  a  trespass,  placed  him  in 
the  custody  of  a  constable  under  a  charge  of  felony,  for 
which  there  was  no  ground,  Bayley  J.  thought  he  had 
no  defence  upon  a  plea  that  he  was  acting  in  aid  of  a 
constable  who  had  apprehended  the  Plaintiff  for  making 
a  disturbance ;  and  a  verdict  having  been  taken  for  the 
Plaintiff,  the  Court  refused  a  new  trial. 


TiNDAL  C.  J.  Whatever  may  be  the  inclination  of 
the  Court  upon  the  state  of  facts  disclosed  in  this  case, 
it  seems  clear  that  there  is  a  part  of  the  declaration 
which  is  not  covered  by  the  eighth  plea.  I  am  not  so 
much  struck  with  the  argument  that  there  is  a  difference 
between  an  imprisonment  on  a  charge  of  assault,  and 
an  imprisonment  on  a  charge  of  intended  felony,  as 
with  the  circumstance  that  material  allegations  in  the 
first  count  are  not  answered  in  the  eighth  plea.  If  the 
whole  trespass  could  have  been  justified,  the  motives 
which  induced  the  Defendant  to  commit  it  are  not  very 
material.  Bmnett  v.  AUcott  [a)  was  an  action  of  tres- 
pass for  breaking  the  plaintiff's  house  and  debauching 
his  daughter  jper  quod  servitium  amisit^  and  it  was  argued 
that  the  action  did  not  lie,  because  the  gist  of  the  com- 
plaint was  the  loss  of  the  daughter's  service,  for  which 
the  action  should  have  been  conceived  in  case,  as  the 
defendant  could  have  entered  with  no  other  motive  than 
to  effect  his  designs  upon  the  daughter;  and  if  that 
argument  had  prevailed,  the  rule  to  set  aside  a  verdict 
with  heavy  damages  must  have  been  made  absolute. 
The  Court,  however,  held  that  the  Plaintiff  had  an 
election  to  sue  in  trespass  or  case,  and  having  made  an 
election  to  bring  an  action  of  trespass  for  breaking  and 
entering  the  house,  all  the  rest  was  merely  conse- 
quential, and  if  the  trespass  had  not  been  proved,  the 


{a)  %  T.R.itt, 


Defendant 


Stammers 
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Defendant  would  have  been  entitled  to  a  verdict     But       18Sd«' 
in  the  present  case  the  PlaintiiF,  in  the  first  count  of  the 
declaration,  complains  of  an  assault  and  battery ;  of  being 
compelled  to  go  along  the  streets  in  custody  on  a  false    Yearslby. 
charge;  and  of  a  wrongful  imprisonment.     The  eighth 
plea  applies  to  the  assault  and  imprisonment  in   the 
third   count  only,    omitting    the    other   trespasses  of 
battery  and  dragging  through   the  streets   in  custody 
on  a  false  charge,  mentioned  in  the  first  count.     The 
learned  Chief  Baron  having  reported  that  all  the  alle- 
gations of  the  first  count  were  proved,  we  are  not  at 
liberty  to  assume  that  the  trespasses  not  justified  were 
immaterial,  and  the  case  is  in  substance  the  same  as 
Phillips  V.  Howgaie, 

Park  J.  concurred. 

Gaselee  J.  If  the  Lord  Chief  Baron  had  limited 
the  verdict  to  a  single  count,  it  must  have  been  left  to 
the  PlaintifiT  to  choose  the  count ;  and  as  all  the  alle- 
gations in  the  first  count  were  proved,  we  must  take  it 
to  be,  at  all  events,  a  verdict  on  that  count,  to  some  of 
the  principal  allegations  of  which  the  eighth  plea  offers 
no  answer. 

It  is  not  material  that  the  plea  professes  to  be  an 
answer  only  to  pait  of  the  trespasses  complained  of, 
because  in  Monprivatt  v.  Smith  (a),  where  to  trespass  for 
breaking  and  entering  a  house  and  staying  therein  three 
weeks,  the  Defendant  pleaded  a  justification  as  to  break- 
ing and  entering  and  staying  in  the  house  twenty-four 
hours,  it  was  held  that  the  plea  covered  the  whole 
declaration.  But  where  in  point  of  fact  the  whole  of 
the  trespasses  are  not  covered  by  the  plea,  the  Plaintiff 
is  entitled  to  the  postea. 

(a)  a  Campb,  175. 

D  4  Bosanquet 


*0  CASES  IN  TRINITY  TERM 

1833.  BosANQUET  J.     I  am  of  the  same  opinion,  and  think 

Stammers    ^®  ^^^^  ^^'^®  within  the  principle  established  by  Phillips 

V.  y*  H&aagate.     I  do  not  decide  on  the  ground  of  any 

Yearslet*    supposed   difference   between  an  imprisonment  on   a 

charge  of  assault,  and  an  imprisonment  on  a  charge 

of  intended  felony,  but  on  the  ground  that  distinct  acts 

of  trespass  alleged  in  the  first  count  are  not  answered 

in  the  eighth  plea.  ^ 

Rule  absolute. 


June  $•  BaSSETT  V.  DoDGIN. 

Inanactbnby  nPHIS   was  an  action  by  the  holder  against  the  in- 

"•  *gaintt  dorser  of  two  bills  of  exchange  for  220/.  drawn  by 

one  who  JuuS  ^  j 

indorsed  a  bill  Taylor  on  Daniel^  accepted  by  him,  payable  at  three 
for  die  ic-       months  after  date,  to  the  order   of  Taylor^  who  in- 

ofthednwer»  ^o^^*^  ^^  ^^  Defendant,  who  indorsed  over  to  the 
the  drmwer        Plaintiff. 

hThSlf^Sied  ^^  ^®  ^"^^  ^^  GuildhaU  before  Jlderson  J.,  the  De- 
to  J.,  ttep-  fendant  called  Taylor,  who  stated  that  the  bill  had  been 
fidier  of  Plain-  accepted  by  Daniel  and  indorsed  by  the  Defendant  for 
bili'diacountedi  ^^^'  Taylor^s,  accommodation,  and  that  neither  Daniel 

that  /•  went     nor  the  Defendant  had  received  any  consideration  for 

away,  and  re-   *Ug  unu 

turned  with       ^'^^  ^^^ 

3%l.  less  dian         Taylor  stated  that  he  applied  to  one  Jackson,  the  step- 

the  amount  of  f^^her  of  the  Plaintiff,  to  get  the  bills  discounted ;  that 
the  bill,  the  ,  ,  .  ,  .  .  i 

discount  bemg  Jackson  went  away,  and  returned  m  a  short  time  with 

i/.  19/.:  ISSLf  being  32^  less  than  the  amount  of  tlie  bills,  al- 

fident  without  ^'^^"g^  ^®  discount  at  5  per  cent  would  have  amounted 
proof  that  /•    to  no  more  than  IL  19s. 

was  PlaintifPs       ^^  proof  beinff  offered  that  Jackson  was  the  axrent  of 

agent,  to  cast  '  .  .        . 

it  on  Plaintiff    the  Plaintiff,  the  learned  Judge  refused  to  admit  evidence 

to  prove  the     of  the  conversation  between  Jackson  and  Taylor  upon 

consideration 

he  gave  for  the  bill. 

that 
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that  occasion.  Evidence  was  then  given  of  notice  to  the 
Plaintiff  to  prove  the  consideration  he  had  paid  for  the 
bills;  and  on  the  part  of  the  Defendant  it  was  con- 
tended, that  the  testimony  of  Taylor  disclosed  a  suffi- 
cient ground  for  calling  on  the  Plaintiff  to  shew  such 
consideration.  The  learned  Judge,  however,  thought 
otherwise,  and  intimated  that  it  was  open  to  the  De- 
fendant to  establish  a  sufficient  ground  by  calling  Jack-^ 
son :  this  being  declined  on  the  part  of  the  Defendant, 
a  verdict  was  found  for  the  Plaintiff,  which 


18dS» 


Jones  Seijt.  now  moved  to  set  aside,  on  the  ground 
that,  under  the  circumstances,  the  Plaintiff  should  have 
been  called  on  to  prove  the  consideration  he  had  given 
for  the  bill.  It  was  clear  that  he  would  have  been  com- 
pelled to  do  so  if  the  Defendant  had  shewn  any  felony 
or  fraud  connected  with  the  transfer  of  the  bill.  Here 
he  had  shewn  facts  which  could  only  be  explained  by 
supposing  usury  on  the  part  of  the  Plaintiff;  and  usury 
is  a  species  of  fraud. 

In  Rees  v.  Lord  Headfort  {a)  it  was  held,  that  in  an 
action  by  an  indorsee  of  a  bill  of  exchange,  if  it  appear 
that  a  prior  party  was  defrauded  by  it,  the  Plaintiff  is 
bound  to  prove  what  consideration  he  gave  for  it  In 
Reynolds  v.  Cheitle  (&),  where  the  defendant  had  given 
the  plaintiff  notice  to  prove  what  consideration  he  gave 
for  the  bill,  which,  it  was  submitted,  he  was  bound  to 
prove  accordingly.  Lord  EUenborough  said,  **  The  notice 
is  not  sufficient  to  throw  this  burthen  on  the  Plaintiff. 
You  must  first  cast  some  suspicion  upon  his  title,  by 
shewing  that  the  bill  was  detained  from  the  Defendant^ 
or  some  previous  holder,  by  force  or  by  fraud." 

Paterson  v.  Hardacre  (c),  Duncan  v.  Scott  (d),  Delawney 
Y.  Mitchell  {e),  and  Greeny.  Deakin{g\  are  authorities 


(a)  2Camp6,  s74» 
{h)  2  Campb.  596. 
(€)  4  Taunt,  1 14. 


(d)  I  Campb,  zoo. 
{e)   I  6'/^2ri.  439. 
{g)  %  Stark.  Z41* 


to 


42 


CASES  IN  TRINITY  TERM 


183S. 


to  the  same  effect.  It  would  afford  a  ready  means  of 
protecting  usury,  if,  in  a  case  like  the  present,  it  were 
not  cast  upon  the  Plaintiff  to  prove  the  consideration  ; 
for  Jackson  was  probably  the  person  who  really  advanced 
the  money,  and  the  Plaintiff  merely  a  tool  to  cover  the 
transaction.  It  would  have  been  fatal  to  the  Defendant  to 
call  Jackson.  If  he  had  been  called  by  the  Plaintiff,  the 
truth  might  have  been  extracted  from  him  by  cross-ex- 
amination. 


TiNDAL  C.  J.  I  think  the  decision  of  the  learned 
Judge  in  calling  on  the  Defendant  to  produce  Jackson 
as  his  witness  was  a  correct  decision.  The  Plaintiff  is 
to  be  taken  prim&  facie  a  holder  for  valuable  consider- 
ation ;  and  he  cannot  be  called  upon  to  prove  his  con- 
sideration until  his  title  to  the  bill  has  been  impeached. 
Now  the  ground  upon  which  it  is  proposed  to  impeach 
his  title  is,  that  upon  the  transfer  of  this  bill  he  was 
guilty  of  usury.  But  in  order  to  call  on  him  to  prove  a 
consideration,  it  is  not  sufficient  to  shew  merely  a  sus-- 
picion  of  usury ;  the  usury  itself  ought  to  be  clearly 
proved.  Was  it  proved  here?  Taylor  says  that  he 
applied  to  Jackson  to  get  the  bills  discounted,  and  that 
he  received  from  Jackson  188/.,  being  32/.  less  than  the 
amount  of  the  bills,  although  the  discount  would  not 
have  amounted  to  more  than  ]/.  195.  If  Jackson  had 
been  shewn  to  be  the  Plaintiff's  agent,  the  evidence 
would,  no  doubt,  have  affected  the  Plaintiff  with  the 
usury;  but,  however  we  may  suspect  the  agency  of 
Jackson^  there  certainly  was  no  proof  of  it.  The 
question  as  to  what  will  or  will  not  be  sufficient  to 
render  it  necessary  for  the  Plaintiff  to  prove  the  con- 
sideration given  for  the  bill,  was  much  considered  in 
the  late  case  of  Heath  v.  Sansom  and  Another  (a),  where 
three  of  the  learned  Judges  held,  that  where  a  note  or 


(a)  a  A  ^  MoL%^j. 


acceptance 
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acceptance  has  been  given  under  such  circumstances 
that  the  original  payee  cannot  recover  on  it,  the  in- 
dorsee must  prove  that  he  became  so  for  a  valuable 
consideration;  though  one  of  the  Judges,  Mr.  Justice 
J.  Parke  confines  that  rule  to  cases  where  the  note  or 
bill  has  been  obtained  by  fraud,  or  felony,  or  duress, 
which  throw  suspicion  on  the  holder's  title.  But  none 
of  those  circumstances  apply  to  the  present  case,  where 
there  is  no  suspicion  as  to  the  original  making  of  the 
bill,  nor  as  to  the  mode  in  which  it  is  obtained  from 
the  original  parties ;  but  the  whole  question  is  limited  to 
a  single  transaction  between  the  Plaintiff  and  Taylor^ 
namely,  whether  the  bill  after  it  was  in  the  hands  of  the 
Defendant,  was  parted  with  to  the  Plaintiff  upon  an 
usurious  consideration.  If  Bassett  was  guilty  of  ^usury, 
the  calling  on  him  to  prove  the  consideration  would  be 
useless,  for  the  bill  cannot  but  be  void  in  his  hands. 
The  question,  therefore,  in  this  case  was,  not  so  much 
whether  Bassett  ought  to  prove  the  consideration,  as 
whether  the  Defendants,  after  they  have  attempted  to 
prove  the  usury,  and  failed  in  giving  complete  evidence 
of  it,  might  call  upon  the  Plaintiff  to  give  any  evidence 
to  answer  such  a  case ;  and  I  am  of  opinion  that  under 
such  proof  he  was  not  compellable  to  give  any  evidence 
in  answer. 


]8dS. 


Park  J.  I  think  the  learned  Judge  was  right  in 
rejecting  evidence  of  the  conversation  between  Jackson 
and  Taylor^  Jackson  not  having  been  shewn  to  be  the 
Plaintiff's  agent :  and  no  sufficient  ground  was  laid  for 
casting  it  on  the  Plaintiff  to  call  Jackson.  In  order  to 
cast  it  on  a  Plaintiff  to  shew  the  cdnsideration  of  a  bill, 
the  Defendant  must  shew,  I  will  tiot  say  felony  or  fraud 
only,  but  he  must  cast  such  a  shade  over  the  transaction 
as  to  make  it  imperative  on  the  Plaintiff  to  clear  it  up  by 
further  proof.  As  to  the  alleged  hardship  of  requiring 
the  Defendant  to  call  Jackson^  there  are  many  cases  in 

which 
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which  a  party  is  unavoidably  exposed  to  the  hardship  of 
going  into  the  enemy's  quarters  for  evidence;  as  in 
actions  against  the  sheriff  for  a  false  return,  where  in 
general  the  plaintiff  can  only  fix  the  sheriff  by  calling 
the  bailiff  to  prove  the  warrant,  and  the  bailiff  is  often 
the  real  defendant. 

Rule  refused. 


The  (est  of  the  Court  were  absent 


June  $. 


_  *  

Mather  and  Others  v.  Thomas  and  Others. 


A  devise  of 
messuages, 
buildings, 
chattels  real, 
ready  money, 
securities  for 
money,  debts 
owing,  and 
personal 
estate, — save 
what  were 
before  other- 
wise disposed 
of — to  trus- 
tees and  their 
heirs,  in  trust 
to  pay  the 
rents  and  pro- 
fits to  C.  for 
life,  and  after 
his  decease  to 
divide  such 
residue  among 
the  children  of 
J.  C.»  held 
to  pass  lands 
vested  in  the 
devisor  as 
mortgagee* 


T  J  PON  a  contest  as  to  the  title  of  an  estate  which  the 
Defendant  Thomas  had  contracted  to  purchase,  the 
Vice-Chancellor  sent  for  the  opinion  of  this  Court,  a 
case  which  stated,  in  substance,  that. 

By  indentures  of  lease  and  release,  bearing  date  the 
Sd  of  April  and  1st  of  May  1783,  Rice  Thomas  mort- 
gaged in  fee  certain  lands  and  farm-houses  to  Joseph 
Crew  for  1000/.  On  the  19th  of  April  1799,  Joseph 
Qrem  by  will,  duly  attested,  after  leaving  20/.  a  year  to 
a  servant,  charged  on  his  real  and  personal  estate,  and 
after  several  specific  devises  of  real  property,  devised 
his  ^*  messuages  or  dwelling-houses,  buildings,  chattels 
real,  ready  money,  securities  for  money ^  debts  to  him 
owing,  and  personal  estate  of  any  nature  or  kind  soever, 
save  what  were  therein  before  otherwise  disposed  of," 
to  Mytton  and  Curricj  their  heirs,  executors,  adminis- 
trators, and  assigns,  in  trust  for  the  following  pur- 
poses :  —  First,  so  much  thereof  as  consisted  in  money 
to  be  invested  in  the  funds  or  real  securities ;  secondly, 
the  dividends  and  produce  of  the  money  invested,  and 
also  the  rentSy  issues,  and  profits  of  his  said  last  devised 

chattels 
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chattels  real  to  John  Capper  for  lifey  and  after  his  de- 
cease to  divide  such  residue,  or  transfer  the  securities 
then  subsisting  for  the  same,  unto  and  among  the 
children  of  John  Capper* 

On  the  24th  of  Mat/  1803,  the  1000/.  was  paid  off  to 
the  surviving  trustee,  under  the  said  will,  and  «7.  Cap^ 
per ;  and  the  mortgaged  property  was  conveyed  by  the 
surviving  trustee  to  Rice  Thomas^  his  heirs,  &c. 

The  said  Joseph  Crew  was  illegitimate,  and  died  with- 
out having  left  any  lawful  issue ;  and  by  an  order  of 
the  Court  of  Chancery,  bearing  date  the  1st  of  June 
1831,  A.  B.  was  appointed  to  reconvey  the  said  pre- 
mises conveyed  in  the  indenture  of  mortgage  of  the 
1st  of  May  1783,  under  the  provisions  of  an  act  passed 
in  the  first  year  of  the  reign  of  His  present  Majesty, 
c.  60.,  intituled  "  An  Act  for  amending  the  Laws  re- 
specting Conveyances  and  Transfers  of  Estates  and 
Funds  vested  in  Trustees  and  Mortgagees,  and  for  ena- 
bling Courts  of  Equity  to  give  effect  to  their  Decrees 
and  Orders  in  certain  cases ;''  and  the  said  A,B.  accord- 
ingly reconveyed  the  said  premises. 

The  questions  for  the  opinion  of  the  Court  were^ 
first,  whether  the  legal  estate  in  the  said  premises  com- 
prised in  the  said  indenture  of  mortgage  of  the  1st 
of  May  1783,  passed  under  the  will  of  the  said  Joseph 
Crew  to  the  said  W.  Cunie  and  Richard  Mytton^  and 
the  survivor  of  them,  and  therefore  passed  under  the 
said  indenture  of  the  24th  of  May  1803.  Secondly,  if 
the  said  premises  did  not  pass  under  the  said  will,  whe- 
ther the  legal  estate  in  the  said  premises  passed  under 
the  reconveyance  executed  by  the  said  A.B.  in  pur- 
suance of  the  said  order. 


1833. 


Mather 

V. 

Thomas. 


Stephen  Ser]L  By  the  devise  of  "all  his  securities 
for  money,"  the  legal  estate  in  the  mortgaged  property 
passed  to  the  trustees  under  the  testator's  will.     It  is 

true 
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Mather 
Thomas. 


true  that,  in  Galliers  y.  Moss  {a\  it  was  held  that  the 
legal  estate  in  mortgage  property  will  not  pass  in  a 
devise  under  the  words  securities  for  money :  but  the 
authority  of  that  decision  may  be  questioned ;  it  is  at 
variance  with  the  decision  in  Crips  v.  Grysil  (6),  where 
it  was  held  that  a  devise  of  mortgages  passed  the  mort- 
gaged land ;  and,  at  all  events,  it  is  distinguishable  from 
.the  present  case,  in  the  •circumstance  that  here  the  devise 
of  the  securities  is  to  the  trustees  and  their  heirs.  In 
Gallieis  V.  Moss  the  devise  was  to  the  trustees  and  their 
executors^  for  trusts  to  be  discharged  by  the  trustees  and 
their  heirs;  and  the  trusts  to  be  discharged'by  the  heirs 
being  accounted  for  by  other  passages  in  the  will,  the 
Court  was  much  influenced  in  its  decision  by  the  omis- 
sion of  the  word  heirs  in  the  limitation  of  the  estate 
devised.  Doe  d.  Spearing  v.  Buckner{c).  With  the  excep- 
tion of  Silvester  v.  Jarman  (r/),  all  the  authorities  shew 
that  mortgaged  land  will  pass  in  a  devise  under  the 
words  securities  for  money :  Ex  parte  Whitaker  {e\  Ren- 
voize  v.  Cooper  {g\  Silverschildt  v.  Schiott{h).  The 
mortgagee  is  a  trustee  for  the  mortgagor ;  and  lands  held 
in  trust  pass  under  any  devise  of  real  estate ;  Braybroke 
V.  Inskip.  (t) 

At  all  events  the  legal  estate  passed  by  the  convey- 
ance under  11  G.  4.  &  1  W^.  4.  c.  60.  s.  8.,  by  which  it 
is  enacted,  "  that  where  any  person  seised  of  any  land 
upon  any  trust  shall  be  out  of  the  jurisdiction  of  or  not 
amenable  to  the  process  of  the  Court  of  Chancery,  or  it 
shall  be  uncertain,  where  there  were  several  trustees, 
which  of  them  was  the  survivor,  or  it  shall  be  uncertain 
whether  the  trustee  last  known  to  have  been  seised  as 


(a)  9-8.  CsfC.  »67. 

(b)  Cro,  Car,  37. 
{ci  6  T.  R.  610. 
(^)  10  Prhe,7S. 


(f )  Sand,   on  UjeSf  359.  4th 
edit. 


(^)  6  Madd,  37a. 
(h)  3  Fes.  ^B.4S' 

(/)  8  r«. 417. 


afore- 
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aforesaid  be  living  or  dead,  or,  if  known  to  be  dead,  it 
shall  not  be  known  who  is  his  heir,  or  if  any  trustee 
seised  as  aforesaid,  or  the  heir  of  any  such  trustee,  shall 
neglect  or  refuse  to  convey  such  land,  for  the  space  of 
twenty-eight  days  next  after  a  proper  deed  for  making 
such  conveyance  shall  have  been  tendered  for  his  exe- 
cution by,  or  by  any  agent  duly  authorized  by,  any 
person  entitled  to  require  the  same ;  then  and  in  every 
or  any  such  case  it  shall  be  lawful  for  the  said  Court 
of  Chancery  to  direct. any  person  whom  such  Court 
may  think  proper  to  appoint  for  that  purpose,  in  the 
place  of  the  trustee  or  heir,  to  convey  such  land  to 
such  person  and  in  such  manner  as  the  said  Court  shall 
think  proper ;  and  every  such  conveyance  shall  be  as 
effectual  as  if  the  trustee  seised  as  aforesaid,  or  his  heir, 
had  made  and  executed  the  same."  The  statute  applies 
to  cases  where  the  heir  is  not  known,  and,  a  fortiori^  to 
the  case  where  it  is  known  there  is  no  heir.  The  ratio 
of  the  statute  is  de  non  apparejitibus^  and  eadem  est  ratio 
de  non  cxistenlibtis.  The  conveyance  is  within  the  equity 
of  the  statute,  as  administrators  have  been  holden  to  be 
within  the  equity  of  statutes  relating  to  executors.  In 
Eyston  v.  Studd  {a)  it  is  said,  <^  In  order  to  form  a  right 
judgment  when  the  letter  of  a  statute  is  restrained,  and 
when  enlarged,  by  equity,  it  is  a  good  way,  when  you 
peruse  a  statute,  to  suppose  that  the  law-maker  is  pre- 
sent, and  that  you  have  asked  him  the  question  you 
want  to  know  touching  the  equity,  then  you  must  give 
yourself  such  an  answer  as  you  imagine  he  would  have 
done  if  he  had  been  present." 


183S. 


Mather 
Thomas. 


Coleridge  Serjt.  for  the  Defendant.  The  mortgaged 
estate  could  not  pass  under  the  words  "  messuages  or 
dwelling-houses,"  as  it  consists  almost  exclusively  of 
land  in  cultivation ;  Buck  v.  Nurton  (6),  Smith  v.  Mar^ 


(d)  Plowd.  467. 


{b)  iB.  V  P.SZ' 


tin  ; 
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,ti^{a);  besides,  the  trusts  declared  by  tke  witt  'of  tlie 
property  included  in  the  bequest  axe  altogether  inap- 
^plicable  to  property,  of  which  the  testator  was  onfy.^a 
|aaQrtg^;8ei  and  consequently  could  not  pass  under  ta 
general;  devise  of  real  estate:  GaUiers  v.  Jkfisfi,  -fint 
l^eBolndaa :  Braybrookey.Jbiskip.  Thequestioii'isi-theee- 
ibr(e»  whether  the  property  would  pass  by  the  wcmls 
.^^seourities  for  money."  It  maybe  conceded  that  if 
(bese  words  were  used  by  themselves  and  without  being 
.4poUoeated  with  words  descriptive  of  personal  estate  only, 
^tbay  would  be  sufficient  to  pass  the  mortgaged  estate, 
Hdless  a  contrary  intention  could  be  gathered  fnHn  the 
tr^st»  or  purposes  to  which  the  property  was  to  be 
applied.  Ex  parte  Sergison  (6),  Duke  ^  Leeds  v.  JKim- 
i%(c},  E^  parte  BreUeU  {d\  Wall  y.  Bright,  {e)  Bat 
0a  the-  other  hand  it  seems  equally  cle^r  that  where  die 
words  ^t  used  in  association  with  words  descripdne 
'only  of  personal  estate,  or  where  the  purposes  to  whlfli 
the  property  is  destined  are  inapplicable  to  a  mori* 
jiagee's  interest  in  the  mortgaged  property,  there  the 
mortgaged  estate  will  not  pass  under  such  a  deacrip^ 
tiou.  For  this  position,  GaUiers  v»  Moss^  second  reso- 
lution (in  which  the  bequest  is  very  similat  in  terms  to 
the  present),  is  an  express  authority.  That  case 'was 
expressly  decided  on  the  ground  of  the  words  ^'secui^ 
rities  for  money"  being  associated  with  words*  de*- 
scriptive  only  of  personal  estate*  Now  in  the  present 
case  not  only  are  there  no  words  (except  those  in 
question)  which  can  rdate  to  real  estate^  but  inde- 
pendently of  this,  it  is  clear  from  the  context  and  the 
nature  pf  the  trusts  that  the  testator  never  considered 
that  he  was  devising  any  thing  but  personal  estate.  The 
testator  in  using  the  words  "  messuages- cht' dwelling- 
houses"  must  be  considered  as  speaking  of  leasehold 

{a)  2  Wms.  Smund*  400.  n.  2.  (d)  6  Fes.  sjj. 

(&)  4  Fes.  147.  (e)  iJac.  Gf  IF*  494* 

(r)  3  Fes.  348. 

messuages 
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messuages  only ;  for  in  declaring  the  trusts  he  refers  to 
these  as  his  last  devised  chattels  real.  And  the  trusts  of 
the  will  shew  clearly  that  the  words  **  securities  for 
money"  in  this  bequest  mean  personal  securities  only, 
such  as  bonds,  notes,  &c.  because  the  testator  in  declar- 
ing the  trusts  divides  what  he  has  before  bequeathed  into 
two  classes,  namely,  money  and  chattels  real;  considering 
^  ready  money,  securities  for  money,  debts,  and  per- 
•onal  estate''  to  fall  within  the  former  class,  and  ^*  mes- 
suages or  dwelling-houses  and  buildings"  to  fall  within 
the  latter.  Even  if  the  lands  could  be  held  to  pasa 
onder  the  description  of  <^  securities  for  money"  collo- 
cated as  that  description  is  with  personal  property,  yet» 
as  the  trusts  declared  by  the  testator  prove  that  he  did 
DoC  contemplate  passing  such  an  interest,  the  authofi- 
ties  are  conclusive  that,  on  this  ground,  it  could  not  be 
bdd  to  pass.  It  is  true  Bayley  X,  in  Gattiers  .▼• 
MosSj  lays  some  stress  ox^  the  absence  of  the  word 
teirs  in  the  limitation  to  the  trustees,  though  it  oc- 
curs' in  the  trusts;  and  in  this  case  it  occurs  in  the 
limitation,  but  is  omitted,  in  the  trusts^.  But  the  circum- 
stances of  the  omission  of  these  words  in  the  trusts, 
shews  that  they  were,  in  the  first  instance,  used  inad- 
vertently as  general  words,  and  without  any  weight 
-being  attached  to  them  by  the  testator.  In  Silvester  v.. 
Jarman  (a),  the  legal  estate  was  held  not  to  pass  under 
the  word  mortgages^  when  the  property  was  made  sub- 
ject to  uses  inapplicable  to  mortgaged  estate :  and  fVil' 
UhMtm  v..  Merryland{b)  is  to  the  same  effect.  See  also 
Attmmq^General  v.  Meyrick  (c)^ 

In  CrqM  v^  GtysH^  the  words.  "  mortgages  and  spe- 
ciaUies  for  money,"  are  much  stronger  than  the  words 
^securities   for  money"  ia  their  present  collocation;: 


183S. 


MATHOfc 

TaoMiUL 


{a)  TO  Priect  78. 
(^)  Qro.  Car,  447- 

YoL.  X.. 


{c)  %  Fez*  9en,  46. 


E 
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t88S.  and  the  cas^  after  a  refereoce  to  the  Tecordf  has 
been  put  upon  a  new  ground  by  Bayley  J.,  in  9  B. 
^  C.  282.  In  the  case  of  Benvoixe  v.  Cooper  (a),  the 
words  ^  mortgages  and  other  securities  for  money/' 
were  coupled  with  the  words  "  estates,  effects  what- 
soever and  wheresoever,"  and  were  not  subjected  to 
any  trusts  x  and  the  words  **  mortgages  and  other 
securities  for  money,"  shewed  that  the  testator  had 
mortgages  in  his  mind.  In  Ex  parte  Whitaker^  the 
same  words  were  coupled  with  **  lands  and  heredita^ 
ments."  In  Silbenchilt  v.  Sekiottf  no  cases  were  cited : 
the  opinion  was  extrajudicial :  and  it  is  not  clear  that 
Sir  William  Grant  referred  to  the  legal  estate^  but  rather 
^  ^  to  any  interest  which  might  afterwards  be  acquired 
under  a  foreclosure^  in  contradistinction  to  the  interest 
in  the  money  before  foreclosure.  Besides,  the  dictum 
.f  >'r4  - .  that  a  gift  of  the  money  would  pass  the  estate  inythe 
land  (if  it  can  be  supposed  that  Sir  WUliam  want 
wferred  to  the  legal  interest),  is  clearly  not  law:  Duket^f 
Leeds  r.  Monday.  (6)  < 

The  Court  relieved  the  learned  Serjeant  from  arguing 
the  second  point. 

Stephen  in  reply,  contended  that  the  will  contained 
auffident  indications  of  an  intention  to  pass  the  mort- 
gaged estate. 

The  following  certificate  was  afterwards  sent  r^-— 
.)  We  have  heard  this  case  argued  by  oouAsel,  and  con- 

sidered it,  and  we  are  of  opinion,  that  the  legaL  estate  in 
,     J  the  premises  comprised  in  the  indenture  of-  mortgage  of 

the  1st  day  oi  May^  1788,  passed  under  the  wiU  of 
Joseph  Crew  to  WUliam  Currie  and  Biokard  MyttoHj  and 
the  survivor  of  them,  by  the  devise  of  the  testator's  secu- 

{a)  6  Madd.  37a.  (*)  3  Fa.  34^«  v        1 

rities 
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ndes  for  money  to  the  said  William  Currie  and  Bickard      .188$. 
Myiton^  their  heirs,  executors,  administra|U>rsi,and  a^ 
signs,  and  therefore  passed  under  the  indenture  ^f  ^tle 
94th  day  of  MtHf^  1803.  ^  / 

N.  C.  TlHDAL.    .  A^ 

J*  A*  Pakk.  '  ' '<.«^ 
S.  Gaselsb.^ /    v,t» 

J.  B.  BoSANQUKlkK 

■"  .   .    »«4 

'   •      •  •  •  ■•        :«jJJ 

■   '  ■■  .  f  '  .  ' 

;  Aa^i^all  and  Others,  Executors  of  Aspj^AVi^,      /«iie  6. 
r  i^.  Wake  and  Others. 


V jA^SSUMPSIT  tot  goods  sold  and  delirei^d,  wfth  Plabtifi,  ext- 

^. .    J  counts  on  promises  by  the  Defendants,  to  tbe^tei-  ^^  o£j1^ 

,  '  contunied  to 

\talat  in  his  lifetime^  and  counts  on  promises  to  the  cany  on  his 

Plaintiffii  as  executors,  for  goods  sold  by  them  as  exie-  bmineM,  and 
fnv^  draw  bills  as 


At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the  goods  which 

Defendants  had  dealt  extensively  with  the  testator  for  Jlj^  '^^  ^ 

Defendants: 

Lstooet-dug  from  the  testator's  quarries,  some  of  which  Defendants 
~ 'vere.'teasdiold.     At  the  time  of  the  testator's  decease,  baviag  ac- 
a  large  quantity  of  these  stones  were  lying  on  a  wha^  ^^j^  biUsT^ 
ready  to  be  shipped.     Some  of  these  the  Plaintiffi  Held»that 
shipped  off  for  the  Defendants,  and  continued,  for  some  P^^tifis 
Booolha,  to  ship  other  cargoes,  which  were  obtained  from  ~\y  ^^  „ 
•  tb^ipianriss  after  the  testator's  death.  executors  for 

''     ift^dieir  correspondence  with  the  Defendants  toqching  ^^  ^^^, 
*'-tbe  coalfaces  for  these  stones  shipped  after  the  testa- 
^.  torls  dedfast^  the  PUintifis  described  themselves  as  6x- 
^ectttors^  ximd  w«r«  uniformly  paid  by  bills  drawn  by 
them,  as  executors  oi  Aspinallj  and  accepted  by  the  De- 
fendants^   '^' 

tniin  E  2  At 


0*35. 


Abpwall 

WAKE. 


*V)| 
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At  the  trial  it  was  contended  that  since  the  testator's 
death,  the  Plaintifis  had  been  carrying  on  business  oh 
their  own  account,  and  not  as  executors,  and  that  there-" 
ifbre  the  declaration  was  ill  for  misjoinder;  the  jury, 
however,  having  found  that  there  was  no  evidence  of 
9ny  contract  with  the  testator,  the  first  set  of  counts 
became  immaterial ;  but  it  was  also  argued  that  the 
evidence  did  not  support  the  allegation  in  the  second 
set,  that  the  Plaintiffs  had  dealt  as  executors^  and  the 
!Plainti£  must,  therefore,  be  nonsuited.  The  Chief  Jusn 
tice,  on  the  authority  o{  Homsei^y.  Dymocke(a)^  thought 
those  words  might  be  considered  surplusage,  and  a  ver- 
diet  having  been  found  for  the  Plaintiffs  on  the  last  set 

of  counts, 

/I » 

Taidy  Serjt.  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  words  as  executors  could  not' be 
ri^ected,  and  that  the  evidence  did  not  support  the  al- 
legation of  a  dealing  in  that  character. 

1 

Wilie  and  Jones  Serjts.  shewed  cause.  They  i»eHed 
on  tjomsey  v.  DymocJcej  Belts  v.  MicheU  {b)  cited  in 
Hosier  v.  Artindell  (c),  Cawell  v.  Watts  (d),  Marshall  v. 
Broadhurst  {e)^  King  v.  Thorn  {g\  WaUis  v.  Lewis  {h\ 
and  Crawford  v.  Whittal  {i\  as  authorities  to  sliew  that 
the  Court  would  look  to  the  substance  of  the  demand, 
and  reject  the  words  as  exeaitors  if  unnecessary  for  the 
Plaintiffs'  purpose ;  but  they  contended  that  at  all  events 
die  evidence  shewed  the  Plaintiffs  to  have  been  deal- 
ing  as  executors,  and  not  on  their  own  account.  The 
Court  having  decided  the  case  on  the  hitter  ground,, 


(a)  z  Fcntr.  119^ 
(i)  10  Mod.  3is» 

^d)  6  East f  40s ' 


(e)   I  Cr.  &  /.  403. 
{g)  I  T.  R.  487- 
(A)  2  Ld.  Raym.  12x5. 
(i)  Dottgi.4,  n. 
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expressing  no  decided  opinion  upon  the  former,  it  be* 
conies  unnecessary  to  go  into  the  argument  at  length. 

Taddjf  and  Jones  Seijts.  for  the  Defendant,  contended 
that  ali  the  evidence  shewed  the  Plaintiffs  to  have  been 
dealing  on  their  own  account^  the  greater  part  of  the 
stone  having  been  quarried  after  the  testator's  decease. 
If  so,  there  was  a  fatal  variance  between  the  evidence 
and  the  declaration,  for  the  words  as  executors  could 
not  be  rejected.  From  all  the  cases  cited,  it  might  \^ 
collected  that  parties  can  only  sue  as  executors,  where 
the  sums  to  be  recovered  will  be  assets  in  their  han^s. 
In  Btiller*s  Nisi  Prius  {a)  it  is  said,  ^^  Upon  an  action 
by  an  executor  for  rent  due  to  his  testator  in  his  life* 
time,  and  for  other  rent  due  in  his  own  time,  with 
another  count  on  a  quantum  meruit  for  the  rent  of  ano» 
ther  messuage,  in  which  he  had  not  declared  as  execu- 
tor, after  judgment  by  default  and  a  writ  of  inquiry  exe- 
cuted, upon  error  brought  judgment  was  reversed,  be- 
cause the  demands  were  incompatible :"  and  in  Ord  v. 
F(nmck{b\  where  the  plaintiff  sued  as  executrix,  for 
money  paid  by  her  to  the  defendant's  use,  and  joined  a 
count  Kin  promises  to  the  testator,  Lord  EUettborough 
said,  *^she  could  not  pay  this  money  out  of  her  own 
funds,  and  raise  an  implied  assumpsit  against  the  de- 
fendant; iior  could  she  properly  declare  in  any  other 
character;  if  she  could,  I  admit  that  she  ought  not  to 
have  flamed  herself  executrix."  To  hold  otherwise 
tvQuld  oqca&xon  great  inconvenience,  by  altering  altoge- 
ther the  rights  of  the  parties  with  respect  to  setH)ff  and 
costs. 

TindalC.  J.  The  objection  of  misjoinder  canhot 
•rise  in  this  case,  because  the  verdict  for  the  Plaintiffs 

(a)  Bvli  N*  P.  li^.  (b)  3  East^  209. 

£  3  having 
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1899.^^    hiHridgbeim' confined  to  the  second  set  of  county  the 
efikftM -die  ftaoie  as  if  the  action  had  been  brought  on 
thit'set  only ;  —  as  if  it  were  an  action  on  promi^ies  to  pay 
foi^goods  sold  and  delivered  by  executors  as  execators. 
All^ke  trial,  I  was  called  on  before  the  D^efimdaots'  tsa«tt 
wtti  'xfpetutAj  to  nonsuit  the  Plaintiff,  on  the  ground  tliaH  ^ 
tlWi  itid^ce  did  not  support  the  allegation  of  adelivttry  ' 
bj^  tite  Plaintifi  in  the  capaci^  of  executors;  but  witlK 
oUt^dectdlng  upon  the  precise  effect  of  the  evidence^  I 
tlft>t^€  at  the  time,  upon  the  authority  of  the  case  in ' 
FlfM4if  that  the  words  i{s  eaecuiors  might  be  rejectkl  t 
add  itike  case  went  to  the  jury,  who  found  a  verdict  far 
the  •Plaintil&  upon  the  second  set  of  counts.     We  are 
now^.  therefore,  at  liberty  to  look  at  the  general^efiact 
of^tliJe  ^dence  on  both  sides,  to  see  whether  therto'  is 
stay  variance  on  the  ground  which   has  been  nrgcd^ 
and'I'  think  there  is  suflScient  evidence  to  make  out  the- 
r^fat  R>  which  the  Plaintiffs  have  sued.     Before  the 
death  lof  the  testator,  the  Defendants  dealt  with  hiln  far  ■ 
sUtme;  at  his  death  the  Plaintiffs  were  appmnted  hi8'CX«4< 
ecntors,  and  continued  carrying  on  the  business  upotf 
tbasame  premises.     It  is  clear,  therefore,  that  tboi^ 
they  might  have  carried  on  the  business  on  their  own 
account,  it  was  also  open  to  them  to  hsj^  canned  i<*on 
as^exeoutors.    Then,  in  point  of  &ct,  according  to  some 
^  the  testimony^  it  was  carried  on  by  tbem  as  executors* 
They  went  on  shipping  stone,  as  before  the  testator^^ 
death:  part  of  the  property,  at  least,  from  which  th^ 
stone  was  quarried,  was  leasehold,  and  therefore  coold 
dnly  have  been  possessed  by  the  Plain ttfis,  to  be  ad^ 
ttfalistered  by  them  in  their  capacity  of  executors.     The' 
aetitm,  therefore,  is  brought  by  them  in  the  character  m 
^hioh  the  principal  contract  was  made.    The  Defend^ 
AktJ&  themselves  treated  them  as  execatorsf  and  having' 
done  so,  they  cannot  turn  round  ^nd  say  that  the  de- 
scription is  improper.     In  one  of  their  letters,  the  Plain* 

tiffs 
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tiSk  describe  themselves  as  executors;  no  objeotipn  if      189t«[ 
taken  to  that  descripticm  ia  the  Defendants'  answer  | 
and  the  pajnneDts  are  uniformly  made  by  bills  of  eas* 
change  drawn  by  the  Plaintifi  as  executoorsy  and  a<^ 
Gfspted  by  the  Defendants.    If  the  Plaintiffs  had  aied. 
oflr  those  bills,  they  must  have  described  themaelffca  aa> 
eieeubMTs,  as  appears  by  the  case  of  King  end  Others  v* 
7l0ai(ir)i  where  the  payee  of  a  bill  having  indorsed  iti 
td  £m(g:  and  others  as  executors,  it  was  held  that  4he|r'> 
might  dedare  as  such  in  an  action  against  the  accepiorh ' 
If'tbey  mifJM  have  sued  as  executors  on  the  bills  \if\ 
wUch  the  Defendants  were  to  pay  for  the  gooda^  it 
would  lie  capricious  to  say,  that  they  may  not  also  sue  > 
aaeHeciitors  for  the  original  consideration  of  sudi  biUs»>t 
/WiAk  respect  to  one  inconvenience  which  has  bee* > 
iif^ged  against  such  a  course^  it  is  only  necessary  19  ve^ 
peat  the  answer  given  in  that  case  by  Mr.  Justice  BvtUri. 
^^«  There  ^dui  be  no  such  inconvenience,  as  has  been  sdg«^ 
gested^  from  die  executors  indorsing  the  bill;  fbr  iti^ 
immaterial  whether  they  indorse  it  as  executors  or  noC'' 
Another  inoonfvenience  which  has  been  urged  withre^ 
sp^olK^  the  incident  of  costs,  was  also  urged  and  answered 

Wei  must  be  prepared  to  overrule  those  two  cases,  un« 
lets  we  hold  that  in  the  present  case  the  Plaintifi  are  en*' 
titled  to  sue  as  eacecutors.  As  to  the  difficulty  which  has 
been  started  on  the  subject  of  set-off,  it  ought  not  to  be 
deemed  Kaaaswer  ta  the  Plaintiffi'  daim ;  for  we  must  de* 
diA^^^  tW law  as  it  existed  long  before  the  statutes  of  set- 
qI^  wUcb^do  not  alter  the  rules  of  evidence.  However,  I 
d^:  (Pot  hA  the  weight  of  the  objection,  for  though  the 
PJaintifiidio^  siijb  as  executors,  the  Defendants  may  treat 
tb^^iMHltlrafft  ias  one  on  which  the  Plaintiffs  are  perscmally 
l^la.lO  cpsta.    In  King  v.  Tham^  BuUer  J.  said,  <<  If 

(a)  I  T.R.  4^7. 

,T,;,  E  4  they 
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A^T^'faidoirafritbe  bill  tbsy  ^re  liable  parsoiiaUy,  tad  |iot 
atj^oxsoBtocs,'  ibr  itbe/iadorsefQent  cc^  opt^^m.jMi 
«cttoaiBgMDst:tbeeffiects.pf  the  testator:''  aniiiii  Chili 
ji^i2lf<ffMrt5(0)f  it  wfts  held  that  a  promiasNNry  notei-by 
aHncb<ibe'makers»  as  exeadors^  joiotly  and  «evera% 
jjammififid  .to  pay  oo  demand  with  interesif:  repdered 
thentfMtiSKmaUy  liable.  Therefore,  although  the  PlatA*' 
tii&  sue  as  executors,  as  the  cause  of  action  arose  subse- 
^lifntlydto  ^  death  of  the  testator,  the  Defendants  m^ 
]fi€^  t^^Kni  for  the  costs.  However,  independently  of 
IJkI:  q^€U5tipn  of  costs,  or  set-o£^  upon  the  merits  of  thi§ 
Q9^,tWff9fthjpk the  verdict  for  the  Plainti£&  ought  to^standi 
ao^  th^n^fore  it  is  unnecessary  to  decide  the  question 
djuBR^pe^  at  the  trial,  aUhough  tfie  case  in  VetUris  seeqffi 
decisive  on  the  point 

Park  J.     I  am  of  the  same  opinion.     The  fact  that 

a  large  quantity  of  the  stones  were  lying  on  the  wharf  at 

the  time  of  the  testator's  deaths  is  sufficient  to  warrant 

the  Plaintiffs  in  suing  as  executors*     Representatives  in 

carrying  on  their  testator's  business,  even  with  a  view  to 

Winding  up  his  affairs,  are  often  obliged  to  introduce 

new  materials,  as  occasion  may  require,  but  they  can- 

2K>t  therefore  be  said  to  be  carrying  on  business  on 

.  their  own  account.    It  is  admitted  that  many  of  the.qi|pr- 

^nh^-^  ^st'  T-  fios  were  leasehold;  those  the  executors  were  not  bound 

•vrj  ^*J^ir .  4o  sell*  but  might  continue  to  work, for  the  benefit  of  the. 

„.  .^.-'       estate^  and  therefore  a  pordon  of  the  sum  recovered  on 

iM  ->n\  : -^  {I\e  present  contract  would  be  assets*  Cowelly.  ff alts  goes 

h.^T'-A        *^?  whole-length  of  the  present  case%     In  Dowbiggin  v. 

moil  \?*\<  i,  Harrison  lb)  Lord  Tenterden  says,  *^  Suppose  that  goode 

09iji-.i3q  ^  -i^   belonging  to  the  intestate  had  been  sold  by  the  plain- 

jejcn  D,^  inr.  t^iff  ^^®  defendant  after  the  death  of  tbe.intestiite,  |?hp. 

«night  sue  as  administratrix  for  the  price  of  the  goods." 

.,^^;.,  . .  .\a)  %  S.  fef  B.  460.  <*)  9  M.  &  C. J669. 
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f  OAftEiiieM  J.  iMtbink  it  is  Hot  ti^esftbiy  t6  fliatiib 
tkis  i^tiBJietv  which  laceords  with  the  juidce  of  the^oattb 
If  Jo  wdkr  to  this  decision  it  had  been  necessasy  t» 
^ect  the'Words  oseMcUiot^  I  should  have  paused^^  but 
||le  evidenoe^  disdoses  sufficient  ground  for  the  Plaimlfi 
tinting  in  their  representative  capacity,  and  the  Defend^ 
attis' lla?i«  all  ftleng  dealt  with  them  in  that  charac|er«^ '<^ 


;><■ 


•f;  ^ii^,  r.i^lf 


i'BosiVQCtLri.  I  am  of  llie  same'  opinion/ 
only  tjn^tien  for  the  Court  is,  whether  diene"  h*^ 
^rianoe  between  the  evidence  and  the  declatrlitiott^  abH 
I  think  the  evidence  sufficient  to  shew,  as  agaitntr  %h§ 
Defendants^  that  their  promises  were  made  to^-the^PlsSiltf 
Ms'-fn  tbdr  representative  capacity,  in*  the  adarittisi^ 
tration  of  the  testator's  estate. 


f  i.> 


>/?«iiat>h 


Role  discharged^ 


ih    «  jr.''  f' 
Jr...  V  'j 


'^-Jii 
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diAi>MAN  and  Another,  Assignees  of  RiCHARi).      jf^^^  5, 
SON,  a  Bankrupt,  v.  Walton, 

T^HE  declaraition  set  out  five  policies  of  assurance  oh  Defendant,  a 
goods  by  the  ship  Sprightly^  on  a  voyage  ^t  and  ^g^^  ^ 
from  London  to  St.  ThomaSy  with  leave  to  call  at  Madeira  licies  of  in- 
and  Teneriffe^  madp  by  the  Defendant,  as  agent  of  the  ^JJ^  ®*\^ 
banlkrupt,  and  alleged  that  the  goods  mentioned  in  the  i^.,  potting 
^licies  and  declarations  thereon,  amounting  in  Value  i"^®  *"•  ^^ 
to  1758/.pl5^  id.  had  been  shipped  to  be  conveyed  on  ^^  g^crcai^ 

of  the  ship 
tidAveyhljg^  the  goods,  told  the  Defendant  the  j^licies  were  to  be  ahcM,  and  he  mtist 
db.disvflKdlsL 

In  an  action  against  Defendant  for  negligence  in  this  matter,  Held*  that  brokers 
might  be  called  to  say^  looking  at  the  po1icies»  the  invoices  of  the  goods,  tad  the 
letter,  wlilak  alteraciocl  ia  the  policies  a  skilful  broker  ought  to  have  made* 


:i  1  ^-f.-=.* 


the 
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lajW^  /  the  vojrage,  and  that  the  benknipt  was  interested  dieran 
CiiABtfi!ir  i  to  the  amount  of  all  sums  insured:  that  the  ship  sailed  on 
If. »  the  ^yage^  and  arrived  at  Madeira^  and  there  unloaded 
WiMMiflpiV/  goods  to  a  large  amount,  to  wit,  goods  insured  by  the  flrsi 
and  second  policies,  which  were  by  the  declarations  there* 
unto  annexed  declared  to  be  of  the  value  of  ?52&  14if»  6ii.; 
of  all  which  premises  the  Defendant  had  notice :  that  the 
bankrupt  was  desirous  that  the  policies  should  be  al- 
tered, and  that  the  ship  might  proceed  to  the  Canaries^ 
and  retained  and  employed  the  Defendant  as  an  in- 
surance bxdcer  for  reward  **  to  cause  and  procure  the 
said  several  policies  of  insurance  to  be  so  respecUvely^ 
altened,  by  and  with  the  consent  of  the  said  several 
insurers  respectively,  that  such  policies  of  insurance 
might  respectively  contain  a  liberty  for  the  said  shi|i  or 
vessel,  wiUi  the  remainder  of  the  said  goods  so  by  the 
said  policies  of  insurance  respectively  insured  as  afiore- 
said  on  board  thereof  to  proceed  to  and  call  at^  amongst 
oth^  places,  the  said  islands  called  the  Canarks^  for  all 
purposes  as  part  of  the  voyage  to  be  included  in  the 
said  several  policies:"  that  the  Defendant  accepted 
the  retainer  and  employment,  and  undertook  and  pror 
mised  the  bankrupt  to  use  due  care  and  diligence  in 
and  about  the  endeavouring  to  procure  the  policies  to 
be  so  altered  with  the  consent  of  the  insurers:  that  if 
the  Defendant  had  used  due  diligence  »he  might  have 
procured  the  alterations :  that  he  did  not  use  such 
diligence,  and  that  by  his  neglect  the  policies  remained 
unaltered  :  that  the  ship  sailed  from  Madeira^  and 
proceeded  to  one  of  the  Canaries^  called  Grand  Cananfr 
out  of  the  voyage  mentioned  in  the  policies;  and  that 
the  ship  and  remainder  of  the  goods  were  there  lost, 
by  the  perils  of  the  sea:  that  if  the  policies  had  been 
altered,  the  insurers  would  have  been  liable  to  pay  the 
loss ;  but  that,  by  reason  of  the  premises,  they  were 
not  liable,  and  had  refused  to  pay,  whereby  the  Plam*^ 
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tiffii  had  hem  depriYcd  of  the  benefit  which  tbiey  would 
bovefwied  from  the  policies,  if  altered. 

'  ilt  the  trial  of  the  cause  at  GuUdhall^  before  Tin^ 
dsiiC^-1^  jt  jqipeared  upon  the  evidence^  that  the  De* 
feDdaat  had  been  employed  as  a  policy  broker  by 
BidtBr4sou  the  bankrupt,  before  his  bankruptcy,  and  in 
tbait  ehar«:ter  had  caused  to  be  ^ected  five  di£ferait 
pmcies  of  assurance  on  goods  of  the  bankrupt  od 
board  the  Sprigkify,  in  which  the  voyage  was  described 
^*  at  a&d  from  London  to  &.  TAoma^Sf  with  leave  t» 
can  9SC  Madeira  and  Teneriffi''  On  the  16th  of  A^ 
inMffy  1881  the  bankrupt  received  a  letter  fipom  hie 
aopaicargo  on  board  the  iS^pr^M^,  then  being  at  JWrnAoI 
iw  Madeira^  and  dated  the  84th  oHJanuarjfj  which  letter 
itm  battkhipt  immediately  took  to  the  Defendant,  teUtiig 
\A^  *f  that  the  voyage  was  altered,  and  that  he  left  him 
diS^Mlter  to  do  the  needful  with  it''  (a)  The  Defendant 
aHSiy^ditigly,  within  a  wedc  afterward^  caused  altei^ 
a^ns'to  be  made  by  the  several  underwriters  on  their 
r6speelive  policies,  by  adding  leave  from  the  under* 
vMtcN  diat  the  Sprightly  might  proceed  to  Si,  ISits 
mnA  B&tbaioes  for  all  purposes.  There  were  some 
slight  ^rarisf ions  in  the  terms  of  the  alterations  in  the 
iBffei'eiH'  policies,  not  material  to  the  present  enquiry. 
^Vhb  Vtesse)  was  lost  at  the  Grand  Canary  Island^  to 
whidi  she  had  afterwards  sailed;  and  actions  having 
btk^bfoughl,  which  turned  out  unsuccessful,  by  reason 
<^ 'the^  Wyage  on  which  the  ship  was  lost  not  being 


iefg»^ 
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\^a)  *t)sLe  letter  was  as  fol- 
]0iiVf^:^«>  I  kit^  now  nesriy 
cff^fle^  aii4  exptPt  to  aaU  to. 
niorrow^  or  next  day  at  furthest^ 
(if  The  ta^riej^  from  whence, 
asfiiiiiji  tjiteiir  more  winct  here 
ttu^a^  I^^lt  ^rst  c^ateroplatedy  it  is 
my  intenlion»  for  your  govem- 
nikitt*to*Aki  one  or  more  of  the 

hadoesf  St.  Kitti^  and  Su  Thomas  ; 
uiliit  or'  other  of  which  I  am 


told  I  cannot  fail  of  meeting  a 
market  for  the  winesi  and  sucii 
other  part  of  the  caigo  as  I  do 
not  dispose  of  in  the  CauarUs, 
I  have  not  sold  a  single  package 
of  linenSf  but  cooid  have  dia* 
posed  of  a  much  larger  quantity 
of  cottons.  With  respect  to  the 
lin^is  I  have  no  fear,  as  in 
Canafy  any  reasonable  qyantity, 
is  desirable^" 

covered 
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covered  by  the  ^terations^  the  assignees  brought  thd 
present  action  against  the  Defendant  for  the  non-pier- 
formance  of  the  duty  which  be  had  contracted  to  per- 
form las  policy  broker ;  contending  that  under  the  letter 
of  the  24th  of  Jantuiry  1831,  which  formed  bis  in<^ 
structions  for  the  alteration  of  the  policies,  it  was  the 
Defendant's  duty  to  have  included  in  such  alteration 
*^  liberty  to  proceed  to  or  touch  at  any  of  the  Caharg 
JslandsJ*  After  the  Plaintiffs  had  closed  their  case,  the 
Defendant's  counsel  called  several  policy  brokers,  and 
jputting  the  five  policies,  and  the  bills  of  lading  and 
invoices  of  the  goods,  and  also  the  letter  of  the  24th  of 
January  1831,  into  their  hands,  the  witnesses  were  then 
asked,  what  alterations  of  the  policies  ought  a  skilful 
Uisurance  broker  to  have  procured,  in  their  judgment^ 
having  these  documents  in  his  possession,  and  being 
instructed  to  do  the  needful:  to  which  question  the^ 
replied  in  substance,  that  they  thought  a  policy  broker 
would  have  done  ample  justice  to  the  instructions  by 
procuring  the  alterations  as  made. 

The  cause  went  to  the  jury,  who  found  their  verdict 
for  the  Defendant,  which 


Wilde  Serjt.  moved  to  set  aside^  on  the  ground  that 
such  evidence  ought  not  to  haVe  been  received.  Upon 
matters  of  science  it  has  been  the  practice  to  receive 
in  evidence  the  opinion  of  scientific  men;  BeckwUh 
y.  Sidebotham  {a) ;  but  the  opinion  of  professional  men 
as  to  the  construction  of  a  letter  or  the  propriety 
of  the  conduct  of  an  individual  in  professional  mat- 
ters, has  never  been  admitted.  Bamadge  v.  ByanUi^. 
In  Bickards  v.  Murdock{c\ — the  authority  on  whi<;h 
the  evidence  in  question  was  received^ -^^  an  insurance 
was  effected  in  pursuance  of  directions  contained  in  a 


ia)  1  Campb.  li'j. 
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fetter  received  ftomVew  Holland,  some  of  which  were 
not  dfisctosed  to  the  insurers,  and  it  was  held  that  uh- 
cfei'Writers  might  be  called  to  say,  whether  the  partico- 
Idrs  ndt  communicated  were  material:  but  the  materi- 
aitty  of  a  disclosure  to  be  made  to  an  underwriter  is  'a 
Question  of  fact,  upon  which  the  opinion  of  perdotis 
8kitl(Ml  fn  the  business  of  insurance  has  always  be^h 
\3eemed  admissible  evidence ;  Lindenauv.  Desboroug^(a); 
iBtrfhdn  v,  Loughman  (i),  DurreH  v.  BederUy  (c) ;  \^Viit. 
\0r^  v.  a.  11.  Merchant  insurer:  here  the  opirifbn  giieti 
related  only  to  the  construction  of  a  letter,  which'  with- 
out explanation  sufficiently  pointed  out  the  course' tb 
1)e  taken  by  the  Defendant.  In  Carter  v.  Boekm{a)^ 
'ivhere  it  was  held  that  the  opiniotis  or  fears  of  a  parfy 
Insui^g  need  not  be  disclosed.  Lord  Mhns/iM  MfS^ 
^  We  all  think  the  jury  ought  not  to  pay  the  leiVt  r^ 

fard  to  It.  It  is  mere  opinion,  which  is  not  evidence, 
t  is  opinion  after  an  event.  It  is  opinion  without  the 
icmst  fbuhdation  from  any  precedent  or  usage.  It  is  an 
opinion,  which,  if  rightly  formed,  could  only  be  drai^ti 
^m*the  isame  premises  from  which  tlie  Court  and  jury 
were  to  determine  the  cause  ^  and  therefore  it  is  imprci- 
per  and  irrelevant  in  the  mouth  of  a  witness :"  and  the 
Judgment  6(  Gibbs  C.  J-  in  DurreU  v.  Bederley  {e\  agrees 
■with  this  :  —  *'  I  am  of  opinion  that  the  evidence  of  the 
underwriters,  who  were  called  to  give  their  opinion  of 
the  materiality  of  the  rumours,  and  of  the  effect  they 
would  have  had  upon  the  premium,  is  not  admissible 
evidence.  It  is  not  a  (Question  of  science,  in  which  scien* 
xif}c  men  will  mostly  think  alike,  but  a  question  of  o^* 
liibh,  liable  to  be  governed  by  fancy,  and  in  which  this 
"rfiversfly  nf^ight  be  endless." 

A  rule  nhi  having  been  granted. 


t9»i. 


(a)  IB.^  C  5S6. 
(c)  tMu  If'  P*  C.  2S3^ 


{J)  3  Burt,  1905. 

(<)  Ho/t,  iV;  P.  C.  483, 


Jonesi 


42 


CASES  IN  TRINITY  TERM' 


^   ,1 


)%^». 


Jones  Seijt.  in  Easter  term  shewed  cause,  and  'ood- 
tended  that  what  was  the  proper  course  to  be  povsu^ 
in  the  executiou  of  orders  to  effect  an  itisuinance,  wastas 
much  a  question  upon  a  matter  of  skill,  as  the  question, 
what  was  a  material  fact  to  be  disclosed  to  an  injQivtr 
upon  efiecting  an  insurance.  He  therefi>re  rdioi  l|p0n 
Biekard»  v.  Murdochs  citing  also  Gabmf  r.  IJidjfd{a\ 
where  evidence  of  usage  was  received  to  eiqplaiif  the 
smbigaoas.  language  of  a  policy,  and  Smith  t.  7¥^iiiapi(^, 
where  upon  a  covenant  to  leave  10,000  rabbits  in  a 
Warren,  evidence  was  admitted  to  shew  that  by  the  cos- 
torn  of  the  country  1000  meant  ISOO. 


WUde  in  support  of  the  rule^  treated  Gdbay  v^.  tJUf^d 
and  Smith  v.  Wibon  as  inapplicable  to  the  questidn 
bdbfe  the  Court.  ■  ■ ; 

Cur.  adv^x/uk. 

•  •  '  n^  '^  \ 

TiHDAL  C«  J.  This  was  an  action  of  ass^nfpsk, 
brought  to  recover  a  compensation  against  the  Defetfd- 
ant,  for  the  want  of  proper  care  and  skill  in  tb^  :^eeii- 
tion  of  his  duty  as  a  policy  broker,  that  is  to  iuy^  hi 
not  having  procured  the  proper  alteratimis  td' be  made 
in  certain  policies  of  insurance,  according  to  the  inktrtk- 
tions  which  he  had  received,  by  reason  wh^^r^oj^  after- a 
total  loss,  the  underwriters  could  not  be  made  Jiesponsi- 
ble  on  the  policies  upon  the  ground  of  deviatMi^  (Af- 
ter stating  the  facts  as  anti^  p.  59.,  the  learned' <?hi^f 
Justice  proceeded,)  The  question  argued  beforctMlias 
been,  whether  such  evidence  was  admissible^  it  is  ob- 
jected on  the  part  of  the  Plaintiffi,  that  to  nHow  this 
question  to  be  put  to  the  witnesses  is,  in  efi^'ftnd'ffiik- 
stance,  to  allow  them  to  be  asked  what  is  the  fakiMitfg 
of  the  letter;  that  it  is  to  ask  them,  whether  the Imer 


^     •.\\^).i 
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toM  the  Dcfindaiit  that  the  vessel  was  going  to  the 
Ctmariesi  whereas  the  letter  ought  to  be  allowed  lo 
apeak  tor  itself;  or  if  there  were  any  doubt  upon  the 
meaning,  it  ought  to  be  determined  by  the  Court  and 
jury,  and  not  by  the  evidence  of  insurance  brokers  or 
mou  dther  witnesses. 
.  Il  may  be  admitted,  that  if  such  were  the  real  natnre 
of  die  question,  the  evidence  offered  would  have  been 
inadmissible.  But  we  think,  upon  reference  to  the  issue 
between  the  parties,  it  was  different.  The  action  is 
brought  fiir  the  want  of  reascMoable  and  proper  care, ,  skiU, 
and  judgment  shewn  by  the  Defendant  under  certain  cir- 
cumstances in  the  exercise  of  his  employment  as  a  policy 
broker*  The  point,  therefore^  to  be  determined  is^  not 
wkether  the  Defendant  arrived  at  a  correct  coodusigm 
upon  reading  the  letter,  but  whether,  upon  the  occauon 
in  question,  he  did  or  did  not  exercise  a  reasonable  and 
proper  care,  skill  and  judgment  This  is  a  question  of 
Actf  the  decision  of  which  appears  to  us  to  rest  upon 
this  further  enquiry,  viz.  whether  other  persons  exef- 
cifiiBg  the  same  profession  or  calling,  and  being  men  of 
^experience  and  skill  therein,  would  or  would  not  have 
come  to  the  same  conclusion  as  the  Defendant.  For 
the  Defeadaot  did  not  contract  that  he  would  bring  to 
the  perfixmance  of  his  duty,  on  thb  occasion,  an  extm- 
oidtnaiy  degree  of  skill,  but  only  a  reasonable  and  ordi- 
nary proportion  of  it;  and  it  appears  to  us,  that  it  is 
not  only  an  unobjectionable  mode,  but  the  most  satis- 
ftclory  aiode  of  determining  tliis  question,  to  shew  by 
evideoDe  whether  a  majority  of  skilful  and  experieneod 
;iMN)karB  would  have  come  to  the  same  conclusion  as  the 
J)eftndant».  If  nine  brokers  oi  experience  out  of  ten 
wonU  have  done  the  same  as  the  Defendant  under  the 
laavie.ieirGumatancesy  or  even  if  as  many  out  of  a  given 
number  would  have  been  of  his  opinion  as  against  it,  he 
who  mkly  stipulates  to  bring  a  reasonable  degree  of  skill 
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to  the  performance  of  his  duty,  would  be  entitled  to  ft 
Terdict  in  his  favour.  And  there  is  no  hardship  upon 
the  Plaintifls  by  this  course  of  proceeding,  for  they  might 
hove  called  members  of  the  same  profession  or  trade  to 
give  opposite  evidence,  if  the  facts  would  have  warranted 
it;  and  the  jury  would  then  have  decided  upon  such 
conflicting  testimony,  according  to  the  lelative  skill  or 
experience  of  the  witnesses  on  either  side,  or  according 
to  the  strength  of  the  reasons  which  were  advanced  by 
the  witnesses  in  support  of  their  respective  opinions.  If 
this  is  the  point  to  be  decided,  as  we  all  think  it  is,  neither 
the  Judge  nor  the  jury  can,  upon  reading  the  letter, 
arrive  at  any  conclusion  upon  the  question.  If  the  letter, 
I,  had  contained  an  express  or  explicit  order  to 
leave  to  touch  at  the  Canaries^  there  would  have 
been  no  question  at  all :  evidence  as  to  the  conduct  of 
other  men,  on  reading  such  a  letter,  would  never  have 
been  received,  because  perfectly  useless  if  received.  But 
it  is  not  a  simple  abstract  question,  as  is  supposed  by  the 
Plainti£fs,  what  the  words  of  the  letter  mean  r  k  is 
what  others  conversant  with  the  business,  of  a  policy 
broker  would  have  understood  it  to  mean,  and  bow  they 
would  have  acted  upon  it  under  the  same  circumstances. 
The  time  of  year  at  which  the  voyage  is  performed ; 
the  nature  of  the  cargo  on  board ;  the  objects  of  the 
voyage,  as  disclosed  in  the  letter;  above  all,  the  circum- 
stance that  the  original  voyage  described  in  the  policy 
itself  comprehended  Teneriffe^  the  greatest  and  most 
important  of  the'  Canary  Islands^  would  all  operate  in 
the  minds  of  experienced  men  in  determining  whether  il 
was  intended  the  alteration  should  include  a  liberty  to 
touch  and  stay  at  the  Canaries  in  general.  And  this 
conclusion,  it  appears  to  us,  neither  Judge  nor  jury  could 
arrive  at  from  the  simple  perusal  of  the  letter,  unassisted 
by  evidence ;  because  they  would  not  have  the  experience 
upon  which  a  judgment  could  be  formed.    The  decision 
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in  this  case  appears  to  be  consistent  with  the  principle 
laid  down  by  Mr*  Justice  Holroyd  in  Berthan  t.  Loughr- 
9ian{a\  that  a  witness  conversant  in  the  sufajecl  of  io^ 
surance  might  give  bis  opinion,  as  a  matter . of  judgmeot^* 
whether  particular  facts,  if  disclosed,  would  make  t^ 
difference  as  to  the  amount  of  the  premium,  a  principle 
which  has  been  confirmed  by  the  later  case  of  Ricbards 
T.  Murdoch  (b) :  and  it  is  difficult  to  reconcile  the  opinion^ 
given  by  Lord  Justice  GiAbs  in  the  case  o(  DurrM  v/ 
JBederlejf  (c),  with  the  judgment  of  the  Court  of  King's 
Bench  in  the  case  last  above  referred  to*  I 

We  think,  therefore,  both  on  principle  and  on  tb6 
authority  of  the  decided  cases,  the  evidence  was  properly- 
admitted. 

Rule  discharged.t 

(tf)  %  Start.  N.  P.  2si^  (c)  Holt,  N.  P.  C.  2Zs.      . 

(B)  lo  B.  er  c.  5»7.  ' 


TwYNiNG,  Denf)andant;  Lowndes,  Tenant.  June  6. 

T  N  this  case  the  Tenant  having  signed  judgment  of  non  Demandant  io 
pros,  in  a  writ  of  riaht,  the  Demandant  moved  to  set!  *  ^"'  ®.  "^} 

\  .  having  signed 

the  judgment  aside  for  irr^ularity.  judgment  of 

It  appeared  that  the  process  by  which  the  Tenant  was  nonpros. 
summoned,  was  returnable  on  the  8th  ot  January  last,  ^^^  distant 
on  which  day  the  Tenant  entered  an  essoign  at   the  d^y  for  ad- 
office  of  the  clerk  of  the  essoigns,  and  on  the  same  day«  J^^^P'**^    ^ 
obtained  a  rule,  that  "  unless  the  Demandant  adjourn»  by  law  he  was 
the  essoign  to  the  12th  day  of  April  in  Easter  term  nex^  ^V^'^*^  *? 
^^  judgment  of  non  pros,  be  entered ;"  and  no  adjourn«-y.„,Q„t  ^2,  ^^ 
ment  having  been  made  by  the  Demandant,  the  Tenant,  aside  as  irre- 
on  the  14th  oi  January ^  caused  judgment  of  nonpros,  to  ^    ' 
be  signed. 

Vol.  X.  F  Taddy 
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7W(^  Serjt.,  in  Easter  term,  obuined  a  rule  nisi  to 
set  aside  tliis  judgment,  against  which  rule  Hllde  Serjt. 
shewed  cause.  The  arguments  appear  fully  in  the  judg* 
meat  of  the  Court* 

Cur.  ado.  vuU. 


TiNDAL  C.  J.,  after  stating  the  facts  td  supri^  pro*^ 
ceeded,  —  Upon  this  state  of  facts,  the  question  is^ 
whether  such  judgment  is  regular  or  not?  That  it  is 
incumbent  on  the  Plaintiff  to  adjourn  the  essoign  where 
the  Defendant  has  cast  one  regularly,  and  that  he  is 
liable  to  be  non  passed  if  he  neglects  to  adjourn  it» 
appears  from  the  more  ancient  authorities,  and  is 
assumed  to  be  the  course  of  practice  in  the  more 
recent  cases  of  Btirghill  v.  Archbishop  of  York  and 
Others  (a),  Barclay  v.  Earle  {b\  and  Booke  v.  The  Eafi 
of  Jjcicester  (c).  Such  non  pros.^  however,  being  a  non 
pros,  before  appearance,  is  no  bar  to  another  action^ 
Carthew's  Bep.  173.  The  whole  effect,  therefore,  of 
t^e  non  pros.j  if  allowed  to  standi  would  be  no  more 
than  to  put  the  Demandant  to  the  useless  expense  of 
suing  out  a  second  writ  of  right ;  unless,  indeed,  the 
sixty  years  expire  before  the  non  pros,  is  set  aside;  in 
which  latter  case,  the  want  of  adjournment  of  the  essoign 
by  the  Demandant,  if  a  sufficient  ground  for  sustaining 
the  judgment,  would  have  the  effect  of  barring  the  De* 
mandant's  claim  altogether.  Under  such  circumstances, 
it  is  the  duty  of  the  Court  to  arrive  at  complete  certain^ 
that  the  Tenant  has  been  right  according  to  the  very 
letter  of  the  ancient  practice,  before  consequences  so 
injurious  to  the  Demandant  can  be  allowed  to  follow 
from  so  trifling  an  omission.  For  at  the  present  time  of 
day,  when  much  of  the  doctrine  of  essoigns,  which  was 


(a)  z  Ld.  Raynu  79. 


Str,  1194. 


(r)   %  T.R.i(^ 


formerly 


IN  THE  Third  Year  of  WILLIAM  IV.  «7 

formerly  so  familiar  to  the  practiser,  has,  by  long  disase,  ^^^^Li 
become  only  the  subject  of  study  and  research,  it  would  xwYNm<i 
indeed  be  matter  of  deep  regret,  if  the  rights  of  claim-  Demandint^ 
ants  should  be  delayed,  much  more  that  they  should  be  ^^^^^ 
completely  extinguished  by  any  mistaken  application  of 
rules  of  practice  now  so  obscure.  And  upon  the  facts 
of  the  present  case,  as  they  appear  on  the  affidavits,  we 
cannot  satisfy  ourselves  that  the  Tenant  has  pursued  the 
course  of  practice  that  is  strictly  regular.  The  Tenant, 
upon  the  present  occasion,  has,  by  his  rule,  fixed  upon 
the  day  to  which  he  contends  the  essoign  ought,  by  law, 
Co  be  adjourned  by  the  Demandant,  namely,  the  12th  of 
April  in  Easter  term.  It  is,  at  least,  a  matter  of  doubt 
whether  the  Tenant  has  the  right  to  fix  any  day  to  which  " 
the  Demandant  should  adjourn  the  essoign.  In  many 
of  the  ancient  essoign  rolls,  which  are  to  be  found  in  the 
treasury  of  this  court,  the  Tenant  or  Defendant  casts 
his  essoign  generally,  and  there  is  an  entry  at  the  foot  of 
the  roll  of  a  day  given  by  the  clerk  of  the  essoigns, 
which  would  appear  to  be  the  general  day  given  for  all 
the  essoigns  upon  that  roll.  But,  at  all  events,  if  the 
Tenant  rules  the  Demandant  to  adjourn  the  essoign  to  a 
given  day,  he  must,  by  analogy  to  all  the  rules  of  prac- 
tice, be  careful  that,  he  is  right  in  the  day.  In  the 
present  case  it  appears  that  he  has  called  upon  the 
Demandant  to  adjourn  the  essoign  to  a  more  distant 
day  than  the  Demandant  himself  was  compellable  to 
do;  that  is,  the  Tenant  gives  himself  a  longer  delay 
than  he  could  require  by  law.  The  rule  laid  down  as 
the  practice  in  the  Common  Pleas  in  Booths  Real 
Acttonsy  p.  18.  is,  that  when  the  Tenant  essoigns  in  real 
actions,  the  Demandant  shall  adjourn  the  essoign  for 
fifteen  days  at  least;  and  refers  to  statute  16  Car.  c.  6., 
which  gives  the  days  in  bank  for  mesne  process.  So 
that  the  Demandant  would  have  satisfied  all  that  the  law 
required  of  him,  if  he  had  adjourned  the  essoign  from 
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the  8th  of  January  to  the  23d.     But  still  further,  as  the 
legislature  has,  by  the  24  6.  2.  c.  48.  5.  3.,  fixed  the 
utmost  period  to  which  such  day  should  extend,  if  the 
day  given  by  the  rule  is  a  more  distant  day  than  the 
statute  allows,  the  rule  itself  must  be  a  nullity,  and  the 
non  pros,  which  is  founded  upon  such  rule  cannot  be 
supported.     Now  that  statute,  by  section  3.,  enacts,  that 
where  the  writ,  in  any  real  action,  is  returnable  in  the 
octave  of  St.  Hilary^  that  is,  the  first  return  of  Hilary 
term,  day  sfiall  be  given  to  eight  days  of  the  purification, 
that  is,  the  last  return  of  the  term.     And  although,  by 
the   11  G.  4.  and  1  W.  4.  c.  70.  5.  6.,    Hilary  term   is 
directed  to  begin  on  the  11th  and  end  on  the  31st  day 
of  January^  and,  by  the  1   W.  4.  c.  3.  5.  2.,  writs  are 
directed  to  be  made  returnable  as  therein  mentioned, 
and  not  with  reference  to  the  ancient  return  days ;  yet 
as  there  is  nothing  to  repeal  the  statute  24  G.  2.  above 
referred  to,  and  certainly  there  was  no  intention  by  the 
late  acts  to  favour  dilatory  proceedings,  the  times  for 
proceeding  in  essoigns,  which  were  before  governed  by 
that  statute,  must  still  be  measured  by  reference  to  the 
former  return  days.     As,  therefore,  when  the  summons 
on  the  writ  of  right  was  returnable  on  the  octave  of 
S/.  Hilary^  the  essoign  of  the  Tenant    would  not  fall 
later  than  the  last  return  of  Hilary  term ;  so  now,  when 
the  writ  is  returnable  on  the  8th  oi  January,  the  Tenant 
cannot   claim    a    more   distant    day    than  that   which 
would  have  been  the  last  return  of  the  term,  that  is,  the 
third  day  before  the  end  of  that  term.     There    were 
formerly  four  returns  between  the  return  day  of  the  writ, 
and    the  day  to   which    the   essoign   was   given;    and 
although  the  return  days  are  abolished,  yet  as  the  statute 
did  not  affect  to  touch  real  actions,  or  their  incidents, 
the  time  of  the  essoign  must  still  be  calculated   with 
reference  to  what  would  have  been  the  last  return  day 
oi Hilary  term :  but  the  Tenant's  essoign  in  this  case  is 
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cast,  as  appears  by  his  rule,  until  the  12th  day  of  Aprils        18^3. 
tliat  is,  until  what  would  have  been    the   fifth    return     xwynino 
instead  of  the  fourth.     We  therefore  think  the  Tenant    Demandant  i 
has  in  this  case,  by  taking  out  a  rule  postponing  the  day     I'*'^^''*'^** 
of  his  appearance  to  a  longer  period  than  the  law  allows, 
misled  the  Deipandant,  and  cannot  now  sign  judgment 
of  nonpros,  against  him. 

There  is  another  ground  upon  which  the  Plaintiff 
contends  the  proceedings  of  the  Defendant  ought  to  be 
set  aside,  viz.,  that  the  Demandant  has  not  complied 
with  the  direction  given  in  BootVs  Real  Actions^  p.  92,, 
where  it  is  laid  down  that  the  Demandant  must  adjourn 
the  essoign,  otherwise  he  may  be  nonsuited,  "  if  the 
tenant  enter  a  ne  recipiatur  with  the  clerk  of  the  es- 
soigns."  ^ut  as  no  authority  is  cited  for  this,  we  prefer 
resting  our  opinion  upon  the  former  objection  to  the 
proceedings  on  the  part  of  the  tenant,  namely,  that  he 
has  by  his  rule  given  a  longer  and  more  distant  day  for 
the  adjourning  his  essoign,  than  by  law  he  was  allowed 
to  do.  We,  therefore,  think  the  judgment  of  non  pros. 
should  be  set  aside. 

Rule  absolute* 


Brown,  Clerk  to  the  Comnnissioners  of  Hanley,       Junt  7. 

r.  Lord  Granville. 

''PHE  declaration,   after   setting  out  part  of  an   act  A  watching 

passed  in  the  6th  year  of  G.  4.,  entitled  «  An  Act  ^"^  "^?*'*"*^ . 

for  Watching  and  Lighting  the  Townships  and  Vills  of  ^  ^atc  on  all 

Hanley  and  Skellon.  in  the  Parish  of  Stoke-upon-Trenty  buildings: 

Held,  that 
sheds  which  protected  engines  for  the  convenient  working  of  a  mine,  were  withtll 
the  act. 

F  3  in 
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I88S.  ^  in  the  County  of  l^afford"  by  which  five  commissionew 
were  empowered  to  rate  the  inhabitants,  alleged,  that 
by  another  act  of  parliament  passed  in  the  ninth  year  of 
the  reign  of  His  said  late  Majesty  George  the  Fourth, 
it  was  enacted,  "  That  for  raising  money  to  pay  the 
expences  of  obtaining  and  passing  that  act,  and  carrying 
the  same  and  the  said  act  of  6  G.  4.  into  execution,  it 
should  be  lawful  for  the  said  commissioners,  and  they 
were  thereby  authorized  and  empowered  from  time  to 
time,  when  and  so  often  as  they  should  think  it  neces- 
sary, to  make,  or  cliarge,  or  levy,  or  cause  to  be  made, 
or  charged,  or  levied,  a  just  and  equitable  pound  rate  or 
assessment,  under  tlie  name  and  by  the  description  of 
^  The  public  Watching  and  Lighting  Rate,'  upon  all  and 
every  the  persons  and  person  who,  for  the  time  being, 
should  inhabit,  use,  or  occupy  any  houses,  shops,  ware- 
houses,  manufactories,  mills,  lime  kilns,  brick  kilns,  slip 
houses,  stables,  coach  houses,  barns,  sheds,  cellars, 
▼anlts,  counting  houses,  offices,  or  other  buildings  or 
ienemefUSf  or  any  yards,  gardens,  orchards,  or  wharfs 
within  the  said  townships  or  vills,  and  all  such  rates  and 
assessments,  should,  from  time  to  time,  be  made  prospec- 
tively, and  not  retrospectively,  upon  and  according  to  a 
valuation  or  valuations  of  all  and  every  the  buildings 
and  lands  within  the  said  townships  or  vills :  Provided 
that  a  deduction  or  allowance  in  the  proportion  of 
25  per  cent,  per  annum  should  be  made  or  allowed  in 
every  such  rate  or  assessment,  for,  upon,  or  on  account 
of  every  house,  shop,  warehouse,  manufactory,  mill, 
lime  kiln,  brick  kiln,  slip  house,  stable,  coach  house, 
barn,  shed,  cellar,  vault,  counting  house,  office,  or 
other  building  or  tenement,  or  any  yard,  garden,  or-- 
chard,  or  wharf  within  the  said  township  or  vills,  which 
should  not  be  situated  from  the  nearest  point,  and 
measuring  in  the  nearest  direction,  within  300  yards  of 
any  public  light  or  lamp,  to  be  placed  up  or  erected 

under 
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under  or  by  virtue  of  that  act,  and  of  the  said  act  of  the  188S. 
6  G.  4^,  or  the  powers  therein  respectively  contained :" 
That  the  Defendant,  long  before  and  at  the  time  of  tlie 
making  of  the  said  rate  or  assessment  thereinafter  men^ 
tioned,  used  three  several  buildings  or  engine-housei^ 
situated  in  the  said  township  or  vill  of  SkeUon^  in  the 
county  aforesaid :  That  before  and  at  the  time  of  the 
making  of  the  said  rate  or  assessment,  there  were  in  and 
affixed  to  one  of  the  buildings  or  engine  houses  certain 
parts  of  a  certain  pumping  engine  of  the  Defendant^  and 
before  and  at  the  time  of  the  making  of  the  said  rate  or 
assessment,  the  annual  value  of  that  building  or  engine 
house,  exclusive  of  the  annual  value  of  the  said  parts  of 
the  said  pumping  engine,  was  15/.  per  annum,  but  the 
annual  value  thereof,  inclusive  of  the  annual  value  of  the 
said  parts  of  the  pumping  engine,  was  90/.  per  annum :  (A 
aimilar  statement  of  value  foUoweil  with  respect  to  the  two 
other  buildings,  which  were  alleged  to  contain  winding  en- 
gines:} That  the  respective  engines  so  affixed  to  the 
said  buildings  or  engine  houses  before  and  at  the  time  of 
the  making  of  the  rate  or  assessment  thereinafter  men- 
tioned, were  used  by  the  Defendant  exclusively  for  the 
purpose  of  a  colliery  or  coal  mine  of  the  Defendanti 
situate  within  the  vill  last  aforesaid  in  the  county  afore« 
said,  and  for  the  convenient  and  profitable  working 
thereof;  that  is  to  say,  the  said  winding  engines  for 
raising  coals  out  of  the  said  colliery  to  the  surface  of 
the  earth,  the  said  pumping  engine  for  getting  out  the 
water  from  time  to  time  collected  in  the  said  colliery : 
that  the  said  respective  buildings  or  engine  houses 
were  erected,  and  always  had  been  used  by  the  De^ 
feodant  exclusively  for  the  more  convenient  working 
of  the  said  respective  engines  as  aforesaid :  that  whilst 
the  Defendant  so  used  the  said  respective  buildings  or 
engine  houses,  and  the  said  respective  engines  affixed 
thereto  as  aforesaid,  to  wit,  on,  &c.  at,  &c.,  five  of  the 

F  4  commis- 
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•1S95.  commissioners  qualified  and  acting  under  the  provisions 
of  the  said  act,  did  then  and  there  make  and  charge  a 
jut»t  and  equitable  pound  rate  or  assessment  for  raising 
Jmd  money  for  carrying  the  said  acts  into  execution,  under 
the  name  and  by  the  description  of  "  The  public  Watch- 
ing and  Lighting  Rate,"  upon  all  persons  who  inhabited, 
used,  and  occupied  any  houses,  buildings,  &c.,  within 
the  said  townships  or  vills ;  and  the  said  five  commis- 
sioners thereinbefore  named  rated  and  assessed  the  De- 
fendant, by  the  said  rate  and  assessment  in  respect  of 
the  Said  respective  buildings  or  engine  houses,  and  the 
said  respective  engines  affixed  thereto,  at  the  sum  of 
]  1/.  10^.  in  respect  of  the  said  respective  annual  values 
of  90/.  &c. :  that  the  collector  demanded  payment,  but 
tbEt  the  Defendant  refused. 
'  Demurrer  and  joinder. 

Coleridge  Seijt.  in  support  of  the  demurrer.  This  de-* 
claration  discloses  no  property  of  the  Defendant  liable 
to  be  rated  within  the  scope  of  the  act  set  out  It  is 
established  by  Rex  v.  Bilston  {a\  that  where  the  princi* 
pal  subject  matter  on  which  a  rate  is  imposed  is  not 
liable  to  be  rated,  neither  is  any  thing  merely  accessory 
to  that  subject  matter.  The  principal  object  in  respect 
of  which  this  rate  has  been  imposed  upon  the  Defend- 
ant, appears  to  be  engines  for  the  working  of  mines : 
but  such  engines  are  not  specified  in  the  statute  as  the 
objects  of  a  rate ;  the  houses  or  sheds,  by  which  the 
engines  are  covered,  are  mere  accessories  for  the  pre- 
servation of  tlie  engines,  and,  as  such  accessories,  not 
rateable,  because  the  principal  is  not  rateable.  And 
this  agrees  with  the  converse,  that  where  the  principal 
is  rateable,  the  accessory  is  rateable  also.  As  in  Rex  r* 
Lord  Granville  {b)i  where  the  question  turned  on  the 

(a)  s  B.  iaC.%$T  (k)  9B.&a  iS8. 

statute 
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statute  of  EUxabelh^  by  which  coal  mines  are  rateable^' 

and  it  was  hekl  that  engines,  as  accessory  to  the  mines, 

were  rateable  also.     It  is  true  the  statute  now  under 

discussion  contains  the  general  word,  buildings ;  but  with 

reference  to  the  preamble,  anti  the  other  words  with   ^^^^^^'^^ 

which  it  is  accompanied,  buildings  cannot  be  held  to 

apply  to  the  mere  covering  of  an  engine. 

Peaie  Serjt.  canirdf  was  stopped  by  the  Court 

TiNDAL  C.  J.  I  think  this  case  may  be  determined 
on  the  precise  words  of  the  act,  without  interfering  with 
the  principles  on  which  the  cases  referred  to  have  been 
decided.  The  act  is  very  different  from  the  act  o(  Eli* 
zabetkf  and  the  principle  laid  down  in  Bex  v.  Bikiofi  ig 
not  applicable  here.  The  words  of  this  act  are,  that  the 
commissioners  are  authorized  to  make  **a  just  and 
equitable  pound  rate,  upon  all  and  every  the  persons 
and  person  who  for  the  time  being  shall  inhabit,  us^ 
or  occupy,  any  houses,  shops,  warehouses,  manufao 
Ume$^  miUs)  lime  kilns,  brick  kilns,  slip  houses,  staUeSf 
coach  houses,  barns,  sheds,  cellars,  vaults,  counting 
houses,  offices,  or  other  buildings  or  tenements."  Thus 
enumerating  and  endeavouring  to  specify  every  possible 
subject  of  occupation  as  an  object  of  the  rate.  Here 
the  declaration  alleges  the  rate  to  have  been  imposed^ 
in  respect  of  three  several  buildings  or  engine  houses 
with  engines  affixed  to  them,  the  value  of  one  of  which 
buildings  exclusive  of  the  engine  was  15/.,  and  inclusive 
of  the  engine  90/.  per  annum  ;  the  others  were  in  simi- 
lar proportions,  and  the  engines  were  used  for  the  ovn* 
venient  working  of  a  coal  mine.  It  appears  to  me  that 
the  intention  of  the  statute  is  clear,  and  that  the  lan- 
guage is  sufficient  to  authorize  the  rate  in  question. 
The  word  shed  perhaps  might  be  sufficient  to  authorize 
the  rate^  as  constituting  a  covering  to  something  within 

the 


74p 


CASES  IN  TRINITY  TERM 


1888. 


the  township,  but  if  not,  the  words  other  buildings  con- 
stitute nomen  getieralissimum,  which  will  include  the 
structure  in  question.  The  rate,  therefore,  having  been 
imposed  on  a  building  within  the  township,  it  is  unne- 
cessary to  recur  to  the  subject  matter  in  respect  of 
which  the  building  was  erected.  In  the  case  on  the 
statute  of  Eiizabethy  the  subject  matter  which  was  essen-> 
tial  to  constitute  a  right  to  impose  the  rate  did  no^ 
exist.  Here  the  rate  is  imposed  on  a  building  which 
is  within  the  intention  and  words  of  the  act. 


Park  J.  I  am  of  the  same  opinion.  The  words  of 
the  statute  of  Elizabeth  are  different  from  those  in  this 
act,  which  are  the  most  general  imaginable.  If  the 
structure  in  question  is  to  be  deemed  either  a  shed, 
building,  or  tenement,  it  is  not  a  mere  adjunct  of  ma* 
chinery,  but  a  substantial  subject  of  the  rate  imposed  by 
the  act.  Rex  v.  Hogg  {a\  and  the  case  therein  cited,  is 
quite  decisive  to  shew  what  the  structure  is ;  and  all  that 
fell  from  Mr.  Justice  Bayley  in  Rex  v.  Bilstouy  confirms 
the  ground  on  which  we  now  decide.  ^*  The  carding 
engine  (in  Rex  v.  Hogg)  and  weighing  machine  wei*e 
each  considered  as  part  and  parcel  of  a  buildings  and 
rated  as  such."  But  the  tide  of  this  act  shews  what 
was  intended ;  a  general  advantage  and  security  to  all 
the  property  in  the  township ;  there  can  be  no  reason 
why  a  person  who  derives  a  beneficial  interest  from  a 
building  or  shed  should  not  be  rated  within  the  meaning 
of  this  act.  The  learned  counsel  contends  that  this  is 
not  a  building,  because  it  is  accessory  to  an  engine;  but 
if  not  a  building,  what  is  it  ? 

Gasblee  J.  The  engines  are  described  as  in  and 
affixed  to  the  building.     Therefore,  unless  we  can  say 


(a)   I  T.  R.  7ai. 


that 
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that  the  carding  engine  in  Rex  v.  Hogg  was  not  in  a 
building,  the  Defendant  cannot  escape  the  rate  in 
question. 

BosANQUET  J.  I  think  the  building  and  engine  are 
rateable.  The  question  must  be  decided  on  the  letter 
and  intention  of  the  act  set  out  in  the  declaration.  The 
preamble  speaks  of  the  convenience  of  the  inhabitants 
at  large,  and  though  mines  are  not  lighted  under  the 
act,  all  property  in  the  neighbourhood  derives  benefit 
from  lighting  and  watching,  and  all  is  to  be  rated  ac- 
cording to  its  distance  from  the  last  lamp-post.  Under 
die  words  *^  other  buildings^*'  must  be  included  all  build- 
ings ejusdem  generis  with  those  specified  in  the  act,  and 
engines  affixed  must  be  considered  part  of  the  building 
rated. 

Judgment  for  the  Plaintiff. 


18SS. 


Tenny  on  demise  of  Whinnett  and  Others  v.      June  8. 

John  and  Robert  Jones. 

^HIS  was  an  action  of  ejectment,  brought  to  recover  Tenant  in 

eight  acres  of  land  in  the  parish  of  Chalgrave^  in  the  tail  conveyed 
^  _    -^     _  by  feoffment 

county  of  Bedford.  in  1779 ;  but 

In  the  year  1717,  Robert  Hawkins^  being  seised  in  fee  the  feoffee 
of  the  premises  in  question,  conveyed  them  to  trustees,  to  ^  .  .    tenant 
the  use  of  himself  for  life,  remainder  to  his  then  intended  in  tail  and 
wife  Sarah  for  life,  remainder  to  the  use  of  the  heirs  of  ^^^  claiming 
the  body  of  the  said  Robert  Hawkins  on  the  body  of  regained  in 
the  said  Sarah  lawfully  begotten  or  to  be  begotten,  and  possession  till 
for  de&ult  of  such  issue,  to  the  use  of  the  right  heirs  of  ^^^  al8o?n 
the  said  Robert  Hawkins  in  fee.  possession  of 

The  marriage  took  effect;  Robert  Hawkins  died,  in  ^}^^J^^  ©f 

°  feonment  and 

tuffered  a  recovery:  Held,  that  a  reconveyance  firom  the  feoffee  might  be  piesumed. 

or 
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Tekny 
Jones. 


or  about  the  year  1729,  intestate  as  to  the  premises  ill 
question,  leaving  JosiaA  his  eldest  son,  and  his  wife 
Sarah  him  surviving :  she  died  in  or  about  the  year  1 764. 
There  were  issue  of  the  marriage  Josiah  and  Robert* 

Josiah  being  seised  in  fee  tail  in  possession  of  the 
premises,  and  being  also  seised  of  the  immediate  re*- 
version  in  fee  of  the  same  as  aforesaid,  bv  indenture  of 
feoffment  of  the  18th  of  Novembery  1779,  infeoffed  his 
brother  Robert  of  the  same  in  fee. 

Josiah  Hawkins  died  in  or  about  the  year  1780  in« 
testate,  leaving  issue  Robert  hereinafter  mentioned,  his 
only  son  and  heir  at  law,  and  Elizabeth  a  daughter, 
married  to  John  Jonesy  one  of  the  Defendants,  which 
John  Jones  had  issue,  by  the  said  Elizabeth  Jones^ 
Robert  Jonesy  the  other  Defendant. 

Robert  Hawkins^  son  of  Josiah^  was  proved  to  have 
occupied  the  premises  in  question  for  forty  years,  until 
he  let  them  to  Whinnetty  one  of  the  lessors  of  the  Plain- 
tiff, who  held  them  about  six  years. 

By  indentures  of  lease  and  release  of  the  5th  and  6th 
of  Mayy  1789,  the  last  mentioned  Robert  HawkinSj 
therein  described  as  only  son  and  heir  of  Josiah  Haith 
kinsy  the  eldest  son  and  heir  of  the  first  mentioned  Robert 
Hawkinsy  begotten  upon  the  body  of  the  said  Sarahy  for 
barring,  and  destroying  all  estates  tail,  and  all  reversions 
and  remainders  thereupon,  of  and  in  the  premises, 
(which  were  therein  stated  to  be  then  in  the  occupation 
of  the  said  Robert  HawkinSy  son  of  Josiah,)  conveyed  the 
same  to  Henry  Toten  and  his  heirs,  as  tenants  to  the 
pracipey  in  order  that  a  common  recovery  might  be  there- 
of had,  which  it  was  thereby  declared  should  enure  to  the 
use  of  the  said  Robert  in  fee ;  and  a  recovery  was  accord- 
ingly suffered  of  the  premises,  of  Easter  term y  29  G.  S. 

The  last  mentioned  Robert  Hawkins  died  in  1826. 
By  his  will,  duly  executed  to  pass  freehold  proper- 
ty, dated  June  3,   1826,   he  devised   the   premises    to 

Thomas 
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Thomas  Uhinnelt  and    William  Osborne^ihe^  lessors  of       ]8$3. 
the  Plaintiff. 

JRobert  Hawkins^  the  feoffee,  brother  of  Josiah^  by 
his  will  of  the  year  1788,  duly  executed  and  attested 
for  passing  real  estates,  after  devi«>ing  a  certain  dwell- 
iog-house  therein  described,  to  his  wife  Susannah 
HawkinSf  in  fee,  and  after  disposition  of  his  personal 
estate,  gave  and  devised  all  his  freehold  and  copyhold 
estates  whatsoever  and  wheresoever  to  his  wife  Susanrmh 
Hawkins  in  fee:  he  died  in  1788,  without  revoking  or 
altering  his  said  will.  Susannah  survived  her  husband, 
and  died  in  the  year  1807.  There  was  no  proof  of 
any  ejectment  brought  or  claim  made  by  her  to  or  for 
the  premises  in  question. 

Elizabetky  the  wife  of  the  Defendant  John  Jones,  and 
mother  of  Robert  Jones^  the  other  Defendant,  in  the 
month  of  June  1829,  entered,  with  the  two  Defendants, 
into  the  premises  in  question,  and  remained  and  still  con- 
tinued in  possession  of  the  same.  An  action  of  trespass  was 
brought  in  7W??/(y  term,  1829,  in  which  the  lessors  of  the 
Plaintiff  were  Plaintiffs,  and  the  present  Defendants  were 
Defendants.  In  that  action  the  present  Defendants  suf- 
fered judgment  to  go  by  default,  and  a  writ  of  enquiry 
was  thereupon  executed  and  damages  recovered.  The 
deed  offeoffment  of  1779  and  all  the  title  deeds  came  from 
the  possession  of  the  lessors  of  the  Plaintiff,  and  were 
produced  by  them  at  the  trial  on  notice  given  by  the 
Defendants. 

At  the  trial  before  Vaughan  B.,  Bedford  Spring  as- 
sizes 1830,  the  learned  judge  directed  the  jury  to  find  a 
verdict  for  the  Plaintiff,  considering  himself  warranted 
in  directing  them  to  presume  a  reconveyance  from  the 
feoffee  to  the  feoffor,  but  subject  to  a  special  case,  in 
which  the  question,  whether  the  jury  ought  to  presume 
such  reconveyance,  and  also  all  other  questions  affecting 
tlie  right  of  the  lessors  of  the  Plaintiff  to  recover,  were 
to  be  deteilnined  by  the  Court. 

The 
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The  question  for  the  opinion  of  the  Court  wos,  whether 
the  lessors  of  the  Plaintiff  were  entitled  to  recover. 

Wilde  Seijt  for  the  Plaintiff.  The  Defendants'  daim 
under  the  deed  of  feoffment  of  1779  is  too  late  after  a 
possession  by  the  Plaintiff,  and  those  from  whom  he 
derives  title,  from  1780  to  1826  :  Doe  v.  Cooke  {a). 

But  Robert  Hawkins,  the  feoffor,  having  the  imme^ 
diate  reversion  dependent  upon  the  estate  tail,  his  feoff* 
ment  did  not  effect  a  discontinuance.  Lit.  s.  625,  626m 
1  Roll.  Abr.  633. 1.  45.  Co.  Lit.  385.  a.  Baker  v.  Hack^ 
ing  (b)y  Walsingham's  Case  (c),  Com.  Dig.  Diseontimttmegf 
C.5. 

At  all  events,  after  a  possession  of  such  length,  and 
in  the  absence  of  any  possession  under  the  deed  of 
feoffment,  the  Court  will  presume  a  disseisin  of  the 
feoffee,  a  recovery  in  Jbrmedon,  or  a  reconveyance* 
The  effect  of  a  reconveyance  would  be  to  admit  ihe 
party  to  his  elder  and  better  estate ;  Lit.  s.  659.  665w 
Com.  Dig.  Remitter^  c.4. ;  and  a  disseisin  of  the  teotke 
would  deprive  him  of  any  power  to  devise,  for  a  man 
cannot  devise  a  mere  right  of  entiy.  Lii.  s.  279.  Qodd* 
right  V.  Forever  {d\  Doe  v.  HuU  (e\  Doe  v.  Finch  {g). 
The  extent  to  which  presumptions  will  be  held  to  arise 
in  favour  of  long  possession  appears  in  the  following 
authorities.  A  deed  making  a  tenant  to  the  prtjecipe^ 
and  that  debts  had  been  paid  and  satisfied,  was  presumed 
from  a  possession  of  less  than  sixty  years;  12  Vin.  Abr. 
p.  57.  pi.  7.  An  act  of  parliament  was  presumed  in  favour 
of  long  possession  under  a  title  derived  from  the  Black 
Prince ;  12  Vin.  Abr.  58.  pi.  11.  In  Green  v.  Proude  (A) 
a  surrender  was  presumed.     The  same  in   Warren  v. 


(a)  TBinxb.zA^. 

(b)  Cro.  Car.  387.  405. 
(e)  Plotiu.ss*. 

(d)  ZBathsS** 

(e)  %D.Uf  R.  40. 


{g)  I  Nev.  ^  Manmng.  130. 
See  the  note. 

(b)  I  Mod.  117.  I  Vent. 
357.     Anon,  S.  C. 
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GreenviUe.{a)  From  thirty-six  years  possession^  an  actual 
ouster  of  a  co-tenant.  Doe  d*  Fishar  v.  Prosser*  (b)  In 
Bead  v.  Brookman  (c)  BuUer  J.  said,  "  For  these  last 
200  years  it  has  been  considered  as  clear  law,  that  grants, 
letters  patent,  and  records,  may  be  presumed  from  length 
of  time."  In  Bealy  v.  Shaw  (d)  Lord  EUenborougk  said, 
**  Twenty  years  exclasive  enjoyment  of  the  water  affords 
B  conclusive  presumption  of  right  in  the  party  so  enjoy- 
ing it,  derived  from  grant  or  act  of  parliament."  In 
Pickering  v.  Lord  Stamford  {e)  it  is  laid  down,  "  Every 
presumption  that  can  fairly  be  made  shall  be  made 
against  a  stale  demand.  It  may  arise  from  the  acts  of 
the  parties ;  for  the  very  forbearance  to  make  the  de- 
mand affords  a  presumption,  either  that  the  party  is 
conscioos  it  was  satisfied,  or  intended  to  relinquish  it." 
In  Ijod^  Dartmouth  v.  Boberts  {g\  after  proof  of  a  long 
enjoyment  of  tithes,  Lord  EUenborotdgh  said,  '^  In  favour 
of  modem  enjoyment,  which  is  the  best  interpretation 
of  right  when  documentary  evidence  does  not  exist,  we 
will,  in  conformity  with  Lord  Kenyon^  who  said  that  he 
would  presume  200  deeds  if  necessary,  presume  here 
that  a  disseverance  took  place."  And  this  is  confirmed 
by  the  Master  of' the  Rolls  in  the  Attomej^General  v. 
Ijord  Hoiham  (A).  In  Fanshaw  v.  Botheram  {%)  the  Lord 
Keeper  says,  **  It  is  true  that  in  all  cases  of  temporal 
rights  the  courts  of  law  consider  quieta  longa  et  pacifica 
fossessio  as  the  best  evidence  of  title.  I  think  it  one  of 
the  wisest  and  most  solid  rules  of  law.  They  will, 
Aerefbre^  presume  stale  titles  in  writing,  barred  by  other 
conveyances,  probably  lost ;  because  the  possession  con* 
trary  to  those  conveyances  cannot  otherwise  be  ac- 
counted for.     Possession  is  so  strong  a  title,  that  a 


i 


a)  %Str,  X139. 

b)  I  Cowp,  21^, 
(c)  sT.R,isS. 
{/)  6  Bajtf  9x5. 


(e)   %  Fej.jMB,  373.  581. 

{g)  16  Eajty  339. 

(/>)  X  Turn.  C<f  Ruju  3x8. 

judge 
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judge  may  have  emphatically  said  he  would  presume  an 
act  of  parliament  to  support  and  confirm  it" 

Talfowrd  Serjt.  for  the  Defendants,  being  requested 
by  the  Court  to  confine  himself  to  the  question  of  pre- 
sumption, contended  that  there  was  no  imperative  rule 
of  law  in  favour  of  presumptions ;  that  they  must  depend 
upon  the  particular  circumstances  of  every  case ;  Hendy 
V.  Stephenson  (a\  Doe  v.  Reed  (6),  Livett  v.  Wilson  (c), 
Doe  v.  Pike  {d) ;  that  there  was  no  fact  in  the  present 
case  from  which  a  reconveyance  could  be  presumed,  nor 
any  time  at  which  it  could  be  fixed  as  having  been  exe« 
cuted ;  that  the  Court  would  not  presume  a  wrongful 
act,  such  as  disseisin ;  nor  a  recovery  in  formedon  /  be- 
cause, if  it  had  taken  place,  the  record  must  exist. 


TiNDAL  C.  J.  The  only  question  for  the  Court  in 
this  case  is,  whether  a  feoffment  which  purports  to  have 
been  executed  by  Josiah  to  Robeii  Hawkins^  his  bro- 
ther, and  which  we  may  assume  to  have  had  the  usual 
effect  of  a  feoffment,  is  now  to  be  considered  in  full 
operation  and  force,  or  superseded  by.  the  effect  of  any 
subsequent  conveyance;  and  in  that  view  of  the  question 
it  will  be  immaterial  to  consider  whether  it  operated  as 
a  discontinuance  of  the  estate  tail  or  not.  The  pre- 
sumption of  a  subsequent  conveyance  is  indeed  within 
the  province  of  a  jury  only,  but  we  are  required  to 
decide  as  a  jury  upon  this  occasion,  and  I  am  of  opinion 
that  if  the  facts  before  us  had  been  left  to  a  jury,  they 
might  have  presumed,  and  would  have  been  justified  in 
presuming,  that  after  the  feoffment  there  must  have 
been  a  re*conveyance  of  the  property  from  Robert  to 
Josiah  Hawkins ;  and  if  I  am  called  upon  to  fix  a  date 
for  such  re-conveyance,  I  should  ascribe  it  to  the  last 


(a)  JO  EajtiSS* 

{h)  sB.iff  Aid.  aja. 


(c)  sBiftgb,  115. 

(d)  3  B.  &r  Adoi.  738- 


year 
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yetiT  of  Josiah  Hawkin^s  life,  in  the  year   1779  of      .^'^^^J. 

1780.    Such  a  re-conveyance  would  operate  a^  a  re^      "ft^W 

mitter   to   the  better  title,   and  Robert  Hawldnsj   the  ^; 

girandson,  could  then  with  effect  suffer  the  recovery       JOin^' 

ofl7S9- 

'    What  then  are  the  facts  which  authorize  us  to  pre^- 

same  a  re-convcyance  by  Robert^  the  feoffee,  in  1780?  • 

First,  the  deed  of  feoffment  having  been  executed  iii 
1T79,  there  is  no-  evidence  of  any  possession  under  it' 
from  that  time  to  the  present.      During  the  life  of 
Josiah  Hawkins  at  least,  one  would  have  thought  that 
ther  feoffment  ^ould  have  been  accompanied  with  the*' 
posneission  of  the  feoffee;  but  there  is  no  such  state^ 
nieht  in  the  case.     On  the  death  of  Josiah^  Robert^  hxil 
son,  enters,  and  continues  in  possession  of  the  property* 
till   his  death   in  1826;   a  period  of  forty-six  years, 
daring  which,  in  the  year  1789,  he  gives  further  evi- 
dence^ by  suffering  a  recovery,  that  he  considered  thi^ 
property  as  his  own. 

"  Robert^  the  feoffee,  died  in  1788,  having  devised  af 
pinticular  house  to'  his  widow  in  fee,  and  then  the'' 
wbole  of  his  residuary  estate  in  general  terms,  no  men* 
tion  being  made  of  the  property  he  is  supposed  to  have 
tftken  tinder  the  feoffment.  But  if  Robert^  the  feoffeie,* 
abstained  to  enter  under  the  feoffment  from  any  tender- 
ness to  his  brother,  one  cannot  presume  such  tenderness 
to  have  influenced  his  widow,  and  yet  from  the  death  of 
Robert j  the  ieofiee,  in  1788,  to  1807,  when  she  died  her- 
^f,  and  from  1807  to  1826,  when  Robert  the  son  of 
Jimah  died,  no  attempt  was  made  by  her  or  persons 
daiiming  under  her  to  obtain  possession  of  the  pro- 
perty. 

Agaiii,  the  deed  of  feoffment  is  not  found  among  the 
papers  of  the  family  of  the  feoffee,  as  might  have  been 
expected  if  possession  had  accompanied  the  deed,  but 
in  the  fiunily  of  th^'fbofibr;  from  which  circumstance  a 

Vol.  X.  G  presump- 
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presumption  naturally  arises  that  it  must  have  got  back  by 
some  reconveyance  of  the  property.  Then,  the  recovery 
suffered  in  17S9»  is  evidence  to  shew  that  the  vouchee  . 
had  an  estate  in  him  to  create  a  tenant  to  the  pracipe. 
All  the  acts  of  ownership,  therefore,  are  on  this  side^ 
and  none  are  stated  on  the  part  of  the  feoffee*  From 
these  circumstances,  I  think  we  may  with  propriety 
presume  that  there  was  a  reconveyance  of  the  property 
after,  the  feoffment,  and  that  this  reconveyance  toolc 
place  in  1779  or  1780. 


Park  J.  All  presumptions  of  this  kind  are  matters 
of  fact  for  a  jury,  but  upon  this  occasion  we  are  called 
on  to  decide  a^  if  we  were  in  the  situation  of  a  jury. 
No  doubt,  a  direction  to  a  jury  that  they  are  bound  to 
presume,  under  certain  circumstances,  would  be  in- 
correct, but  they  may  be  told  that  from  certain  circum* 
stances  they  are  warranted  in  making  certain  pre- 
sumptions, and  standing  in  the  place  of  a  j.ury,  I  am 
of  opinion  that  from  the  facts  stated  in  this  case^  a 
presumption  fairly  arises,  that  after  the  feoffment  of 
1779,  the  property  was  reconveyed  by  the  feof&e;  and 
particularly  from  the  fact,  that  the  deed  of  feoffment  has 
never  beefi  out  of  the  family  of  the  feoffor,  who  con- 
tinued in  possession  after  the  supposed  transfer  had 
taken  place.  It  is  true  that  presumptions  of  this  sort 
are  open  to  be  rebutted,  but  in  this  case  there  is  nothing 
to  rebut  the  presumption  of  reconveyance,  and  the 
point  is  decided  by  Doe  v.  Beed.  (a)  There,  a  defend- 
ant's ancestor  came  into  possession  of  certain  lands  in 
1752,  as  a  creditor  under  a  judgment  obtained  against 
the  then  owner  of  the  land,  and  defendant's  family  had 
continued  in  possession  ever  since,  and  it  was  held  that 
the  original  possession  having  been  taken,  not  under 


{a)  s  B.  bf  Aid.  aja. 


any 
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any  conveyance,  the  length  of  possession  was  only  prima 
facie  evidence,  from  which  a  jury  might  infer  a  sub- 
sequent conveyance  by  the  original  owner,  or  some  of 
his  descendants,  but  that  it  might  be  rebutted,  and  that 
the  jury  must  not  presume  such  conveyance  from  length 
of  possession,  unless  they  were  satisfied  that  it  had 
been  executed.  Here  there  is  nothing  to  rebut  the  in- 
erence  arising  from  long  enjoyment ;  I  think,  therefore^ 
putting  ourselves  in  the  place  of  a  jury,  we  are  quite 
warranted  in  presuming  a  reconveyance  after  the  exe- 
cution of  the  deed  of  feofiment. 


183S. 


Gaselee  J.  Doe  v.  Heed  and  Livett  v.  Wilson  do  not 
decide  that  a  jury  is  not  to  presume,  but  only  that  all 
the  circumstances  of  the  case  are  to  be  considered  be- 
fore making  the  presumption.  In  Livett  v.  Wilson^  I 
left  it  to  the  jury  to  say,  whether  the  presumption  of  a 
grant  was  warranted  by  all  the  circumstances  of  the 
case,  and  the  jury  thought  it  was  not:  here,  all  the  cir- 
cumstances are  one  way;  and  there  is  no  evidence  to 
shew,  even  that  the  feoffee  was  ever  in  possession  of  the 
deed  of  feoffment.  I  think,  therefore,  there  is  sufficient 
to  warrant  the  presumption  of  a  reconveyance. 


BosANguET  J.  I  think  the  lessors  of  the  Plaintiff  are 
entitled  to  the  verdict.  I  do  not  proceed  on  the  sup- 
position of  any  presumption  of  law,  for  this  is  a  question 
of  fact,  and  we  are  now  placed  in  the  situation  of  a  jury ; 
a  jury  in  the  exercise  of  a  sound  discretion  would  have 
drawn  the  conclusion  that  there  was  a  reconveyance 
from  Hobert  to  Josiah ;  and,  assuming  a  reconveyance, 
it  would  effect  a  remitter  to  the  original  estate.  The 
conduct  of  the  feoffee,  and  of  those  who  claim  under  him, 
is  inconsistent  with  the  supposition  that  he  ever  had  pos- 
session under  the  feoffment :  the  deed  of  feoffment  has 
never  been  in  his  family,   but  is  produced  fi-om  the 
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papers  in  possession  of  the  family  of  the  feoffor :  upon 
the  death  of  the  feoffor  in  1780,  his  heir  in  tail,  not  the 
feoffee,  enters  into  possession,  and  continues  in  pos- 
session till  his  own  death  in  1826,  when  he  devises 
the  property  to  the  lessors  of  the  Plaintifi^  who  enter, 
and  retain  possession  for  three  years  more,  making  in 
all  a  possession  of  forty-nine  years,  altogether  incon- 
sistent with  any  supposed  tide  in  the  feoffee:  further 
than  this,  Robert  the  heir  in  tail,  while  in  possession, 
suffers  a  recovery;  an  act,  also,  inconsistent  with  the 
existence  of  any  estate  in  the  feoffee.  On  the  other 
hand,  what  is  the  conduct  of  the  Defendants  ?  They 
enter  in  1829,  and  upon  being  sued  in  trespass,  suffer 
judgment  by  default,  thereby  acknowledging  that  they 
have  no  title  to  the  property.  Under  all  these  circum- 
stances, I  think  a  jury  would  be  well  warranted  in  pre- 
suming a  reconveyance  after  the  feoffment  of  1779. 

Judgment  for  the  Plaintiffl 


Jum  xo. 


Ingleby  V.  Swift  and  Others. 


Held,  that  a 
bond  taken  in 
the  penal  sum 
of  xooo/., 
could  not  be 
reduced  to 
500/.  by  a 
recital  in  the 
condition  that 
the  parties 
had  agreed  to 
execute  a  bond 
in  the  sum  of 
500/. 


I^EBT  on  a  bond  executed  by  the  Defendants  in  the 
sum  of  1000/. 
The  condition  of  the  bond, — after  reciting  that  the 
Defendant  Swift  had  taken  a  farm  of  the  Plaintiff*  for  the 
term  of  fifteen  years,  subject  to  the  payment  of  the 
yearly  rent  of  450/.,  and  to  the  provisos,  conditions, 
covenants  and  agreements,  contained  in  an  indenture  of 
lease,  and  that  it  had  been  agreed  by  and  between  the 
Defendant  Sxciji^  and  John  Ingleby  the  Plaintiff^,  that  the 
Defendant  Swift  should  enter  into  a  bond  or  obligation  in 

writing, 
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writing,  with  two  sufficient  sureties  in  the  penalty  of 
500/.,  for  the  payment  of  the  rent,  and  the  true  observ- 
ance and  performance  of  the  conditions,  covenants,  and 
agreements,  in  the  said  in  part  recited  indenture  of 
lease  contained,  and  that  in  the  event  of  the  death, 
bankruptcy,  or  insolvency  of  such  sureties  or  either 
of  them,  he  should  provide  other  sureties,  in  their 
stead,  — was  declared  to  be  such,  that  if  the  Defendant 
Swi/lj  his  executors  or  administrators,  should  and  did 
well  and  truly  pay,  and  cause  to  be  paid  the  said 
yearly  rent  of  450/.,  at  the  days  and  times,  and  in  the 
manner  mentioned  and  expressed  in  and  by  the  said 
indenture  of  lease,  and  also  did  and  should  observe,  per- 
form, fulfil,  and  keep  all  and  singular  the  conditions, 
covenants,  and  agreements  in  the  same  indenture  con- 
tained, and  which  on  his  or  their  part  and  behalf  were 
or  ought  to  be  observed,  performed,  fulfilled,  and  kept, 
according  to  the  true  intent  and  meaning  of  the  same 
indenture  of  lease;  then  the  said  bond  or  obligation 
should  be  void  and  of  none  effect,  but  otherwise  should 
be  and  remain  in  full  force  and  virtue. 

The  declaration  alleged  that  after  the  making  the  said 
indenture,  and  during  the  term  thereby  granted,  to  wit 
on  the  24th  oi  December^  1831,  at,  &c.,  a  large  sum  of 
money,  to  wit  the  sum  of  900/.  of  the  rent  aforesaid,  for 
two  years  of  the  said  term  ending  on  the  day  and  in  the 
year  last  aforesaid,  became  and  was  due  and  still  was  in 
arrear  and  unpaid  to  the  Plaintiff,  contrary  to  the  tenor 
and  efiect,  true  intent  and  meaning  of  the  said  inden- 
ture, and  of  the  said  covenant  of  the  said  Defendant 
Swiftj  by  him  in  that  behalf  so  made  as  aforesaid,  to 
wit,  at,  &c. ;  by  reason  of  which  said  breach  the  said 
writing  obligatory  became  forfeited. 

A  verdict  having  been  given  for  the  Plaintiff  for  741/. 
rent  in  arrear. 
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Goulbum  Serjt.,  on  the  ground  that  from  the  agree- 
ment recited,  it  appeared  to  be  the  intention  of  the 
parties  to  limit  the  responbibiliiy  of  each  surety  to  500Lf 
obtained  a  rule  nisi  to  reduce  the  verdict  to  that  sum, 
contending  that  the  case  fell  within  the  purview  of  the 
statute  8  &  9  W^.  3.  c.  11.,  and  referring  to  LordArling- 
toti  V.  Mericke  {a\  Payler  v.  Homersham  (i),  Pearsall  v. 
Summerset  (c),  and  Sansom  v.  Bell  {d). 

Taddy  Serjt.  shewed  cause.  This  is  not  a  case  within 
8  &d  ^.  3.  That  statute  gives  no  authority  for  altering 
the  penalty  of  a  bond,  or  the  verdict,  but  merely  enacts 
that  the  judgment  for  the  penalty  shall  stand  as  a  security 
for  the  sum  actually  due.  Now,  the  sum  actually  due 
in  the  present  case,  is  the  sum  found  by  the  verdicu 
And  it  could  never  have  been  the  intention  of  the  parties 
to  limit  the  liability  of  each  surety  to  500/;  for  if  so,  the 
binding  part  of  the  instrument  would  not  have  specified 
1000/.,  or  it  would  have  been  expressly  stipulated  that 
the  liability  should  be  restricted  to  500/.  At  all  events, 
if  such  was  the  intention,  it  cannot  be  effected,  for  wane 
of  apt  words  to  express  it.  In  the  cases  referred  to, 
general  words  in  the  condition  of  a  bond  were  held  to 
be  restrained  by  particular  limitations  in  the  same  con- 
dition ;  but  no  case  can  be  found  in  which  the  courts 
have  limited  or  altered  the  penalty  or  the  binding  part 
of  the  instrument. 


Goulbum.  The  object  of  the  statute  S  &  9  ^.  3.,  as 
stated  by  Serjt.  WiUiams  in  Gainsford  v.  Griffith  (^r), 
was,  that  the  parties  should,  without  recourse  to  a  court 
of  equity,  pay  the  sum  in  conscience  due,  whatever  may 
be  the  nominal  amount  of  the  penalty ;  otherwise,  if  the 


(a)  3  H''mj,  Saund.  4th  ed. 


4". 


{b)  4  3;.  ^  5.  4»3. 


(c)  4  Taunt.  593. 

(d)  %Cfimpb.  39. 

(r)   I  IVmj*  Saund,  51. 
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|)enalty  were  20,000/.,  payment  of  the  whole  might  be 
enforced  at  law,  though  the  intention  of  the  parties  might 
Dot  extend  beyond  500/.  Still,  therefore,  as  in  cases  on 
contracts  for  liquidated  damages,  the  question  is,  what 
was  the  intention.  It  is  true,  that  the  cases  have,  in 
general,  turned  on  the  language  of  the  condition  of  the 
bond;  but  the  construction,  as  to  the  amount  of  penalty, 
roust  depend  on  the  same  principles.  Here,  the  parties 
must  have  contemplated  a  liability  for  something  less 
than  1000/.,  otherwise  the  condition  of  the  bond  would 
have  been  altogether  superfluous ;  and  the  recital  of  the 
agreement,  that  the  sureties  were  to  be  liable  to  the 
extent  of  500/^  is  conclusive  to  shew  the  intention  of 
the  parties.  The  argument  on  the  part  of  the  Plaintiff 
proves  too  much,  and  if  acted  on,  would  authorize  the 
Plaintiff  on  a  money  bond  to  levy  the  penalty,  instead 
of  the  sum  actually  due,  as  prescribed  by  the  statute 
4)i  Jnfu 


183S. 


TiNDAL  C.  J.  The  only  question  for  us  to  determine 
is,  What  is  the  meaning  of  the  condition  of  the  bond  ? 
The  bond  is  taken  in  the  penal  sum  of  1000/.,  and  the 
condition,  after  reciting  a  lease  to  Srvt/i,  is  for  the 
payment  by  Swift^  of  the  rent  reserved,  and  the  per- 
formance of  the  covenants  in  that  lease.  It  is  obvious 
chat  the  general  intention  of  the  obligee,  in  taking  the 
bond,  was  to  secure  the  payment  of  the  rent,  and  the 
performance  of  the  covenants  contained  in  the  indenture 
referred  to ;  and  it  should  be  remembered,  that  condi- 
tions are  attached  to  bonds  for  the  benefit  of  obligors, 
the  penalty  being  the  sum  which,  by  the  bond,  becomes 
due  to  the  obligee.  In  some  of  the  older  cases  it  ap- 
pears, that  where  a  condition  is  impossible  or  contrary 
to  law,  an  obligor  can  derive  no  benefit  from  it:  it  is 
for  the  obligor,  therefore,  so  to  word  the  condition  as 
lo  exclude  the  possibility  of  any  doubt  arising  upon  it. 

G  i  The 
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The  Defendant  contends,  that  the  agreement  recited  for 
Swiji's  providing  sureties  in  the  penalty  of  500^,  is. 
virtually,  an  agreement  that  the  sureties  shall  not  be 
liable  for  more  than  500/.  each :  but  for  aught  that  ap- 
pears to  the  contrary,  that  might  have  been  an  agree- 
ment relating  to  some  other  transaction,  for  this  bond 
is  tftken  in  the  sum  of  1000/.,  and  if  there  is  a  mistake 
any  where,  why  are  we  to  say  that  it  is  in  the  penalty 
and  not  in  the  recital?  Or  even  if  it  related  to  the 
same  transaction,  when  we  see  that  the  agreement  re- 
cited mentions  a  security  for  500/.,  and  the  bond  is 
taken  for  1000/.,  how  are  we  to  say,  that  subsequently 
to  the  agreement  the  parties  have  not  altered  their 
mind  ?  It  seems,  therefore,  that  the  general  purport  of 
the  instrument  being  to  secure  the  rent  and  covenants 
in  the  indenture,  the  condition  is  not  satisfied  by  pay- 
ment of  rent  to  the  amount  of  500/.,  where  more  is  in 
arrear.  Nothing  would  have  been  more  easy  than  for 
the  Defendants  to  have  stipulated  expressly,  that  they 
should  not  be  liable  for  more  than  500/.  I  am  unable 
so  to  construe  the  condition  as  to  say,  that  the  Defend- 
ant, after  entering  into  a  bond  for  1000/.,  is  to  cut  it 
down  to  500/.  by  the  recital  of  a  former  agreement. 


Park  J.  There  is  no  reason  for  saying  the  parties 
might  not  have  agreed  for  a  security  to  the  amount  of 
500/.,  and,  when  they  came  to  execute  the  bond,  have 
consented  that  it  should  be  increased  to  1000/.  As  no 
decision  has  been  cited  exactly  in  point,  it  is  more  con- 
sistent with  the  justice  of  the  case  to  give  the  amount  of 
rent  due,  not  exceeding  1000/. 


Gaselee  J.  I  have  never  entertained  a  particle  of 
doubt  on  this  case.  The  construction  we  put  upon  the 
bond  is  consistent  with  all  the  decisions ;  for  in  none  of 
them  have  the  courts  altered  the  penalty  of  the  bond. 

If 
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If  the  sureties  have  been  imposed  upon,  a  court  of  equity 
will  afford  them  relief;  but  the  tenant  would  obtain 
Done,  because  the  rent  is  due  from  him,  and  this  ol)jection 
is  merely  formal. 
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Alderson  J.  I  am  of  the  same  opinion.  No  doubt, 
general  expressions  in  the  condition  of  a  bond  may  be 
restrained  by  particular  recitals,  but  the  Court  cannot 
reduce  the  penalty  by  the  recital  of  an  agreement  to 
execute  a  bond  in  another  penalty,  which  bond  does  not 
appear  to  have  been  executed. 

Rule  discharged. 


Curling  v.  Johnson  and  Another. 


June  IX. 


HTHE  declaration  stated,   that  Plaintiff,   clerk  to  the  Plaintiff;  dcrk 

commissioners  for  putting;  in  execution   a   certain  ^?  ^°'"'""" 

,  ,  .  sioners  of 

act  of  parliament,  made  and  passed  in  the  twenty-fifth  paving,  drew 

year  of  the  reign  of  George  III.,  intituled  "  An  act  for  "P  »  contract 
better  paving,  cleansing,  lighting  and  watching  the  streets,  ^hich  comwct 
&c.  of  that  part  of  the  parish  of  St.  Mary  Magdalen^  Defendant,  the 
Bermondseyj  in  the  county  of  Sf/rry,  called  the  waterside  ^°"^'"*c*o''' 
division,"  &c.,  in  his,  the  said  John  Curling's,  own  person,  ment,  to  pay 
complained  of  Defendants,  who  had  been  summoned  to  the  exj^cnse: 
answer  the  said  Plaintiff,  cferk  as  ajbresaid^  of  a  plea  of  ^^^^^  ^^  „. 
trespass  on  the  case  upon  promises;  for  that  whereas  ecute  the 

before  and   at   the  time   of  the  making  of  the   pro-  c<>"t«-*ct,  but 

refused  to  pay 
mise  of  the  Defendants,  thereinafter  in  that  count  men-  piaintifl*'8 

tioned,    to  wit,  at,  &c.,   the  said  commissioners  pro-  changes,  as 

unreasonable ; 
Plaintiff  refused  to  allow  the  contract  to  be  executed  until  his  charges  were  paid. 
Under  an  act  authorising  the  commissioners  to  sue  by  their  clerk,  Held>  that  he  could 
not  sue  at  such  clerk  {dc  these  cluu|;es. 

posed 
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posed  and  iwere  desirous  to  cause  to  be  done  certain 
paviors'  and  masons'  works  thereinafter  next  mentioned, 
within  the  said  division  and  limits  in  the  said  act  men- 
tioned, and  certain  materials  to  be  provided  in  that 
behalf,  and  had  published  a  notice  of  such  their  desire, 
and  a  certain  tender,  and  certain  proposals  and  condi- 
tions respecting  such  works,  as  follows ;  [here  the  pro- 
posed contract  was  set  out,  and  concluded  with  the  follow- 
ing condition ;]  —  *^  The  contractor  will  be  required  to 
execute  a  separate  contract  and  bond  to  the  commis- 
sioners in  the  sum  of  300/.  for  the  due  performance  of 
the  several  works,  and  also  to  find  two  respectable 
persons,  to  be  approved  by  the  commissioners,  who  will 
enter  into  bonds  in  the  sum  of  150/.  each,  by  way  of 
security  for  the  due  performance  of  the  contract;  stick 
contract  and  bonds  to  be  prepared  by  the  solicitor  to  the 
commissioners^  at  the  expense  of  the  contractor ;"  and 
thereupon,  theretofore,  to  wit,  on,  &c«  at,  &c.,  in  con- 
sideration of  the  premises,  it  was  at  the  request  of  the 
Defendants  agreed  by  and  between  the  commissioners 
and  the  Defendants,  that  the  commissioners  should 
employ  the  Defendants  to  do  and  perform,  and  that  the 
Defendants  should  do  and  perform  the  said  works,  and 
find  the  said  materials  in  that  behalf  above  mentioned, 
subject  to  the  said  terms  and  conditions,  and  at  certain 
rates  and  prices  then  and  there  agreed  upon  between 
the  commissioners  and  the  Defendants ;  and  in  consider- 
ation thereof,  and  that  the  commissioners  had  then  and 
there  undertaken  and  promised  the  Defendants  to  per- 
form the  said  tender,  and  proposals,  and  conditions,  in 
all  things  on  the  part  of  the  commissioners  to  be  per- 
formed, the  Defendants  undertook  and  promised  the 
commissioners  to  perform  the  same  in  all  things  on  the 
part  of  the  Defendants  to  be  performed :  and  although 
the  commissioners  afterwards,  to  wit,  on,  &c.  at,  &c.  for 
the  purpose  above  mentioned,  caused  to  be  prepared 

such 
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such  contract  and  several  bonds  as  were  in  that  count 
nientioned,  to  be  respectively  executed  by  the  Defend- 
ants, and   their   sureties   respectively,  to  wit,   William 
Frteman  and  John  Dicksoti^  then  and  there  proposed  by 
the  Defendants  as  their  sureties,  for  the  purpose  last 
aforesaid,  and  approved  of  by  the  said  commissioners  in 
that  behalf,  such  contract  and  several  bonds  then  and 
there  being  to  the  tenor  and  effect  agreed  upon  in  that 
behalf;  and  divers,  to  wit,  five  of  the  said  commissioners 
were  at  all  times  ready  and  willing  to  execute  such  con- 
tract, to  wit,  at,  &c. ;  and  the  commissioners  then  and 
there  tendered  to  the  Defendants  the  said  contract  and 
bond  to  be  executed  by  them,  and  requested  the  De- 
fendants to  execute  the  said  contract  and  bond  to  be 
executed  by  them  to  the  commissioners ;  and  the  com- 
missioners then  and  there  also   tendered   to  the  said 
W.  Freeman  such  bond  so  prepared  as  aforesaid,  to  be 
executed  by  him  as  aforesaid ;  and  also  then  and  there 
tendered  to  the  said  John  Dickson  such  bond  so  pre- 
pared as  aforesaid,  to  be  executed  by  him  as  aforesaid, 
and  then  and  there  requested  the  said  W.  Freeman  and 
Jo/in  Dickson  respectively  to  execute  such  two  respec- 
tive bonds  to  the  commissioners,  for  the  due  performance 
of  the  works  and  contract ;  and  the  said  commissioners 
were  always  ready  and  willing  to  accept  and   receive 
such  contract  and  bonds  so  to  be  executed,  and  to  per- 
form such  contract  in  all  respects  on  their  part,  to  wit, 
at,  &c. ;  yet  the  Defendants  and  the  said  W.  Freeman 
and  John  Dickson  did   not   nor   would,   nor  did   nor 
would   any  or  either  of  them  respectively,  when   so 
requested  as  aforesaid,  or  at  any  other  time,  execute  to 
the  commissioners,  or  any  or  either  of  them,  or  to  any 
person  or  persons   on  their  behalf,   such   contract-  in 
writing  and  several  bonds  so  prepared  as  in  that  count 
menuoned,  and  to  be  executed  by  them  respectively  as 
aforesaid ;  but  refused,  and  each  of  them  respectively 

wholly 
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wholly  neglected  and  refused  so  to  do:  and  the  said 
contract  and  several  bonds  were  and  each  of  them  was 
unexecuted.  And  the  Plaintiff  averred,  that  the  com- 
misbioners  then  and  there  incurred  divers  expenses,  to 
wit,  150/.,  in  causing  the  said  contract  and  bonds  to  be 
prepared  and  stamped,  and  incidental  thereto,  and  in 
endeavouring  to  procure  the  execution  thereof  as  afore- 
said by  the  Defendants,  and  the  said  W,  Freeman  and 
John  Dickson  respectively,  whereof  the  Defendants  then 
and  there  had  notice,  and  were  then  and  there  requested 
by  the  commissioners  to  pay  to  them  such  sum  of  150/. ; 
but  the  Defendants  to  do  that  neglected  and  refused, 
and  then  and  there  wrongfully  refused  in  any  respect  to 
perform  the  said  agreement,  to  wit,  at,  &c. :  And  the 
commissioners,  by  reason  of  the  said  premises,  had 
been  prevented  from  causing  the  said  several  works  to 
be  commenced  or  performed,  and  the  performance 
thereof  had  been  and  was  thereby  delayed,  whereby 
great  inconvenience  and  injury  had  been  and  would  be 
sustained  by  the  commissioners,  and  they  would  neces- 
sarily incur  a  much  greater  expence  than  they  would 
otherwise  have  sustained  in  causing  the  said  last  men- 
tioned works  to  be  done;  and  were  otherwise  damnified, 
to  wit,  at,  &c. 

At  the  trial  before  Alderson  J.,  Defendants'  accept- 
ance of  the  commissioners'  tender,  as  set  forth  in  the 
declaration,  was  proved.  But  it  appeared  that  the 
Plaintiff  had  drawn  up  two  separate  contracts  for  sepa- 
rate portions  of  the  works  to  be  performed,  and  six 
bonds  for  the  Defendants  and  their  two  sureties;  for 
which  writings,  and  the  necessary  stamps,  the  Plaintiff 
demanded  85/.,  heading  his  bill,  '^  Messrs.  Johnson^ 
debtors  to  J.  Curling** 

The  Defendants,  contending  that  one  contract  and 
one  bond  would  have  sufficed,  refused  to  pay  this  charge 
as  unreasonable,  being  more  than  12  per  cent,  on  the 

estimated 


k 


IN  THE  Third  Year  of  WILLIAM  IV. 


9i 


Curling 
Johnson. 


estimated  amount  of  the  work  to  be  done,  but  said  they  \  833. 
were  willing  to  sign  the  contract  without  paying  that 
charge,  and  offered,  on  receiving  the  directions  of  the 
commissioners,  to  do  the  works  contracted  for.  The 
Plaintiff,  however,  made  the  payment  of  his  demand  of 
85/.  a  condition  precedent  to  the  execution  of  the  con^ 
tract;  and  the  Defendants  refusing  compliance  on  such 
terms,  the  present  action  was  commenced. 

By  5. 10.  of  25  G.  3.  c.  23.  (the  local  act  referred  to 
in  the  declaration)  it  is  enacted,  ^^  That  the  said  com- 
missioners or  any  five  or  more  of  them  may,  and  are 
hereby  empowered,  from  time  to  time,  at  any  of  their 
meetings  as  occasion  shall  require,  to  contract  by  deed 
or  deeds  in   writing  with  any  person  or  persons  for 
paving,  raising,  sinking,  altering,  and  keeping  in  re- 
pair the  streets,  lanes,  yards,  courts,  alleys,  and  pas- 
sages authorized  to  be  paved  as  aforesaid,  or  any  of 
them,  or  for  repairing  any  highways  within  the  said 
division  of  the  said  parish,  not  under  the  direction  of 
particular  trustees  by  virtue  of  any  act  of  parliament 
for  that  purpose;  or  for  any  or  either  of  the  purposes 
aforesaid;   which  contract  and  contracts  shall  specify 
the  several  works  to  be  done,  and  the  prices  to  be 
paid  for  the  same,  and  the  time  or  times  when  the  said 
works   shall  be  completed,   and    the  penalties  to  be 
suflS^red  in  case  of  non-performance  thereof;  and  shall 
be  signed  by  the  said  commissioners  or  any  five  or  more 
of  them,  and  \)y  the  person  or  persons  contracting  to 
perform  such  works."     And  by  s,  11.  the  commission- 
ers, or  any  two  or  more  of  them,  may  sue  any  person 
on  such  contract. 

By  57  G.  S.  c.  29.  s.  120.  it  is  enacted,  "  That  the 
said  commissioners  or  trustees,  or  other  persons  having 
the  control  of  the  pavements  in  any  streets  or  public 
places,  in  atiy  parochial  or  other  district  within  the  juris- 
diction of  this  act,  may  sue  and  be  sued  in  the  name  of 

their 
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their  respective  clerk  or  clerks  for  the  time  being;  and 
that  all  actions  or  suits  that  the  said  commissioners  or 
trustees,  or  other  persons  having  the  control  of  the 
pavements  in  any  streets  or  public  places  in  any  such 
parochial  or  other  district,  may,  at  any  time  or  times 
hereaFter,  direct  to  be  brought  for  the  recovery  of  any 
penalty  or  rates,  or  any  other  sum  or  sums  of  money, 
from  time  to  time,  or  at  any  time  due  or  payable  from 
or  by  any  water  or  gas  companies,  or  commissioners  of 
sewers,  or  any  other  person  or  persons,  or  due  or  pay- 
able by  virtue  of  any  local  act  or  acts  of  parliament, 
relating  to  their  respective  parochial  or  other  district, 
or  of  this  act,  or  for  or  in  respect  of  any  other  matter  or 
thing  relating  to  such  local  act  or  acts  of  parliament,  or 
to  this  act,  may  be  brought  in  the  name  of  such  clerk 
or  clerks  respectively  for  the  time  being,  in  any  of  His 
Majesty's  Courts  of  record  at  Westnunster^  by  action  of 
debt,  bill,  plaint,  or  information." 

On  the  part  of  the  Defendants  it  was  objected,  that 
this  action  did  not  lie,  inasmuch  as  the  Plaintiff,  in  his 
capacity  of  clerk  to  the  commissioners,  could  only  sue 
on  such  a  contract  as  tliey  were  authorized  to  enter  into 
by  the  local  act,  namely,  a  contract  under  seal,  and 
signed  by  five  directors.  The  learned  Judge  reserved 
the  point ;  but  left  it  to  the  jury  to  find,  whether  the 
payment  of  the  charge,  85/.,  was  annexed  by  the  Plain- 
tiff as  a  condition  to  the  Defendants'  executing  the  con- 
tract, and  whether  the  charge  was  unreasonable ;  adding, 
that  the  Defendants'  refusal  to  execute  the  contract  was 
justifiable,  if  it  was  only  a  refusal  to  subject  themselves  to 
the  particular  charge,  and  that  charge  was  unreasonable. 

The  jury  having  found  a  verdict  for  the  Plaintiff,  with 
60/.  damages, 


Spankie  Seijt  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  on  the  ground  that  the 

action 
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have  sued  in  his  individual  capacity  for  work  and  labour       ~  " 

^       ^  Curling 

done  and  money  paid  by  him  for  the  Defendants,  and  v. 

not  in  his  capacity  of  clerk  to  the  commissioners  upon  a     Joh^'«>w- 
supposed  contract  with  the  commissioners.     No  con- 
tract was  ever  entered   into  with  the  commissioners. 
By  the  local  act,  they  can  only  enter  into  a  contract 
under  seal,  and  five  of  them  must  concur. 

AndreoDS  Serjt.,  who  shewed  cause  against  the  rule, 
contended,  that  by  the  general  act  57  G.  3.  c.  29.  ss.  120. 
13S.  the  commissioners  are  authorized  to  sue  in  the 
name  of  their  clerk  on  any  contract ;  and  it  was  with 
them,  not  widi  their  clerk  in  his  individual  capacity, 
that  the  Defendants  had  agreed  to  execute  a  contract 
under  seal,  and  to  pay  the  expenses  of  such  contract. 

Wilde  Serjt.  and  Spankie  in  support  of  the  rule.  The 
57  G.  S.  c.  29.  5. 120.  only  authorizes  the  commissioners 
to  sue  by  their  clerk  on  contracts  which  aifect  or  relate 
to  the  local  act.  The  contract  on  which  the  Plaintiff  sues, 
is  not  of  that  description,  being  deficient  in  all  the  requi- 
sites prescribed  by  the  local  act.  In  effect  the  Plaintiff 
seeks,  under  colour  of  the  commissioners'  more  imposing 
title,  to  recover  exorbitant  charges  for  work  done  in  his 
individual  capacity.  For  the  reasonable  charges  of  pre- 
paring the  contract  under  seal,  the  Defendants  were,  by 
the  express  language  of  the  tender,  to  be  responsible  to 
him  and  not  to  the  commissioners;  just  as,  under  the 
ordinary  terms  of  a  sale  of  land,  the  purchaser,  and  not 
the  vendor,  is  liable  to  the  purchaser's  attorney  for  pre- 
paring the  conveyance. 

Tin  DAL  C.  J.  I  think  this  action  in  its  present  form 
cannot  be  maintained.  The  Plaintiff  states  himself  to 
be  suing  on  a  contract,  as  clerk  to  commissioners  under 

an 
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an  act  of  parliament;  we  must  see,  therefore,  ivhether 
he  discloses  such  a  contract  as  the  commissioners  caa 
enter  into.  Looking  at  the  local  act,  5.  10.,  we  find  it 
authorizes  five  commissioners,  after  certain  preliminaries, 
to  enter  into  a  contract  under  seal ;  but  no  such  con- 
tract appears  to  have  been  entered  into:  the  expenses 
for  which  the  Plaintiff  sues  were  incurred  previously  to 
any  contract,  and  the  contract  itself  is  neither  sealed 
nor  signed  by  the  commissioners.  The  declaration  sets 
out  the  tender  published  by  the  commissioners,  and  the 
acceptance  of  it  by  the  Defendants  at  certain  prices 
agreed  on  and  specified,  and  upon  certain  conditions, 
one  of  which  wds,  that  a  contract  and  bond  should  be 
prepared  by  the  solicitor  of  the  commissioners,  at  the 
expense  of  the  Defendants :  it  then  goes  on  to  allq;e, 
that  in  consideration  of  the  commissioners  undertaking 
to  perform  all  things  in  the  tender  on  their  parts  to  be 
performed,  the  Defendants  undertook  to  perform  the 
tender  in  all  things  on  their  part  to  be  performed ;  then^ 
although  the  Plaintiff  caused  a  contract  and  bond  to  be 
prepared,  and  the  commissioners  were  ready  and  will- 
ing to  execute  the  contract,  and  requested  the  Defend- 
ants and  their  sureties  to  execute  the  contract  and 
bond,  the  Defendants  and  their  sureties  refused ;  or  to 
pay  the  expense  incurred  in  preparing  the  contract  and 
bond ;  by  which  the  performance  of  the  works  contracted 
for  was  delayed,  and  great  inconvenience  and  injury  were 
sustained  by  the  commissioners,  who  thereby  incurred  a 
greater  expense  in  causing  the  works  to  be  done. 

The  local  act  explicitly  requires  that  the  contract 
by  the  commissioners  shall  be  under  seal.  But  the 
general  act,  it  is  said,  gives  them  a  larger  power  to  sue^ 
enacting  by  s.  120.  that  all  actions  or  suits  that  the 
commissioners  may  direct  to  be  brought,  may  be 
brought  in  the  name  of  their  clerk  for  the  time  being. 
And  it  iff  urged  that  though  a  contract  under  seal  were 

never 
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never  entered  into,  this  preliminary  parol  contract  may 
the  subject  of  an  action  under  s.  120.  That  section, 
however,  does  not  authorize  a  contract  in  any  other 
form  than  that  prescribed  by  the  local  act,  and  the 
actions  mentioned  are  such  as  are  brought  for  the 
recovery  of  rates,  penalties,  sums  due,  or  payable  by 
virtue  of  any  local  act,  or  in  respect  of  any  other  matter 
or  thing  relating  to  such  local  act.  The  Plaintiff  must 
first  shew,  therefore,  that  this  is  a  contract  which  affects 
or  relates  to  the  local  act ;  he  must  shew,  either  that  the 
commissioners  have  paid  their  clerk  for  the  bond  and 
contract  drawn  up  in  pursuance  of  the  Defendants'  ten- 
der, or  that  they  were  liable  to  do  so.  No  proof  was 
offered  that  they  had  paid  for  these  instruments,  and  it 
is  clear  firom  the  language  of  the  printed  tender  accepted 
by  the  Defendant,  that  they  never  could  be  liable. 
That  tender  concludes  with  these  words,  '^  Such  con- 
tract and  bond  to  be  prepared  by  the  solicitor  to  the 
oommissioners  at  the  expense  of  the  contractor." 

Now,  if  the  Plaintiff,  at  the  time  this  tender  was  re- 
ceived, was  aware,  as  he  must  have  been,  that  the  bond 
and  contract  were  to  be  prepared  at  the  expence  of  the 
contractor,  he  shews  by  preparing  them  that  he  con- 
sents to  look  to  the  contractor  for  payment ;  and  the 
contractor,  by  accepting  the  terms  in  the  tender,  con- 
sents to  employ  the  solicitor  of  the  commissioners  to  pre- 
pare the  contract.  It  is  shewn,  therefore,  negatively  and 
aflSrmatively,  that  the  Plaintiff  has  no  action  against  the 
oommissioners  for  preparing  the  contract,  and  that  he 
has  an  action  against  the  contractor.  This  is  in  effect 
an  action  for  work  and  labour,  and  money  paid  in 
preparing  the  contract  and  attendant  bonds.  Can  the 
Plaintiffimport  into  such  an  action  his  character  of  clerk 
to  the  commissioners,  and  invest  his  own  charges  with 
the  more  imposing  air  of  a  demand  from  a  public  body  ? 
Looking  to  the  parties  and  the  act  of  parliament,  I 
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think  the  present  action  has  been  misconceived,  and 
that  the  rule  for  a  nonsuit  must  be  made  absolute. 

Gaselee  J.  I  am  of  the  same  opinion.  None  of 
the  provisions  of  the  act  have  been  pursued^  and  to 
see  that  this  is  essentially  the  action  of  the  PiaintifT  and 
not  of  the  commissioners,  we  have  only  to  look  at  his 
bill,  in  which  he  makes  the  Defendants  '*  debtors  to 
J".  CurlifigJ* 

BosANQUET  J.  I  am  of  the  same  opinion.  This 
action  is  brought  by  the  Plaintiff  as  clerk  to  the 
commissioners,  under  sect.  120.  of  the  statute  57  G.  3. 
for  the  local  act  gives  him  no  authority  to  sue  as  clerk* 
The  question  therefore,  is,  whether  the  contract  set  out 
in  the  declaration  is  such  as  the  commissioners  by  their 
clerk  are  authorized  to  sue  on ;  for  by  sect.  120.  their 
clerk  is  to  sue  for  the  recovery  of  rates,  penalties,  sums 
due,  or  payable  by  virtue  of  any  local  act,  or  in  respect 
of  any  other  matter  or  thing  relating  to  such  local  act; 
and  the  right  of  the  commissionei*s  so  to  sue,  must  be 
acquired  in  the  way  the  act  prescribes.  Now  it  is  clear 
that  this  is  not  a  contract  entered  into  in  the  way  pre- 
scribed by  the  local  act  referred  to  in  sect.  120.,  because 
such  a  contract  must  be  entered  into  by  five  commis- 
sioners: nor  is  it  a  contract  authorized  by  sect.  116. 
128.  or  134.  of  57  G.  3.  I  am  not  prepared  to  say 
that  if  the  contract  had  actually  been  executed  by 
Curling,  or  an  insufficient  number  of  commissioners, 
they  might  not  have  sued  in  their  individual  capacity  as 
trustees  for  the  parties  really  interested.  But  this  action 
is  not  of  such  a  description ;  it  is  an  action  brought  by 
the  Plaintiff  in  his  public  capacity  of  clerk  to  the  com- 
missioners :  and  he  resorts  to  his  public  capacity  to  re- 
cover a  claim  for  work  done  in  his  private  capacity ;  a 
claim  which  the  Defendant  complains  of  as  altogether 

unreasonable 
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linreasonable  in  its  amount,  and  wiiich  therefore  we 
cannot  regret  to  find  defeated. 

Aloerson  J.  I  am  of  the  same  opinion.  Sect.  120. 
gives  the  commissioners  a  power  to  sue  in  the  name  of 
their  clerk,  but  it  must  be  on  such  a  contract  as  they  are 
authorized  to  enter  into.  The  contract  set  forth  in  this 
declaration  is  not  of  that  description,  because  it  is 
neither  under  seal,  nor  entered  into  by  five  commis- 
sioners. If  the  commissioners  have  no  right  to  sue» 
neither  has  their  clerk,  in  his  capacity  of  clerk.  This 
▼iew  of  the  case,  which  I  took  at  the  trial,  I  see  no  rea^ 
SOB  to  alter. 

Rule  absdute» 
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Sme  It. 


^HIS  was  an  action  for  the  price  of  a  waggon,  alleged 
to  have  been  sold  and  delivered  by  the  Plaintiff*  to 
the  Defendant. 

At  the  trial,  it  appeared  that  the  iron  work  used  for 
the  waggon  was  purchased  by  the  Defendant  of  another 
person  who  assisted  the  Plaintiff*'s  men  in  putting  it  on^ 
and  charged  the  Defendant  for  his  time.  The  Defend^ 
ant  also  purchased  a  tilt  from  another  person,  which 
was  afterwards  carried  to  the  Plaintifi*'s  yard  and  fixed 
by  his  men  on  the  waggon.  These  things  having  been 
done  before  the  waggon  was  finished,  and  there  being 
no  proof  of  actual  delivery,  the  Plaintiff*  was  nonsuited. 

Wilde  Seijt.,  in  Easter  term,  obtained  a  rule  nisi  to 
•et  aside  tfab  nonsuit,  on  the  ground  that  the  Defendant 

H  2  had 
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1833.       had  exercised  acts  of  ownership  over  the  waggon,  and 

\"~^  ^^     that  the  exercise  of  such  acts  was  tantamount  to  a  de- 
Maberley 

V,  livery.     Chaplin  v.  Rogers,  {a) 

SpEPPAED. 

Jones  Seijt  shewed  cause.  In  Chaplin  v.  Rc^erSy  a 
part  of  certain  hay,  the  price  of  which  the  Plaintiff  sought 
to  recover,  was  sold  by  the  Defendant  to  a  third  person, 
who  actually  carried  it  away.  Here,  the  Defendant 
only  assisted  in  the  construction  of  tlie  waggon,  but 
never  received  it  after  it  was  finished.  There  has, 
therefore,  been  no  acceptance  pursuant  to  the  statute  of 
frauds,  5. 17. 

fVilde  was  heard  in  support  of  the  rule. 

Cur.  adv.  vulL 

TiNDAL  C.  J.  The  question  in  this  case  arises  upon 
the  seventeenth  section  of  the  statute  of  frauds,  the  pro- 
visions of  which  have  been  extended  by  the  late  act 
9  G.  c.  14>.  to  contracts  for  the  sale  of  goods,  *^  notwith- 
standing the  goods  may  not,  at  the  time  of  the  contract, 
be  actually  made.''  And  the  question  is,  whether  there 
has  been  such  an  acceptance  of  the  waggon  by  the  De- 
fendant as  to  satisfy  the  statute  of  frauds.  The  words 
of  the  section  above  referred  to  are  very  precise :  that 
the  contract  shall  not  be  allowed  to  be  good,  **  unless 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same."  The  class  of  cases  on  which 
the  Plaintiff  relies,  is  that  in  which  the  buyer  has  ex- 
ercised some  decisive  act  of  ownership  over  the  com- 
modity sold,  as  in  the  case  of  Chaplin  v.  Rogers^  by 
selling  part  of  it  to  another  person;  and  it  is  contended) 
that  the  fact  of  the  iron  work  used  for  the  waggon 
having  been  purchased   by  the  Defendant  of  another 

(«)  I  Boitt  199.    Bac,  Abr,  AgremnmU  C. 

person 


IK  THE  Third  Year  of  WILLIAM  iV. 


101 


person  who  assisted  the  Plaintiff's  men  in  putting  it 
up,  and  charged  the  Defendant  for  his  time,  is  such 
an  act  of  ownership  exercised  upon  the  waggon  by 
an  agent  of  the  Defendant,  as  brings  this  case  within 
the  principle  above  referred  to.  It  must  be  observed^ 
however,  that  this  was  not  any  act  done  after  the  waggon 
was  finished  and  capable  of  being  delivered,  but  merely 
whilst  it  was  in  progress;  and  that  after  such  assistance 
had  been  rendered,  and  the  iron  work  fixed,  the  waggon 
was  left  in  the  Plaintiff's  yard  to  be  finished  by  him. 
If  the  waggon  had  been  completed  and  ready  for  de- 
livery, and  the  Defendant  had  then  sent  a  workman  of 
his  own  to  perform  any  additional  work  upon  it,  such 
conduct  on  the  part  of  the  Defendant  might  have 
amounted  to  an  acceptance.  We  think  the  act  proved 
at  the  trial  is  by  no  means  so  strong  and  unequivocal  as 
that  which  took  place  in  Chaplin  v.  RogerSy  where  the 
purchaser  sold  part  of  the  hay  to  a  stranger,  who  actually 
took  it  away.  Another  act  which  occurred  in  this  easel 
b  of  a  still  more  doubtful  character,  namely,  the  De- 
fendant's purchasing  a  tilt  from  another  person  which 
was  afterwards  carried  to  the  Plaintiff's,  and  fixed  by 
his  men  on  the  waggon.  This  would  seem  to  amount 
to  no  more  than  if  the  Defendant  had  sent  a  portion  of 
his  own  materials  to  be  worked  up  by  the  Plaintiff- 
And,  indeed,  in  the  case  referred  to,  the  Court  relied 
much  upon  ihe^nding  ofthejury^  that  there  had  been  a 
delivery  of  the  commodity  to  the  purchaser;  which 
finding,  they  observed,  they  were  not  satisfied  was  wrong* 
Now,  there  has  been  no  such  finding  of  the  jury  in 
this  case. 

On  the  other  hand,  there  are  decisions  which  go  the 
length  of  holding,  that  as  long  as  the  vendor  retains  his 
right  of  lien  over  the  whole  of  the  commodity  sold,  there 
has  been  no  such  delivery  and  acceptance  as  the  statute 
intended.  And,  again,  that  unless  there  has  been  a  de- 
ll S  livery 
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livery  ofthe  goods  by  the  vendor,  with  an  intention  of  vest- 
ing the  right  of  possession  in  the  vendee,  and  an  actual 
acceptance  of  the  latter,  with  an  intention  of  taking  pos* 
session  as  owner,  the  statute  is  not  satisfied ;  (see  Baldey  v. 
Parker  {a)y  and  Phillips  Y.BistoHi{b);  and,  undoubtedly, 
the  present  case  cannot  be  held  to  fall  within  the  compass 
of  either  of  those  decisions.  For  the  Plaintiff  retained 
his  lien  upon  the  waggon,  and  there  was  nothing  in  the 
facts  that  denoted  any  intention  either  to  deliver  or  to 
accept.  The  circumstances  of  this  case  certainly  leave 
it  open  to  doubt,  whether  the  statute  has  been  complied 
with  or  not :  but  we  think  it  is  the  duty  of  the  Plaintiff 
to  free  the  case  from  all  doubt,  and  where  any  remains, 
that  it  is  safer  to  adhere  to  the  plain  intelligible  words 
of  the  statute,  which  point  as  clearly  as  words  can  to  an 
actual  delivery,  and  an  actual  receiving  of  part  or  the 
whole  of  the  goods  sold.  Upon  this  ground  we  hold, 
that  in  the  present  case,  the  requisites  of  the  statute 
have  not  been  complied  with,  and  that  the  rule  for 
setting  aside  the  nonsuit  and  entering  a  verdict  for  Plain- 
tiff must  be 

Discharged. 
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T  T  PON  a  motion  for  a  new  trial,  the  parties  agreed  to 
state  the  following  case  for  the  opinion  of  the 
Court :  — 

This  was  an  action  brought  to  recover  the  sum  of  80/., 
for  money  had  and  received  by  the  Defendant  to  the 
Plaintiff^s  use. 

A  commission  of  bankrupt  issued  against  the  Plaintiff. 

dated 
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dated  1824,  and  the  Defendant  was  afterwards  appointed 
official  assignee  under  the  commission.  The  80/.,  claimed 
in  this  action,  was  received  from  the  tenant  of  the  Plain- 
tiff's estate  by  the  Defendant  as  official  assignee,  and  as 
such  he  signed  the  receipt  for  the  amount. 

The  Plaintiff  had  applied  to  a  commi^ioner  of  bank- 
rupt, to  appoint  an  official  assignee  to  investigate  if  any 
debt  was  due  to  the  petitioning  creditor,  to  enable  him, 
the  Plaintiff,  to  dispute  the  validity  of  the  commission. 

It  was  agreed  to  be  taken  as  a  fact,  for  the  purpose  of 
this  case,  that  the  Plaintiff  was  not  a  bankrupt  at  the 
time  the  commission  of  bankrupt  issued :  and 

The  question  for  the  opinion  of  the  Court  was,  first. 
Whether  the  Defendant  was  liable  in  this  action,  the 
money  sought  to  be  recovered  having  been  received  by 
him  in  his  character  of  official  assignee :  and,  secondly, 
whether  the  application  made  by  the  Plaintiff,  as  above, 
would  preclude  him  from  maintaining  the  action. 

The  case  was  argued  by  Wilde  Serjt.  for  the  Plaintiff 
and  Janes  Seijt.  for  the  Defendant 

Cur.  adv*  vulL 


1899. 


TiNDAL  C.  J.  This  case  was  brought  originally  before 
the  Court  upon  a  motion  by  the  Defendant  to  set  aside 
a  verdict  for  the  Plaintiff,  upon  the  ground  of  such 
verdict  being  against  evidence ;  and  after  hearing  cause 
shewn  against  that  rule,  the  Court  made  it  absolute  on 
payment  of  costs.  But  upon  its  being  suggested  that 
it  might  save  much  expense  to  the  parties,  if  the  Court 
would,  in  the  first  instance,  declare  their  opinion  on  two 
points ;  namely,  first,  whether  an  action  for  money  had 
and  received  was  maintainable  by  the  bankrupt  against 
the  official  assignee,  for  money  received  by  him  in  that 
diaracter;  and,  secondly,  whether  in  this  particular 
case,  the  bankrupt  was  estopped  from  suing  the  official 
assignee  by  reason  of  his  having  himself  applied  to  the 

H  4  com* 
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oommissioners  of  bankrapt  for  the  appointment  of  an 
official  assignee;  the  case  has  been  again  argued  with 
reference  to  these  points  only.  And  after  hearing  such 
argument,  we  are  of  opinion,  upon  the  first  point,  that, 
assuming  the  official  assignee  has  not  paid  the  money 
receired  by  him  from  the  bankrupt's  estate  into  the 
Bank  of  Englandy  to  the  credit  of  the  Accountants 
General,  as  directed  by  the  I  &  2  fV.  4.  c.  56.  s.  S2., 
before  notice  or  demand  made  upon  him  by  the  bank- 
rupt, but  that  he  still  retains  such  money  in  his  own 
hands,  there  is  no  objection  against  maintaining  the 
present  action,  simply  on  the  ground  of  his  character 
as  official  assignee.  As,  however,  it  is  not  stated  to  us 
whether  such  money  has  been  paid  over  according  to 
the  directions  of  the  act  or  not,  it  will  be  sufficient  to 
state  that  the  opinion  now  given  by  us  depends  upon 
the  supposition  that  the  money  is  still  retained  by  the 
Defendant 

There  is  no  clause  in  the  statute  creating  this  office 
by  which  an  exemption  from  personal  liabilities  is 
expressly  given  to  the  official  assignee  under  circum- 
stances which  would  render  the  assignees  chosen  by  the 
creditors  personally  responsible.  If,  therefore,  he  has 
any  such  special  exemption,  it  must  arise  either  from 
the  mode  of  his  appointment  or  from  the  nature  and 
description  of  the  duties  which  he  has  to  perform.  As 
to  the  mode  of  his  appointment,  it  is  enacted  by  the 
twenty-second  section  of  the  act,  that  one  of  the  thirty 
persons  chosen  by  the  Chancellor  shall  be  the  official 
assignee  of  each  bankrupt's  estate  and  effects,  together 
with  the  assignee  or  assignees  to  be  chosen  by  the 
creditors.  The  clause  then  proceeds  to  direct,  that  all 
the  personal  estate  and  effects,  and  all  the  rents  and 
profits  of  the  real  estate  of  the  bankrupt  shall  be  pos- 
sessed and  received  by  such  official  assignee  alone ;  and 
that  all  monies  shall  be  forthwith  paid  by  such  official 

assignee 
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assignee  into  the  Bank  of  England  to  the  credit  of  the  1889. 
Accountant-Genera],  subject  to  the  orders  of  the  Court 
of  Chancery,  or  of  the  Court  of  Bankruptcy ;  h^  the 
official  assignee,  being  liable  in  the  same  manner  as 
other  assignees  if  he  neglects  to  pay  over  such  money ; 
and  the  section  then  concludes  by  stating,  ^*  that  until 
assignees  shall  be  chosen  by  the  creditors^  such  official 
assignee  so  to  be  appointed  to  act  with  the  assignees  to 
be  chosen  by  the  creditors,  shall  be  enabled  to  act,  and 
shall  be  deemed  to  be,  to  all  intents  and  purposes  what* 
soever,  a  sole  assignee  of  each  bankrupt's  estates  and 
effects."  There  appears,  therefore^  no  other  distinction 
in  the  appointment  of  the  different  assignees,  except 
that  the  official  assignee  is  appointed  by  the  Chancellor, 
the  other  assignees  chosen  by  the  creditors;  and  the 
principal  di£ference  between  their  duties  is,  that  the 
official  assignee  alone  can  receive  all  the  monies  and 
the  profits  of  the  real  estate  of  the  bankrupt.  This 
mode  of  his  appointment  differs  not  materially  from 
that  of  a  provisional  assignee  under  the  former  acts, 
who  wa&  an  officer  appointed  by  the  commissioners 
acting  under  the  authority  of  the  Chancellor,  and  who 
would  unquestionably  be  liable  to  refund  to  the  bank- 
mpt  money  collected  from  the  estate,  and  still  remain- 
ing in  bis  hands,  supposing  the  bankrupt  able  to  impeach 
the  validity  of  the  commission.  Here  the  official  as* 
signee  is  appointed  by  the  commissioner  out  of  a  certain 
number  before  chosen  by  the  Chancellor.  In  the  ab* 
sence,  therefore,  of  any  authority  to  that  effect,  we  see 
nothing  in  the  mode  of  his  appointment  which  can  in 
any  way  create  an  exemption  in  his  favour  as  to  his 
personal  responsibility  under  the  same  circumstances. 
In  one  case,  indeed,  the  statute  expressly  enacts,  that  if 
there  be  only  the  official  assignee  in  any  case,  he  shall 
be  deemed  to  be,  to  all  intents  and  purposes  whatsoever, 
a  sole  assignee  of  soch  bankrupt's  estate  and  eflfects. 

Such 
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Such  a  declaration  of  his  rights  and  powers  would  seem 
to  imply  also  a  similar  declaration  of  his  liability ;  and 
as  an  ordinary  assignee  chosen  by  the  creditors,  who 
should  have  money  in  his  hands  collected  from  the  bank- 
rupt's estate,  would  be  liable  to  refund  the  same  to  the 
bankrupt  as  being  his  money,  in  case  he  should  be  able 
to  disprove  the  bankruptcy,  so,  also,  we  think  in  the 
present  case,  the  official  assignee,  who,  if  he  is  the  sole 
assignee,  is  by  that  act  deemed  to  be,  to  all  intents  and 
purposes,  the  same  as  a  sole  assignee  chosen  by  the 
creditors,  is  liable  to  the  same  actions  as  such  assignee 
where  the  same  circumstances  take  place. 

As  to  the  second  question  above  raised,  the  facts 
attending  the  application  to  the  commissioners  relative 
to  the  appointment  of  the  Defendant  as  official  assignee, 
are  not  stated  with  any  degree  of  precision  or  accuracy ; 
we  can  only  say  therefore,  in  general  terms,  that  if  the 
Defendant  should  turn  out  to  have  been  appointed  to 
the  office  through  the  means,  instrumentality,  or  pro- 
curement of  the  Plainti£^  it  will  be  very  difficult  to  say 
he  can  have  any  right  to  maintain  this  action.  It  was 
the  duty  of  the  Defendant,  when  appointed,  to  receive 
the  money  in  question;  he  had  no  option  under  the 
statute ;  and  this  was  well  known  to  the  Plaintiff  at  the 
time  of  his  appointment.  Whatever  may  have  been 
the  object  or  motive  of  the  Plaintiff,  whether  to  enable 
himself  to  dispute  the  commission,  or  for  any  other 
purpose,  can  make  no  difference  in  the  duty  imposed  by 
the  statute  on  the  Defendant ;  the  moment  he  was  ap- 
pointed, that  duty  attached  upon  him.  And  we  think 
it  at  least  very  doubtful,  whether  the  bankrupt,  who 
assisted  in  or  procured  the  appointment  of  the  Defend- 
ant to  an  office  of  which  the  duty  was  to  receive  the 
rents  of  his  estate  for  the  use  of  the  creditors,  can  after- 
wards turn  round  upon  him,  and  charge  him  with  having 
received  those  rents  to  the  use  of  himself,  the  bankrupt. 

The 
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The  case  referred  to  of  Like  v.  Home  and  Another  {a)  1838. 

appears  a  strong  authority  to  that  point.  '  '_^ -  '-  ' 

A  new  trial  therefore  must  be  had  if  the  parties  think  9. 

it  advisable.  Clabke. 

(a)  6  Ejp.N.  P.  20. 


De  BeGNIS  V.  ArMISTEAD.  June  ix. 

'T^HIS  action  was  brought  by  an  opera  singer  against  Held,  that 

the  proprietor  of  the  Amphitheatre  at  Liverpool^  to  ^*ip^»  **«J»5 
recover  167/-9  the  amount  of  a  bill  of  exchange,  accepted  the  concern* 
by  the  latter  in  payment  of  a  balance  of  account.     The  could  not  re- 
declaration contained  also  the  usual  money  counts.  had^paiininhe 

In  September  1831,  the  parties  entered  into  an  agree-  request  of  tht 
ment  to  bring  out  Italian  operas  and  dancing,  for  a  few  ^"'"'™**>  ™ 
weeks  at  the  Defendant's  theatre  at  LaverpooL     By  the  m  unlicensed 
terms  of  that  agreement,  the  Defendant  bound  himself  tl^^tre. 
to  furnish  the  lights,  scenery,  orchestra,  an  efficient  corps 
de  ballet  and  dresses  for  the  dancers ;  and  the  Plaintiff 
contracted  to  provide  the  opera  singers,  and  also  their 
dresses.     It  was  further  stipulated,  that  the  parties  were 
to  divide  the  receipts,  on  each  night,  equally  between 
them;  and  they  were  each  to  have  one  clear  benefit- 
night.     That  agreement  was  acted  upon,  but  the  specula- 
tion turned  out  a  losing  one. 

On  the  winding  up  of  the  accounts  between  the  parties, 
a  balance  of  167/.  appeared  to  be  due  to  the  Plainti£^ 
for  which  he  ultimately  obtained  the  bill  in  question. 
The  defence  was,  that  the  bill  was  void,  as  ^ven  for  an 
illegal  consideration;  namely,  as  a  security  for  money 
received  for  performances  at  the  Liverpool  theatre,  which, 
from  subsequent  negotiations  respecting  a  licensed  theatre 

possessed 
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1838.       possessed  by  the  I>erendant  at  Manchester,  it  appeared 

I^""""*^     the  Plaintiff  knew  was  unlicensed.     The  Plainti£  how- 
DkBeonis 

«.  ever^  proved  that  the  bill  was  given  in  respect  of  money 

Abmistbad.    ^hich  he  had  paid  at  Defendant's  request;  viz.,  120/. 

for  dresses  for  the  dancers ;  78/.  to  pay  the  expence  of 

carrying  down  the  ballet  corps  and  Venafro,  the  ballet 

master;  and  30/.  for  Defendant's  expences  in  London. 

GaseleeJ^  before  whom  the  cause  was  tried,  held,  that 
if  the  bill  was  given  to  secure  payment  of  the  money 
taken  at  the  doors  of  an  unlicensed  theatre  it  was  void 
in  law,  and  the  Plaintiff  could  not  recover:  he  left  it  to 
the  jury,  however,  to  say  whether  it  was  given  for  that 
purpose,  or,  as  stated,  on  the  part  of  the  Plaintiff,  for 
monies  paid  by  the  Plaintiff  on  account  of  the  Defendant. 
The  jury  were  of  the  latter  opinion,  and  returned  a 
verdict  for  the  Plaintiff  for  the  amount  of  the  bill. 

lAidlaw  Serjt.  obtained  a  rule  nisi  to  set  aside  the 
Verdict  as  against  evidence,  or  to  reduce  it  to  SO/,  on  the 
ground  that  the  residue  of  the  sum  claimed  by  the 
Plaintiff  had  been  lent  or  paid  in  pursuance  of  an  illegal 
contract  for  dramatic  entertainments  at  an  unlicensed 
theatre.  He  cited  GaUini  v.  Laborie  (a),  where  it  was 
held  that  no  action  could  be  maintained  for  the  breach 
of  an  agreement  *^  to  dance  at  the  king's  theatre  in  the 
Hay  Market,  or  at  such  other  place  as  the  Plaintiff 
should  appoint,"  if  it  appeared  that  no  licence  for  that 
theatre  was  granted  by  the  Lord  Chamberlain,  as 
required  by  the  10  G.  2.  c.  28.,  and  that  the  Plaintiff 
did  not  request  the  Defendant  to  dance  at  any  other 
place  which  was  licensed. 

fVilde  atid  Spankie,  Seijts.,  who  shewed  cause,  after 
speaking  to  the  sufficiency  of  the  evidence,  contended, 

(a)  5  r.  R.  a44- 

that 
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that  the  mere  fact  of  the  Plaintiff  having,  at  the  Defend-       1833* 

ant*8  request,  discharged   certain  debts  due  from   the    Ij   ' " 

Defendant,  did  not  implicate  the  Plaintiff  in  the  illegal  v. 

transaction  in  which  those  debts  had  been  contracted.    A^M\a:^«Ai). 

He  was  therefore  entitled  to  recover  on  the  money  counts.. 

If  he  had  placed  the  money  in  the  Defendant's  handa 

instead  of  himself  discharging  the  Defendant's  debts,  the 

whole  claim  would  have  stood  upon  the  same  footing  a$ 

the  30/.  advanced  to  the  Defendant  himself;  and  between 

placing  the  money  in  the  Defendant's  hands,  or  in  the 

hands  of  a  creditor  at  the  Defendant's  request,  there  wa& 

no  substantial  difference.      In  GcUlini  v.  Laborie^  the 

Plaintiff  himself  was  conducting  the  unlicensed  theatre, 

and,  therefore,  could  not  enforce  a  contract  by  which 

be  called  on  the  Defendant  to  violate  the  law. 

LudUm  insisted  that  the  Plaintiff  here,  having  a  part 
interest  in  the  conduct  of  the  Liverpool  theatre,  must  be 
taken  to  have  paid  the  sums  in  question  in  furtherance 
of  the  illegal  concern. 

Cur^  adv.  vuU* 

TiNDAL  C.J.  We  can  entertain  no  doubt, that  the 
agreement  between  the  Plaintiff  and  Defendant  bear-* 
ing  date  the  21st  of  September  1831,  was  an  illegal 
agreement. 

It  was  an  agreement  to  become  equal  sharers  in  the 
profits  to  be  derived  from  acting  operas  and  ballets  at  a 
theatre  not  licensed  according  to  the  provisions  of  the 
statutes  10  G.  2.  and  28G.  3. ;  and  from  the  language 
of  part  of  the  agreement,  we  can  feel  no  doubt  but  that 
it  was  known  to  both  parties,  at  the  time  of  entering 
into  it,  that  exhibitions  in  such  unlicensed  theatres  was 
a  breach  of  the  law. 

If,  therefore,  the  bill  of  exchange  had  been  given 
for  the  share  of  profits  claimed  by  the  Plaintiff,  or  for 

the 
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the  excess  oF  advances  made  by  the  PlaintifT  on  tb<$ 
account  of  such  illegal  partnership,  it  is  clear^  upon  the 
authority  of  Mitchell  v.  Cockbume  (a),  that  the  Plaintiff 
could  recover  no  part  of  his  demand.  But  it  is  con- 
tended by  the  Plaintiff  that  the  jury  having  expressly 
found  that  the  bill  of  exchange  was  given  in  respect  of 
three  distinct  payments  made  by  the  Plaintiflf,  the  bill 
of  exchange  may  be  left  out  of  view  altogether,  and 
that  the  sums  so  paid  may  be  recovered  under  the 
money  counts.  The  question  therefore  is,  whether 
these  payments  were  made  under  circumstances  which 
will  enable  the  Plaintiff  to  recover  all  or  any  of  them 
upon  the  money  counts. 

The  principle  by  which  the  present  case  is  to  be 
decided  is  that  which  is  very  clearly  expressed  by 
Holt  C.J.  in  Bartlett  v.  Vinor{b\ — "  Every  contract 
made  for  or  about  any  matter  or  thing  which  is  pro- 
hibited and  made  unlawful  by  statute  is  a  void  contract^ 
though  the  statute  does  not  mention  that  it  shall  be  so^ 
but  only  inflicts  a  penalty  on  the  offender,  because  a 
jpenalty  implies  a  prohibition,  though  there  are  no  pro- 
hibitory words  in  the  statute.''  The  same  principle  is 
more  briefly  expressed  by  Lord  Ellenborough  in  the  case 
of  Langton  v»  Hughes  (c),  —  "  What  is  done  in  contra<* 
vention  of  the  provisions  of  an  act  of  parliament,  cannot 
be  made  the  subject  of  an  action." 

Now,  as  to  one  of  the  sums,  viz.  the  sum  of  78/.,  it 
appeared  in  evidence  that  the  ballet  master,  when  in 
London^  applied  to  the  Plaintiff,  at  the  request  of  the 
Defendant,  to  advance  a  sum  of  money  on  the  credit  of 
the  Defendant,  to  pay  the  expense  of  carrying  down  the 
ballet  master,  and  the  company  which  he  had  hired^ 
from  London  to  Liverpool,  This  sum  the  Plaintiff  ao 
cordingly  advanced  to  the  ballet  master.     As  the  De^ 

(«)  a  H.  Bl.  379.       {B)  Cartb.  %$%.      {c)  z  M.^  S.  596. 

fendant 
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fendant  had  by  the  terms  of  the  agreement  engaged  to 
furnish  every  evening  of  the  performance,  after  the 
opera,  a  ballet  of  good  and  efficient  dancers  at  his  ex- 
pense, this  sum  of  money,  paid  for  the  express  purpose 
of  conveying  them  down  to  the  place  where  the  illegal 
Exhibition  was  to  be  made,  appears  to  us  to  fall  within 
the  principle  above  laid  down. 

Again,  as  to  the  sum  of  120/.,  the  Plaintifll^  at  the 
request  of  the  Defendant,  paid  that  sum  to  Nathan  for 
dresses  purchased  of  him  for  the  very  purpose  of  being 
used  by  the  dancers  in  the  unlicensed  theatre.  It  is 
true  that  the  Defendant  had  also  a  licensed  theatre  at 
Manchester^  and  that  the  dresses  would  in  all  proba* 
bility  be,  and  in  fact  were,  used  in  both  the  theatres. 
But  we  cannot  upon  the  evidence  doubt  that  the  object 
and  purpose  of  the  Plaintiff  in  paying  for  the  dresses^ 
tras  not  to  assist  the  Defendant  in  preparing  for  his  own 
theatre  at  Manchester^  in  which  the  Plaintiff  had  no 
interest,  but  to  assist  in  carrying  into  effect  the  illegal 
contract  between  himself  and  the  Defendant,  of  sharing 
in  the  profits  of  the  unlicensed  theatre  at  LiverpooL 
This  sum,  therefore,  appears  to  us  to  fall  within  the 
same  rule  as  the  former.  But,  as  to  the  remaining  sum 
of  SO/.,  the  only  evidence  is,  that  the  Defendant  had 
borrowed  that  sum  of  the  Plaintiff  to  pay  his  expenses 
at  an  hotel  in  London^  where  the  Defendant  was  re- 
siding in  the  month  next  after  the  agreement  was  made. 
It  seems,  therefore,  to  us  that  there  is  no  ground  for 
holding  this  money  to  have  been  advanced  for  the 
necessary  purpose  of  carrying  the  agreement  into  exe* 
cution;  and  therefore  as  to  this  sum,  we  think  the 
Verdict  ought  to  stand. 

Rule  absolute  to  reduce  the  verdict  to  SO/* 


1833. 


De  Bronis 
Abxistbad. 
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Jiau  1%.  GOBBT  V,  DfiWES. 

Attachment      H^HE  sheriff  having  returned  that  he  made  his  warrant 

gnntedagtintt         j^^  ^ntAiig  to  his  bailiff  to  take  the  Defendant,  by 
rescuertf  upon      ^  ^  '^    j 

a  return  b^       virtue  of  which  warrant  the  bailiff  took  and  kept  him 
sheriff  of  mi^ij  j^  jg^  ^j^j  others  unknown  rescued  him  out  of 

hit  bailif.         ^^  custody  of  the  bailiff.    (See  the  form,  TidiTs  Appen^ 

dix^  125.) 

The  Courts  upon  the  motion  of  Wilde  Seijt,  and  the 
authority  of  S/'r  fF.  Jon*  197*,  cited  in  Com.  Dig^  Rescous^ 
D.  4.,  granted  a  rule  absolute,  in  the  first  instance,  for 
an  attachment  against  the  rescuers,  although  the  return 
stated  a  rescue  out  of  the  custody  of  the  bailifi^  and  nol 
out  of  the  custody  of  the  sheriff. 


June  1%.  Williams  v.  Holland. 


Where  injury  'T^HE  declaration  stated  that  Plaintiff,  on,  &c.  at,  &c^ 

b  ^  was  lawfully  possessed  of  a  certain  cart,  and  of  a 

lessnettand  certain  horse  drawing  the  same;  in  which   said  cart 

wegligaice  of  (^r^ain  persons,  to  wit,  John  Williams^  beinir  the  son 

the  Defendant,  j  n^                                    »          "» 

the  Plaintiff  is  ^^^  servant,  and  Mary  Ann  WilliamSy  being  the  in&nt 

at  liberty  to  daughter  of  the  Plaintiff,  were  then  riding  in  and  along 

ijg  an  actioa  ^  certain  public  and  common  highway :  and  the  Defend- 

notwithfuad-  ant  was  then  and  there  possessed  of  a  certain  gig,  and 

ing  the  act  be  ^f  ^^  certain  other  horse  drawinsr  the  same,  which  said 

immediate,  to  .              , 

long  as  it  it  PS  ^"^  horse  were  then  and  there   under  the   care, 

not  a  wilful  government,  and  direction  of  the  Defendant,  in  and  along 

«*•  the 
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the  said  liighway,  to  wit,  at,  &c.  Nevertheless  the 
DeFendant  so  carelessly,  unskilfully,  and  improperly 
drove,  governeii,  and  directed  his  said  gig  and  hors^e, 
that,  by  and  through  the  carelessness,  negligence, 
unskilfulness,  and  improper  conduct  of  the  Defend- 
ant, the  said  gig  and  horse  of  the  Defendant  then 
and  there  ran  and  struck  with  great  violence  upon  and 
against  the  cart  and  horse  of  the  Plaintiff,  and  thereby 
then  and  there  crushed,  broke  to  pieces,  and  damaged 
the  same ;  and  the  said  cart  of  the  Plaintiff  thereby  then 
and  there  became  and  was  rendered  of  little  or  no  value 
to  the  Plaintiff:  and  thereby  the  said  John  Williams 
and  Mary  Ann  Williams  were  then  and  there  cast  and 
thrown  with  great  force  and  violence  from  and  out  of 
the  said  cart  to  and  upon  the  ground  there,  and  by 
means  of  the  several  premises  aforesaid,  the  Plaintiff  was 
deprived  of  the  service  of  his  son,  and  put  to  expense  for 
doctor's  bills,  &c.     Plea,  not  guilty. 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the 
Plaintiff's  cart  was  standing  at  the  side  of  a  road  twenty- 
four  feet  wide,  with  the  near  wheel  on  the  footway,  when 
the  Plaintiff  in  a  gig,  and,  in  the  act  of  racing  with 
another  gig,  drove  against  the  cart,  upset  and  broke  it 
to  pieces,  and  severely  injured  the  Plaintiff's  children. 

The  defence  was,  that  the  Defendant's  horse  had  run 
away  with  him.  And  the  Chief  Justice  left  it  to  the  jury 
to  say  whether  the  collision  was  the  result  of  accident, 
or  of  negligence  and  carelessness  in  the  Defendant. 
The  jury  found  the  latter,  and  gave  a  verdict  with 
damages  for  the  Plaintiff.  It  was  also  contended,  on 
the  part  of  the  Defendant,  that  the  action  was  miscon- 
ceived, and  ought  to  have  been  trespass  instead  of  case. 
The  Chief  Justice  having  reserved  that  point  for  the 
consideration  of  the  Court, 
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Bampas  Seijt.  obtained,  thereupon,  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit 

Jones  Seijt.,  who  shewed  cause,  contended,  that  the 
result  of  all  the  cases  on  this  subject  was,  that  where  the 
act  complained  of  is  immediate  and  wilful,  the  remedy 
is  only  by  action  of  trespass ;  where  the  act  is  immediate, 
but  occasioned  by  negligence  or  carelessness,  the  remedy 
is  either  by  trespass  or  case;  where  the  act  is  unim- 
mediate,  the  remedy  is  by  case  only.  Weaver  v.  Ward  (a). 
Underwood  v.  HeXDSon  (4),  Reynolds  v.  Clarke  (c),  Scott  t. 
Shepherd{d)i  Morley  v.  Gaisford{e)j  Day  v.  Edwards{g)j 
Savignac  v.  Roome  (A),  Bnicker  v.  Fromont  (i),  Ogle  t. 
Bames{k\  Turner  ▼.  Hawkins (l\  Rogers  \.  Imbleton{m)j 
Huggett  V.  Montgomery  (n),  Leame  v.  Bray  (o),  Lotan  v. 
Cross  {p\  Covell  v.  Laming  (g).  Hall  v.  Pickard  (r), 
Branscomb  v.  Bridges  {s)^  Moreton  v.  Hardem{t)j  Lioyd 
V.  Needltam.  («) 


BompaSi  in  support  of  his  rule,  insisted,  that  the  effect 
of  all  the  authorities  is,  that  when  the  act  complained  of 
is  immediate,  whether  it  be  wilful  or  the  result  of  negli- 
gence, the  remedy  is  by  trespass  only. 

Cuj\  adv.  vuli. 


TiNDAL  C.  J.  This  was  an  action  on  the  case,  in 
which  the  declaration  states  that  the  Plaintiff  was  pos- 
sessed of  a  cart,  and  horse  drawing  the  same,  in  which 


(a)  Hob,  i,'t4. 
{b)  i.S/r.596. 
(e)  I  Str.  634. 

(d)  %  fV.  Bl.  892. 

[e)  %H,  BL  44a. 
ijg)  5  T.  R.  648. 
(h)  6T.  R.i2s> 
(i)  6T.R.6S9. 
(i)  8  T.  R.  188. 
(/}  iB.  er/>.47a. 


{m)  2  N.  R.  119. 
(ir)   2N.  R,44^. 
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cart  were  the  PlaintiiTs  son  and  daughter,  and  that 
Defendant  was  possessed  of  a  gig,  and  horse  drawing  the 
same,  **  which  gig  and  horse  were  then  under  the  care, 
&c.  of  Defendant,  who  was  driving  the  same  in  and 
along  the  highway :"  nevertheless  Defendant  ^'  so  care- 
lessly, unskilfully,  and  improperly  drove,  &c.  his  said 
fpg  and  horse,"  that  through  the  carelessness  of  the 
D^ndant  the  said  gig  and  horse  of  Defendant  ran 
and  struck  with  great  violence  upon  and  against  the 
horse  and  cart  of  Plaintiff,  and  thereby  broke  to  pieces 
the  same,  and  tlie  son  and  daughter  of  Plaintiff  were 
greatly  hurt,  &c.  The  Defendant  pleaded  the  general 
issue ;  and  on  the  trial  the  question  left  to  the  jury  was, 
whether  the  injury  was  occasioned  by  the  negligence 
and  carelessness  of  the  Defendant;  which  question  the 
jury  found  in  the  affirmative,  and  gave  their  verdict  for 
the  Plaintiff,  with  12/.  damages.  After  the  trial,  the 
present  rule  was  obtained  for  setting  aside  the  verdict 
and  entering  a  nonsuit,  under  leave  given  for  that  pur- 
pose, upon  the  ground  that  the  injury  having  been 
occasioned  by  the  immediate  act  of  the  Defendant 
himself,  the  action  ought  to  have  been  trespass,  and 
that  case  was  not  maintainable;  and  amongst  other  cases 
dted  by  the  Defendant's  counsel  in  support  of  this 
objection,  that  of  Leame  v.  Brai/  {a)  was  principally  re- 
lied  upon  as  an  authority  in  point 

The  declaration,  in  this  case,  states  the  ground  of 
action  to  be  an  injury  occasioned  by  the  carelessness  and 
negligence  of  the  Defendant  in  driving  his  own  gig ;  and 
that  such  carelessness  and  negligence  is,  strictly  and 
properly  in  itself,  the  subject  of  an  action  on  the  case, 
would  appear,  if  any  authority  were  wanting,  from 
Com.  Dig.  tit.  Action  upon  the  Case  for  Negligence ; 
and  the  jury  have  found  in  the  very  terms  of  the  declar* 
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ation,  that  the  injury  was  so  occasioned.  Under  such  a 
form  of  action,  therefore,  and  with  such  a  finding  by  the 
jury,  the  present  objection  ought  not  to  prevail,  unless 
some  positive  and  inflexible  rule  of  law,  or  some  authority 
too  strong  to  be  overcome,  is  brought  forward  in  its 
support.  If  such  are  to  be  found,  they  must,  undoubt« 
ediy,  be  adhered  to;  for  settled  forms  of  action,  adapted 
to  difTerent  grievances,  contribute  much  to  the  certain 
administration  of  justice. 

But  upon  examining  the  cases  cited  in  argument, 
both  in  support  of,  and  in  answer  to,  the  objection,  we 
cannot  find  one  in  which  it  is  distinctly  held,  that  the 
present  form  of  action  is  not  maintainable  under  the 
circumstances  of  this  case. 

For  as  to  Leame  v.  Bray^  on  which  the  principal 
reliance  is  placed  by  the  Defendant,  in  which  the  form 
of  action  was  trespass,  and  the  circumstances  very 
nearly  the  same  as  those  in  the  case  now  under  con- 
sideration, the  only  rule  established  is,  that  an  action 
of  trespass  might  be  maintained,  not  that  an  action  on 
the  case  could  not.  The  case  of  Savignac  v.  Roome^  in 
which  the  Court  held  that  case  would  not  He  where  the 
defendant's  servant  wilfully  drove  against  the  plaintiff's 
carriage,  was  founded  on  the  principle,  that  no  action 
would  lie  against  the  master  for  the  wilful  act  of  his 
servant ;  and  in  that  of  Day  v.  Edwards^  in  which  it 
was  ruled  that  trespass  was  the  proper  remedy,  and  not 
case,  it  should  be  observed  that  the  question  arose 
upon  a  special  demurrer  to  the  declaration;  and  that 
the  declaration  stated  that  the  defendant  "  so  Jiiriouslyt 
negligently,  and  improperly  drove  his  cart  and  horse, 
that  through  the  funous^  negligent,  and  improper  con- 
duct of  the  defendant,  the  cart  and  horse  were  driven 
and  struck  with  great  force  and  violence  upon  and 
against  the  carriage  of  the  plaintiflf;"  the  question  there- 
fore arising  upon  a  special  demurrer,  where  the  Court 

could 
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could  look  to  nothinnr  but  the  le^ral  construction  of  the 
declaration,  is  very  differently  circumstanced  from  this, 
where  the  jury  have  found  that  negligence  was  the 
ground  of  the  injury.  On  the  other  hand,  the  cases  of 
Rogers  v,  Imbleton^  and  Ogle  v,  Barnes  and  Others^  are 
simply  in  favour  of  the  proposition,  that  the  present 
form  of  action,  is,  under  the  circumstances,  main- 
tainable. 

We  hold  it,  however,  to  be  unnecessary,  to  examine 
very  minutely  the  grounds  of  the  various  decisions;  for 
the  late  case  of  Moreton  v.  HardetTi  and  Others  ap- 
pears to  us  to  go  the  full  length  of  deciding,  that  where 
the  injury  is  occasioned  by  the  carelessness  and  negli- 
gence of  the  Defendant,  although  it  be  occasioned  by 
his  immediate  act,  the  Plaintiff  may,  if  he  thinks  pro- 
per, make  the  negligence  of  the  Defendant  the  ground 
of  his  action,  and  declare  in  case.  It  has  been  urged^ 
indeed,  in  answer  to  that  case,  that  it  was  decided  on 
the  ground,  that  the  action  was  brought  against  one 
of  the  proprietors  who  was  driving,  and  against  his  co« 
proprietors  who  were  absent,  but  whose  servant  was  on 
the  box  at  the  time:  and  that  as  trespass  would  not 
have  been  maintainable  against  the  co-proprietors  who 
were  absent,  so  case  was  held  maintainable  in  order 
that  all  the  proprietors  might  be  included.  But  it  is 
manifest  that  the  Court  did  not  rest  their  opinion  upon 
so  narrow  a  ground ;  nor  indeed  would  it  have  been  a 
solid  foundation  for  the  judgment,  that  the  master,  who 
was  present,  should  be  made  liable  to  a  different  form  of 
action  than  he  otherwise  would  have  been  if  the  servant 
of  the  other  proprietors  had  not  been  there. 

We  think  the  case  last  above  referred  to  has  laid 
down  a  plain  and  intelligible  rule,  that  where  the  injury 
is  occasioned  by  the  carelessness  and  negligence  of  the 
Defendant,  the  Plaintiff  is  at  liberty  to  bring  an  action 
on  the  case,  notwithstanding  the  act  is  immediate,  so  long 
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as  it  is  not  a  wilful  act;  and,  upon  the  authority  of  that 
case,  we  think  the  present  form  of  action  maintainable 
to  recover  damages  for  the  injury. 

Rule  discharged* 


Jung  II.  ALORrDGE  V.  Harper,  Allen,  Etid  Feist. 


It  u  no  pleai 
to  an  action 
against  sure- 
ties on  a  re- 
plevin bondy 
that  the  re- 
plevin cause 
was  referred 
Co  an  ai^tra* 
tor»  and  that 
iie»  without 
the  know- 
ledge of  the 
siuvtiesy  en- 
larged the 
time  for  mak- 
ing bis  awardi 


T^EBT  on  a  replevin  bond,  taken  on  a  distress  of 
Harper^$  goods  by  his  landlord  Coppard. 
The  declaration  alleged  the  condition  of  the  bond  to 
be  that  Harper  should  prosecute  with  effect  and  without 
delay  his  suit  against  Coppard,  for  taking  his  goods; 
and  after  averring  the  removal  of  the  plaint  by  certiorari^ 
stated  the  judgment  of  the  Court  of  Common  Pleas  that 
Harper  and  his  pledges  should  be  in  mercy,  and  that 
Coppard  should  have  a  return  of  the  goods :  and  that 
Harper  did  not  prosecute  his  suit  with  effect ;  whereby 
the  bond  became  forfeited  to  the  Plaintiff*  as  sheriff  of 
Sussex* 

The  Defendants  Allen  and  Feisi  pleaded,  that  after 

the  making  of  the  plaint  by  Harper,  and  the  taking,  by 

the  Plaintiff  from  the   Defendants,  the  said  supposed 

bond  as  in  the  declaration  mentioned,  and  l)efore  the 

obtaining  the  supposed  judgment  by  Coppard  against 

Jchn  Harper  as  therein  also  mentioned,  to  wit,  at  the 

assixes  held  at  Horsham,  in  and  for  tlie  county  of  Sussex, 

on  the  23rd  of  March  1829,  one  Richard  Thornton, 

the    Defendant   Feisi   and    one    Charles    Feist,   stood 

charged    by  a  certain    indictment    theretofore    found 

against  them,   with    having  theretofore  assaulted   one 

James  Bartlett::  nnd  also  at  the  same  assizes  three  several 

<:auses,  that  is  to  say,  a  certain  cause  wherein  John  Doe 

m  ihe  demise  of  the  said  Thanas  Coppard  was  Plaintifl^ 

and 
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and  Richard  Thornton  was  Defendant,  then  depending 
in  the  Court  of  King's  Bench ;  a  certain  other  cause 
wherein  one  John  Gates  was  Plaintiff  and  the  said 
Richard  Thornton  Defendant,  then  also  depending  in 
the  said  last  mentioned  Court;  and  a  certain  other  cause 
wherein  the  said  Defendant  John  Harper  was  Plaintiff, 
and  the  said  Thomas  Coppard  was  Defendant,  then  de- 
pending in  the  Court  of  Common  Pleas,  came  on  to  be 
tried ;  and  thereupon  a  certain  order  of  nisi  prius  was 
then  and  there  made  in  the  matter  of  the  said  indict- 
ment, and  in  the  said  several  causes,  whereby  it  was 
ordered  by  the  Court,  by  and  with  the  consent  of  the 
parties,  their  counsel  and  attornies,  that  a  verdict  of 
guilty  should  be  entered  against  the  said  Richard  Thorn'" 
ton  upon  the  said  indictment,  and  that  the  jury  should 
be  discharged  from  giving  any  verdict  therein  against  the 
said  Defendant  Feist  and  the  said  Charles  Feist;  and 
that  in  the  cause  wherein  John  Doe  on  the  demise  of  the 
said  T^mas  Coppard  was  Plaintiff,  and  the  said  Richard 
Thornton  was  Defendant,  a  verdict  should  be  entered  up 
for  the  said  John  Docy  damages  Is.  costs  40;.:  that  in 
the  said  cause  wherein  the  said  John  Gates  was  Plaintiff 
and  the  said  Richard  Thornton  Defendant,  a  verdict 
should  be  entered  up  for  the  said  John  GateSf  damages 
1000/1,  costs  405. :  that  in  the  said  cause  wherein  the 
said  now  Defendant  John  Harper  was  Plaintiff,  and  the 
said  Thomas  Coppard  Defendant,  a  verdict  should  be 
entered  up  for  the  said  John  Harper^  damages  4/.  45., 
costs  40s. ;  but  that  such  verdicts  should  be  subject  to 
the  award,  order,  arbitrament,  final  end  and  determina- 
tion of  Thomas  Joshua  Platty  barrister  at  law,  who  was 
by  the  said  order  of  nisi  prius  empowered  to  direct  that 
verdicts  should  be  entered  for  the  prosecutors,  Plainti£& 
and  Defendants  therein,  as  he  should  think  proper;  and 
to  whom  it  was  by  the  said  order  of  nisi  prius  referred 
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to  settle  all  matters  in  difTerence  at  law  or  in  equity, 
between  all  and  either  of  the  said  parties,  and  to  order 
and  determine  what  he  should  think  fit  to  be  done  by  all, 
any,  or  either  of  them  respecting  the  matters  in  dispute ; 
who  agreed  to  be  bound  and  concluded  by  such  deter? 
mination,  and  to  remain  contented  and  satisfied  there- 
with, so  as  he  the  said  arbitrator  did  make  and  publish 
his  award  in  writing  concerning  the  premises,  on  or 
before  the  fourth  day  of  the  then  next  Easter  term. 
And  it  was  by  the  said  order  of  nisi  prius  also  ordered, 
by  and  wjth  the  like  consent,  that  the  arbitrator  might 
from  time  to  time  enlarge  the  time  for  making  his  said 
award,  in  case  he  should  think  fit  so  to  do.  And  the 
said  Defendants  Allen  and  Feist  further  said,  that  the 
said  agreement  and  submission  to  reference  and  order 
of  nisi  priiiSj  were  then  and  there  made  without  the 
knowledge,  privity,  or  consent  of,  or  any  notice  given 
to,  the  said  Defendants  Allen  and  Feist.  And  the  De? 
fendants  Allen  and  Feist  further  said,  that  by  certain  me^ 
moranda  in  writing  by  the  said  arbitrator  made  at  the  foot 
of  the  said  order,  the  time  for  making  his  said  award  was 
duly  enlarged  until  the  1st  of  March^  18S2,  and  that  he 
the  arbitrator  within  that  time,  to  wit,  on  the  3rd  of  Jant^ 
ary  1832,  at,  &c.,  having  assumed  the  burthen  of  the 
said  arbitration,  and  heard,  examined  and  considered  the 
several  allegations  and  proofs  of  the  said  parties  respec- 
tively, did  make  and  publish  his  award  in  writing  of  and 
concerning  the  matters  so  as  aforesaid  referred ;  and  as 
to  the  said  cause  in  which  the  said  John  Harper  was 
Plaintiff  and  Thomas  Coppard  Defendant,  he,  the  arbi- 
trator thereby  then  and  there  found  and  adjudged  that 
the  said  John  Harper  was  not  entitled  to  recover  thereia 
against  the  said  Thomas  Coppard^  and  directed  that  th« 
verdict  so  as  aforesaid  entered  therein  should  not  stand, 
))cU  that  instead  thereof  a  verdict  should  be  entered 

generally 
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generally  for  the  said  Thomas  Coppard :  finding  the 
amount  of  the  rent  in  arrear  40/.,  and  the  value  of  the 
goods  distrained  and  replevied  to  ainount  to  the  like 
sum :  and  that  rhey  the  said  Defendants  Allen  and  Feist 
thereby  were  wholly  discharged  from  their  said  supposed 
.obliCTtion. 

Demurrer;  assigning  for  cause  tlvat  tiie  Defendants 
had  not  traversed  or  denied,  or  attempted  to  put  in 
issue  any  matter  of  fact  alleged  by  the  Plaintiff  in  his 
declaration,  i)ut  had  introduced  and  attempted  to  put 
in  issue  matters  of  fact  not  alleged  nor  necessary  to  be 
atteged  by  the  Plaintiff  in  his  declaratioq  as  aforesaid ; 
and  also  that  the  Defendants  Alien  and  Feist  hud 
not,  by  or  in  their  said  last  plea,  alleged  or  shewn 
any  matter  of  fact  in  avoidance  of  the  said  bond  or 
writing  obligatory  made  and  executed  by  the  Defend* 
ants  Allen  and  Feist  as  aforesaid,  nor  shewn  them«» 
selves  to  be  in  any  manner  discharged  from  the  said 
bond,  either  by  the  payment  of  the  sum  of  money 
mentioned  in  the  said  bond,  or  by  the  performance  of 
the  conditions  thereof:  that  the  said  last^mentioned 
plea  consisted  altogether  of  matter  which  did  not  answer 
or  avoid  the  said  declaration  of  the  Plaintiff,  and  upon 
which  no  apt  or  material  issue  could  be  tdken. 


1833^ 


Wilde  Serjt.  in  support  of  the  demurrer.  The  plea  i& 
ill;  for  the  condition  of  the  bond  that  the  Plaintiff  in 
replevin  should  prosecute  his  suit  with  effect,  has  not 
been  observed,  the  cause  having  gone  to  trial,  and  judg* 
ment  having  been  given  for  the  Defendant.  And  the 
.reference  to  arbitration  is,  in  a  court  of  law,  no  dis- 
charge of  the  sureties,  upon  a  plea  in  bar  to  an  ac- 
tion on  the  bond,  whatever  it  might  be  in  a  court  of 
equity,  or  upon  an  application  by  motion,  where  a  court 
of  law  exerpises  a  discretion  according  to  the  equity  of 

tbe^ 
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the  case.  Archer  v.  Hale  {a)  was  an  application  upon 
motion,  of  that  description,  and  Richards  B.  was  sitting 
in  equity  when  in  Bcncmaker  v.  Moore  {b)  he  held  that 
the  sureties  were  discharged.  The  same  ol)servation 
applies  to  Bammaker  v.  Moore  {c\  as  first  reported  in 
the  Court  of  Exchequer.  So  that  with  respect  to  a 
plea  such  as  the  present,  Moore  v.  Bowmaker{d)  is 
still  authority.  But  if  it  were  otherwise,  an  order  of 
reference  would  not  discharge  the  surety,  unless  it  oc- 
casioned delay  without  his  consent.  Here,  the  order 
of  reference  contained  no  stipulation  for  time,  and  no 
time  was  given.  The  time  taken  by  the  arbitrator  to 
make  his  award  is  part  of  the  judicial  proceeding,  for 
the  arbitrator  upon  such  a  rule  of  reference  is  quasi 
an  officer  of  the  Court,  and  in  the  discharge  of  func- 
tions similar  to  those  of  the  prothonotary.  In  HaUett 
V.  Movntstephen  {e\  where  a  declaration  in  debt  by 
the  assignee  of  a  surety  bond  in  replevin^  set  out  the 
condition,  which  was,  that  "  if  B.  appeared  at  the  then 
next  county  court,  and  there  prosecuted  his  suit  with- 
out delay  against «/.,  the  bond  should  be  void;"  aver- 
ing,  "  that  B.  did  not  appear,"  &c.  And  the  Defend- 
ant pleaded  "  that  B.  did  appear  at  the  then  next 
county  court,  and  prosecuted  his  suit,  &c.,  which  said 
suit  was  still  depending  and.  undetermined;^*  it  was  held 
that  an  agreement  (which  was  made  a  rule  of  court) 
between  Plaintiff  and  the  principal  to  stay  all  procedings 
in  the  replevin^  upon  payment  by  the  latter  of  a  certain 
sum  of  money,  each  party  to  pay  his  own  costs,  was 
admissible  evidence  to  negative  the  allegation  in  the 
plea,  that  the  suit  was  still  depetiding  and  undetermined: 
and  that  the  surety  was  not  discharged  by  such  agree- 
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metit)  after  breach  by  the  principal,  but  was  liable  for 
such  sum  as  appeared  upon  a  reference  to  be  due. 

Talfourd  Serjt.  conirdy  contended^  that  at  law  as  well 
as  in  equity,  upon  plea  as  well  as  upon  motJon»  the 
referring  a  replevin  cause  to  arbitration  without  the 
consent  of  the  sureties,  was  a  delay  which  discharged 
them,  because  they  might  thereby  be  placed  ia  a  worse 
situation ;  and  he  relied  on  Archer  v.  Hale^  and  JBotv- 
maier  v.  Moore. 

Ctn-M  advM  vuU. 


18SS* 


TiNDAL  C«  J.    This  is  an  action  of  debt  upon  Areple^ 

vin  bond,  brought  by  the  sheriff  of  the  county  o(  Sussex 

against  tlie  tenant  and  his  sureties.     The  Plaintiff,  in 

his  declaration,  set  out  the  bond  and  the  condition,  by 

«rhich  it  was  declared,  that  if  Harper  appeared  at  the 

next  county  court  and  prosecuted  his  suit  with  effect,  and 

made  a  return  of  the  goods  and  chattels  mentioned  in 

the  condition,  in  case  a  return  should  be  adjudged,  then 

the  bond  should  be  void ;  and  then  alleged  that  Harper 

did  net  prosecute  his  suit  with  eflfect,  but  that  there  was 

judgment  against  him  in  the  replevin  suit,  and  that  g 

return  of  the  goods  and  chattels  was  adjudged  to  the 

amount.     The  Defendants  first  pleaded  non  est  factum^ 

and  the  two  sureties  then  pleaded,  secondly,  that  the 

replevin  suit,  whilst  pending,  was  referred  under  an  order 

of  nisi  prius  to  the  award  of  an  arbitrator,  without  any 

notice  to  .or  consent  of  them  the  sureties;  and  that  the 

aitbitrator^  after  enlarging  the  time,  made   his  award, 

directing  the  verdict  to  be  entered  for  tlie  avowant,  and 

finding  the  amount  of  the  rent  in  arrear,  and  the  value 

of  the  goods  distrained ;  and  the  plea  then  concluded 

that  the  Defendants,  Allen  and  Feist  the  sureties,  were 

hereby  discharged  from  their  isaid  ^obligation.     To  this 

second 
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second   plea    there  was    a    demurrer  and  joinder  in 
demurrer. 

The  point  made  on  the  argument  on  the  part  of  the 
Defendants  was,  that  they  being  sureties  were  discharged, 
by  reason  of  time  being  given  to  the  principal. 

But  we  are  all  of  opinion,  that  although  the  circum- 
stances stated  in  the  plea  might  have  the  eflfect  of  dis- 
charging the  sureties  in  a  court  of  equity,  or  upon  an 
application  to  the  equitable  jurisdiction  of  the  Court, 
upon  a  summary  application  on  some  collateral  point, 
yet  that  these  facts  could  not  be  pleaded  as  a  bar  to  the 
action,   inasmuch  as  they  amount  to  a  part  discharge 
only.     This  is  an  action  of  debt  upon  bond ;  and  the 
only  plea  of  discharge  from   the   performance  of  the 
condition  must  be  a  plea  of  such  discharge  by  a  writing 
under  seal.     In  Hax/ford  v.  Andrews  (a),  it  is  laid  down 
that  it  is  no  plea  to  debt  on  bond  that  the  Plaintiff  agreed 
to  give  a  longer  day  for  payment;   and   the   case  of 
Davey  and   Others    v.   Prcndergrass  [b)   is   an   express 
authority  that  a  parol  agreement  to  give  time   to  the 
principal,  without  the  consent  of  the  surety,  is  no  bar 
at  law  to  an  action  of  debt  upon  bond  against  the  surety. 
And  as  to  the  case  of  Archer  v.  Hale{c)^  which   was 
relied  upon  by  the  Defendant  in  argument  as  a  judgment 
of  this  Court  that  the  sureties   should   be  discharged 
where  time  was  given  to  the  principal   without  their 
consent,  the  answer  is  a  very  obvious  one, —  that  the 
application  to  the  Court,  in  that  case,  was  an  application 
by  motion,  and  that  it  appeared,  upon  the  affidavits  laid 
before  the  Court,  that  it  would  be  against  equity  to  allow 
the  sureties  to  remain  liable;   whereas  the  Court  are 
now  called  upon  to  declare  their  judgment  on  the  legal 


[a)  Cm.  Eliz.  697. 
Id)  sB.^  Aid.  X87. 


(r)     4     hingb.    464.    S,  C. 
1  Moore  tsf  P.  ^85. 


effect 
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effect  of  a  plea.  When,  therefore,  we  determine  that 
the  present  plea  cannot  be  supported,  we  do  not,  in  the 
least,  impeach  the  judgment  given  by  the  Court  in 
Archer  v.  Hale.  The  case  of  Donnelly  v.  Dtmn  (a),  is 
in  point  as  to  the  distinction  between  using  the  same 
state  of  facts  as  a  plea,  and  as  an  application  to  the 
equitable  jurisdiction  of  the  Court. 

Judgment  for  the  PlaintiS 


1839. 


{a)  %  Bos.  ^  PulL  45. 


Abel  Smith  and  Others  v*  Bond. 


June  19. 


T^EBT  on  bond  for  10,000/.,  executed  March  17th, 


1827. 


Plea,  that  the  supposed  writing  obligatory  ifi  the 
declaration  mentioned,  was  made  and  executed  by  the 
Defendant,  together  with  one  W.  K,  fV.  Af,  J.  D.,  J.  W% 
and  A.  P.  G.,  under  and  subject  to  certain  conditions 
thereunder  written;  that  is  to  say,  that  if  fV.  V.^  IV.  M., 
J.  £).,  c7.  /fl,  the  said  Defendant  and  A.  P.  G.,  their 
heirs,  executors,  or  administrators,  or  any  one  or  more 
of  them,  did  and  should  well  and  truly  pay  or  cause  to 
be  paid  unto  the  Plaintiffs,  their  executors  or  admini- 
strators, the  sum  of  5000/.  sterling  money  of  Great 
Britain^  on  the  17th  oi  March  1829,  and  did  and  should 
in  the  meantime,  and  in  like  manner,  pay  or  cause  to 
be  paid  to  them  interest  for  the  same  sum,  at  and  after 
the  rate  of  5  per  cent  per  annum,  by  half  yearly  pay- 
ments on  the  17tb  of  September  and  the  17th  of  March 
in  each  and  every  year,  without  any  deduction  or  abate- 
ment for  taxes,  or  on  any  other  account  whatsoever,  the 

first 


Hdd,  that 
breaches  need 
not  be  iMigned 
in  an  action 
brought  after 
March  1 7tb, 
1819,  on  a 
bond  executed 
in  1817,  ^^ 
conditioned 
for  payment 
of  5000A  on 
the  Z7th 
March  18199 
with  interest 
in  the  mean- 
time^ pur- 
suant to  the 
stipuUtions  of 
an  indenture 
bearing  even 
date  ^prith  the 
bond. 
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iiSd.  first  of  such  half  yearly  payments  to  become  due  on  the 
17th  of  September  next  ensuing  the  day  of  the  date  of 
the  said  bond  or  obligation,  then  and  in  such  case  the 
said  bond  or  obligation  should  be  void,  otherwise  the 
same  should  remain  in  full  force  and  virtue :  provided 
nevertheless,  and  it  was  thereby  declared,  that  the  said 
principal  sum  of  5000/.  and  interest  secured  by  the  said 
bond,  included  and  was  identical  with  the  several  prin- 
cipal sums  of  2500/.  and  2500/.,  and  interest  secured  by, 
and  was  subject  and  governed,  as  well  as  to  the  time  or 
times  of  payment  as  in  all  other  respects  whatsoever,  to 
and  by,  the  provisos,  conditions,  stipulations,  and  agree* 
ments  contained  in  a  certain  indenture  of  assignment, 
bearing  even  date  with  the  said  bond  or  obligation,  and 
made  or  expressed  to  be  made  between  the  Plaintiffs, 
the  Defendant,  and  four  other  parties,  and  was  duly 
stamped  with  the  proper  ad  valorem  duties  in  respect  of 
the  said  principal  monies :  provided  always,  and  it  was 
thereby  further  conditioned  and  declared,  that  each  of 
them  the  said  fV.  M.,  J.  Z).,  J.  W.^  the  Defendant,  and 
A.  P.  G.,  and  his  and  her  respective  real  and  personal 
representatives  should  be  considered  severally  liable  to 
answer  in  damages  by  virtue  of  the  said  bond,  only  to 
the  extent  of  the  sum  of  1000/.,  and  the  proportion  of 
the  interest  for  the  time  being  due  in  respect  of  that 
sum,  and  without  reference  to  any  former  or  other  pay- 
ment or  payments  whatsoever,  until  the  whole  of  the 
said  principal  sum  of  5000/.  and  interest  thereby  secured 
should  be  discharged ;  and  that,  notwithstanding  any 
judgment  which  should  or  might  be  obtained  against 
the  said  obligors,  or  the  survivors  of  them  jointly,  or 
against  any  of  them  the  said  obligors  (except  the  said 
W.  M,)  severally  by  virtue  of  the  said  bond,  no  execution 
or  other  process  should  be  issued,  so  as  to  charge  the 
person  or  estate,  or  real  or  personal  representatives  of 
any  one  of  them  the  said  W.  M.,  J.  Z>.,  J.  W.j  the  De- 
fendant, 
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fendant,  and  A.  P.  G,,  with  the  levying  of  any  sum  or      ^  185S. 
sums  of  money  exceeding  in  amount  the  sum  of  1000/., 
and  a  like  proportion  of  the  arrears  of  interest  for  the 
time  being  due  on  the  said  bond,  and  the  costs  incident 
thereto:   as  by  the  said  supposed  writing  obligatory, 
reference  being  thereunto  had,  would  more  fully  and  at 
large  appear:   that  the  said  Defendant  did  well  and 
truly  pay  and  cause  to  be  paid  to  the  Plaintiflb  the 
sum  of  1000/.  sterling  money  of  Great  Britain  in  the 
said  condition  mentioned,  on  the  17th  of  March  1829: 
and  did  also  in  the  meantime,  and  in  like  manner,  pay 
and  cause   to   be   paid  to    the    Plaintiffs  the  propor« 
Uon  of  interest  for  the  time   being  due  in  respect  of 
timt  sum,  and  without  reference  to  any  former  or  other 
payment  or  payments  whatsoever,  at  and  after  the  rate 
of  5  per  cent,  per  annum,  by  half  yearly  payments,  on 
the  17th  of  September  and  the  17th  of  March  in  each 
and  every  year,  without  any  deduction  or  abatement  for 
taxes,  or  on  any  other  account  whatsoever,  according  to 
the  tenor  and  effect,  true  intent  and  meaning  of  the  said 
condition  of  the  said  writing  obligatory,  and   of  the 
several  provisos,  conditions,  and  agreements  in  the  said 
condition  of  the  said  writing  obligatory  mentioned,  and 
according  to  the  provisos,  conditions,  stipulations,  and 
agreements  contained  in  the  said  indenture  of  assign- 
ment in  the  said  condition  of  the  said  writing  obligatory 
mentioned,  to  wit,  at,  &c. 

The  Plaintiffs,  in  their  replication,  took  issue  on  the 
allegation  of  payment  of  1000/.  and  interest  as  in  the 
plea  averred. 

'     At  the  trial  before  Alder  son  J.,  a  verdict  having  been 
found  for  the  Plaintiffs  for  the  penalty  of  the  bond, 

Goulbum  Serjt.  obtained  a  rule  nisi  for  arresting 
judgment,  on  the  ground  that  the  bond  being  conditioned 
for  the  performance    of  covenants   in  an  indenture^ 

breaches 
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1835.  breaches  ought  to  have  been  assigned  or  suggested,  pur- 
suant to  8  &  9  fF.  S.  c.  1 1.  5.  8.  1  fVms.  Saund.  57.  a. 
2  Wms,  Saund.  187.  a-  Hardy  v*  Bem(a\  Hankin  ▼• 
Broomhead  {b\  Willoughby  v.  Swinton  (r),  Vansandau  v. 
Burt  (d),  Hurst  v.  Jennings,  {e) 

Storks  Serjt*  shewed  cause.  In  the  cases  cited,  either 
the  principal  debt  secured  by  the  bond  was  not  due,  or 
the  covenants,  to  secure  the  performance  of  which  the 
bond  was  taken,  were  not  covenants  for  the  mere  pay- 
ment of  money.  But  it  is  fully  established,  that  though 
bonds  for  the  payment  of  annuities  or  of  money  by  in- 
stalments are  witliin  the  statute,  yet  bonds  for  the  pay- 
ment of  a  sum  certain  at  a  day  certain  are  not  within  it: 
per  Lord  Tenterden  in  Murray  v.  Earl  of  Stair  (g\  Car^ 
dozo  v.  Hardy,  [h)  In  the  present  case,  the  time  for  the 
payment  of  the  principal  debt,  with  all  the  arrears  of 
interest,  having  arrived,  nothing  but  computation  was 
necessary  to  ascertain  the  precise  sum  due. 

Goulbum.  The  language  of  Lord  Tenterden  and  of 
Holrqyd  J.  in  Murray  v.  Earl  of  Stair^  applies  only  to 
cases  where  the  money  is  to  be  paid  on  one  certain  day, 
or  upon  one  event.  The  present  case,  in  which  interest 
was  to  be  paid  on  several  occasions  before  the  principal 
sum  could  be  demanded,  cannot  be  distinguished  from 
a  case  of  payment  by  instalments,  and  the  action  is, 
within  the  very  letter  of  the  statute  of  William^  an  action 
on  a  bond  for  non-performance  of  covenants  contained 
in  an  indenture. 

Cur.  adxK  vuU. 

(a)  5  T.  R.  636.  {e)  5  B.  ^  C.  650. 

(b)  sB.iff  P.  607.  ig)  %B.^  C.  81. 
(0  6EastfS50.  (h)  %  B.  Meore^  lao. 
(d)  \B.^  Aid.  ^\^. 

TiNDAL 
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TiNDAL  C.  J.     The   question   in   this   case  arising        ISSS. 
upon  the  record  is,  whether  it  was  necessary  to  assign 
breaches  of  the  condition  of  the  bond  stated   in   the 
pleadings,  under  the  statute  8  &  9  ^.  3.  c.  11.  5.  8.,  and 
to  assess  the  damages  on  those  breaches. 

By  that  statute  it  is  provided,  that  in  all  actions  in 
any  Court  of  record  upon  any  bond,  or  on  any«penal 
sum,  for  non-performance  of  any  covenants  or  agree- 
ments contained  in  any  indenture,  deed  or  writing,  the 
Plaintiff  may  assign  as  many  breaches  as  he  shall  think 
fit,  and  the  jury  shall  assess  not  only  such  damages  and 
costs  as  have  heretofore  been  usually  done,  but  also 
damages  for  such  of  the  breaches  as  the  Plaintiff  shall 
upon  the  trial  of  the  issues  prove  to  have  been  broken, 
and  the  like  judgment  shall  be  entered  on  such  verdict 
as  heretofore  has  been  usually  done.  It  then  proceeds, 
after  providing  for  cases  of  judgment  on  demurrer,  or 
by  confession,  or  nil  dicii,  to  enact,  that  in  case  the 
Defendant,  after  such  judgment  and  before  execution, 
shall  pay  into  Court  to  the  use  of  the  Plaintiff  the 
damages  assessed  and  costs,  a  stay  of  execution  shall  be 
entered  on  the  record ;  or  if  by  reason  of  an  execution 
the  Plaintiff  be  fully  paid  all  the  damages  and  costs  and 
the  charges  of  the  execution,  the  Defendant's  body, 
lands,  and  goods  shall  be  thereupon  discharged  from  the 
execution,  but  the  judgment  shall  notwithstanding  re- 
main,  as  a  further  security  to  answer  to  the  Plaintiff  such 
damages  as  he  may  sustain  by  any  further  breach  of 
covenant. 

Now  in  this  case  it  is  contended,  first,  that  this  bond 
appears  on  the  record  to  be  for  the  performance  of  cer- 
tain provisos,  conditions,  stipulations,  and  agreements, 
contained  in  a  certain  indenture  of  assignment  bearing 
even  date  with  the  said  bond,  and,  consequently,  that 
it  is  within  the  words  of  the  statute.  But  we  think 
the  statute  does  not  apply  to  this  case.     The  bond,  it  is 

Vol.  X.  K  true, 
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18S9.  ^  true,  is  for  the  payment  of  a  sum  of  money  on  a  day 
certain,  with  interest  in  the  mean  time,  and  the  liability 
to  pay  those  sums  of  money  depends  on  the  perform- 
ance or  non-performance  of  certain  provisos,  conditions, 
stipulations,  and  agreements  contained  in  another  inden- 
ture. But  the  Defendant  has  upon  the  record  averred, 
in  his  plea,  payment  according  to  those  provisos,  &C., 
which  averment  is  expressly  denied  by  the  replication ; 
and  the  result  of  the  verdict  on  this  issue  is,  not  that 
unliquidated  damages  in  respect  of  the  breach  of  those 
provisos  are  due,  but  that  the  Defendant  is  liable  to  pay 
the  specific  sum  of  money  for  the  securing  of  which  the 
bond  was  given.  This  seems  to  bring  the  case  exactly 
within  that  of  Darbishire  v.  Builer,  {a)  There  the  plea, 
after  craving  oyer^  and  after  reciting  the  mortgage  deed^ 
shewed  the  conditioil  to  be  for  payment  of  a  sum  cer« 
tain,  according  to  the  tenor  of  the  proviso  or  condition 
contained  in  the  indenture,  and  pleaded  that  the  obligor 
paid  the  money  according  to  the  tenor  and  effect  of  the 
condition,  which  the  Plaintiff  denied  by  his  replication. 
The  Court  there  held,  that  the  Plaintiff  in  his  replicatioa 
bad  denied  the  whole  substance  of  the  Defendant's  plea, 
and  that  there  was  no  occasion  for  specially  assigning  a 
breach,  as  issue  had  been  properly  taken  on  the  precise 
averment  of  payment  in  the  plea.  And  the  case  of 
Hurst  V.  JaiingSj  cited  in  the  argument,  is  plainly  dis- 
tinguishable on  this  ground,  that  there  the  condition  of 
the  bond  shewed,  by  reference  to  the  indenture  therein 
mentioned,  that  it  was  not  for  the  payment  of  a  sum 
certain,  but  for  the  performance  of  an  agreement,  the 
breach  of  which  rendered  the  party  liable  to  damages 
only.  This  brings  the  case,  therefore,  to  the  principal 
point,  which  is,  whether  a  bond  for  the  payment  of  a 
turn  certain  on  a  given  day,  and  of  interest  in  the  mean 

(a)  5  B.Moortf  198. 

time 
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time  on  specified  days,  anterior  to  the  day  fixed  for  pay-        1833. 


^ .— ^ 


SXXTH 


ment  of  the  principal,  be  a  bond  within  the  statute. 

It  is  undoubtedy  established  that  an  annuity  bond —  o. 

and  a  bond  for  money  payable  by  instalments  —  are  °o^^* 
within  the  statute ;  the  former  having  been  so  held  in 
Collins  V.  Collins  {a) y  and  the  latter  in  Willoughby  v. 
Svnnton.  (b)  But  both  these  cases  depend,  as  was  ob- 
ienred  by  Lord  Tenierden  in  Mwray  v.  Earl  of  Stair^ 
on  the  provision  in  the  statute  of  William,  that  the 
judgment  should  stand  as  a  security  for  the  future  pay- 
ments of  the  annuity,  and  the  further  instalments  which 
might  become  due. 

But  here,  at  the  time  this  bond  is  put  in  suit,  both 
interest  and  principal  are  due,  and  there  is  no  necessity 
that,  after  execution  is  once  taken  out  for  that  amount^ 
the  judgment  should  remain  as  a  security  for  any  purpose 
whatsoever.     Those  cases  are,  therefore,  materially  dis- 
tinguishable from  the  present,    which    appears   to   fall 
within   the   reason,   and   almost   within   the    letter,  of 
Cardozo  v.  Hardy,  (c)     The  great  object  of  the  statute 
was,  to  take  away  the  necessity  of  applying  for  relief  to 
a  court  of  equity ;  and,  on  this  principle,  replevin  bonds 
and  bail  bonds  are  held  not  to  be  within  the  act,  because 
the  Court  can  there  relieve  the  Defendant  without  his 
being  compelled  to  file  a  bill  in  equity ;  and,  on  the  same 
ground,    money  bonds  are  not  within   it,   against   the 
penalty  of  which  the  courts  give  relief  by  the  statute  of 
^AntK  c.  16.  5.  IS.,  which  empowers  the  Court  pending 
an  action  on  a  money  bond,  if  the  Defendant  shall  bring 
into  court  the  principal  and  interest  due  on  such  bond, 
and  ail  costs  incurred,  to  discharge  him  from  such  bond 
altogether.     Here,  both  principal  and  interest  are  due^ 
and  the  Court  may,  therefore,  stay  the  proceedings  and 

(a)  %  Burr,  8io.  (e)  %  B.  Moortf  »20. 

{k)  6Eattf5SO. 

K  8  relieve 
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18S3.  relieve  the  Defendant.  And,  if  that  be  so,  it  will  follow- 
that,  according  to  the  principles  governing  the  cases  of 
replevin  and  bail  bonds,  Middleton  v.  Btyan  {a\  Moody  v. 
Pheasant  (&),  this  bond  would  not  be  within  the  statute 
of  William.  The  only  question  indeed  is,  whether  this 
be  a  bond  for  the  payment  of  a  less  sum  than  the  penalty, 
on  a  day  and  place  certain :  and  as  it  appears  that^ 
under  the  circumstances  which  have  occurred,  and 
after  the  period  for  payment  of  the  principal  has  once 
elapsed,  the  whole  amount  which  can  ever  become  due 
under  the  bond  becomes  an  ascertained  sum,  being  the 
aggregate  of  both  principal  and  interest;  we  think  this 
has  become  a  bond  for  the  payment  of  a  sum  certain,  on 
the  same  principles  as  a  post  obit  bond  becomes,  after 
the  event  has  happened,  a  bond  payable  on  a  day  certain, 
and  so  falls  within  the  statute  of  Anne  ;  and  if  so,  then, 
according  to  the  doctrine  laid  down  by  Holroyd  J.  in 
Murray  v.  lEarl  of  Stair^  the  case  is  clearly  not  within 
the  statute  of   William, 

The  cases  of  Vansandau  v.  Burt  (c),  and  Tighe  v. 
Crq/ier{d)y  are  distinguishable  in  this  respect,  that 
there,  the  principal  not  being  due,  they  fell  within  the 
provisions  of  the  statute  of  William  as  to  ihe  judg* 
ment  standing  as  a  security  for  the  future.  Here,  after 
the  period  for  the  payment  of  the  principal  had  once 
elapsed,  nothing  but  calculation  is  necessary  in  order  to 
ascertain  the  precise  sum  due  on  the  face  of  the  bond. 

Upon  the  whole,  therefore,  we  are  of  opinion,  that, 
under  the  circumstances  stated  on  the  record,  this  bond 
does  not  fall  within  the  statute  of  William^  and  that  no 
assignment  of  breaches  was  necessary ;  and,  consequently, 
that  the  judgment  for  the  Plaintiff  must  stand. 

Rule  discharged. 

{a)  3M.^S.  155'  W  i  B.  iff  Md.  114. 

{b)  %B.i5f  P.  446.  (d)  2  Taunt.  387. 


IN  THE  Third  Year  of  WILLIAM  IV.  133 

1883. 


Sweet  and  Stevens  v.  Archbold.  ^^^  ^»* 


rt  ' 


THIS  was  an  action  brought  by  order  of  the  Lord  Upon  an 
Chancellor,  and  the  declaration,  which  contained  ^^^^^^  Plain- 
several  counts,  and  to  which  either  party  was  to  be  at  tifTs  for  piracy 
liberty   to  refer,  charged    the  Defendant  with   having  pfcopy"g^'> 
copied,  or  pirated,  in  his  work  called  "  T/ie  Practice  of  ^^jt  the  Dc- 
ihe   Court   of  Common  Pleas  in  Personal  Actions  and  fcndant  had 
Ejectments^  by   «7.  F,  ArchLoldi    Esq.,"   the    Plaintiffs'  JJ^Jj^k  in 
work  called  '*  The  Practice  of  the  Court  ofKin^s  Bench  question  pur- 
in  Personal  Actions  and  FJectments,  by  J.  F.  Archbold,  ^^^^^J^^]^ 
Esq.,"  without  the  Plaintiffs'  licence  or  consent.     At  the  a  cognovit 
trial,  London  sittings  after  Trinity  i^rm  1831,  a  verdict  given  by  him 
was  taken  for  the  Plaintiffs,  on  the  suggestion  of  Tin-  pi^intiffs  and 
dal  C.  J.,  subject  to  the  following  case :  —  one  P.,  in  an 

In  September  1826,  the  Plaintiffs  purchased  of  the  action  for  not 
"*  '  ...  performing  an 

Defendant    the   copyright  of  his   work  entitled   ^*  The  agreement  to 

Practice  of  the  Court  ()f  King's  Bench  in  Personal  Actions  7"^«  ^l»f  wo'^k 
and  E^'ectmnits"  which  was  regularly  assigned  to  them  ^^^  ^  ^^l 
by  deed,  and  of  which  they  have  ever  since  been  and  ficient  defence* 
still  are  the  owners. 

By  an  agreement  which  had  been  previously  en- 
tered into  between  the  Plaintiff  Sweet  and  one  Pheney 
of  the  one  part,  and  the  Defendant  of  the  other 
part,  it  was  agreed,  upon  the  terms  therein  mentioned, 
that  Sweet  and  Pheney  should  publish  a  manuscript 
of  the  Defendant,  of  an  intended  work  on  the  Prac- 
tice of  the  Court  of  Common  Pleas,  in  one  volume.  A 
considerable  delay  having  taken  place  on  the  part  of 
the  Defendant  in  preparing  the  edition  of  the  Common 
Pleas  Practice  for  the  press,  correspondence  took  place 
between    the   Plaintiffs'   attorney   and   the   Defendant 

K  3  upon 


134 


CASES  IN  TRINITY  TERM 


183S. 


Sweet 
Archbold. 


upon  the  subject,  in  which,  in  answer  to  a  complaint  of 
delay,  the  Defendant  said  he  was  ready  to  go  to  press 
with  the  Common  Pleas  Practice^  and  had  been  ready 
for  some  time,  but  as  he  had  been  told  by  the  Plaintiffs 
that  a  book  written  according  to  the  present  agreement, 
namely,  a  single  volume,  shewing  the  difference  be- 
tween the  practice  of  the  Common  Pleas  and  the 
King's  Bench,  would  not  be  so  desirable  as  a  work 
in  two  volumes,  treating  of  the  Common  Pleas  prac- 
tice independently  of  that  of  the  King's  Bench,  he 
had  deferred  preparing  the  manuscript  for  the  press 
until  the  Plaintiffs  had  made  up  their  minds  upon  the 
subject.  Plaintiffs'  attorney  replied,  that  his  clients  were 
quite  willing  to  go  to  press  instantly  with  the  Practice  of 
the  Common  Pleasj  either  in  one  or  two  volumes,  pro- 
vided such  Practice  were,  according  to  Defendant's 
agreement  with  them,  a  complete  Practice  of  the  Court, 
and  not  a  mere  exhibition  of  the  difference  between  the 
practice  of  the  Common  Pleas  and  the  King's  Bench. 
The  Plaintiffs  accordingly  employed  a  printer  to  print 
the  work:  the  printing  commenced  in  the  latter  end 
of  May  or  the  beginning  of  June  1827»  and  was  con- 
tinued until  the  latter  end  of  July  following,  at  which 
time  seventy-six  pages  were  printed  from  the  manu- 
script furnished  by  the  Defendant;  after  which  no 
further  supply  of  manuscript  took  place.  At  the  begin- 
ning of  1828  an  action  was  commenced  by  Sweet  and 
Pheneyy  against  the  Defendant,  for  a  breach  of  the 
said  agreement  in  not  having  furnished  manuscript  of 
the  said  work  of  the  Common  Pleas  Practice  within  a 
reasonable  time.  That  action  was  afterwards  settled 
upon  the  terms  contained  in  the  following  cognovit  given 
by  the  Defendant:  —  "In  the  Kin^s  Benchy  between 
Bichard  Pheney  and  Stephen  Sweety  Plaintiffs,  and  John 
Frederick  Archbold^  Esq.  Defendant.  I,  the  above- 
named  Defendant,  do  confess  this  action,  and  that  the 
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Plaintiffs  have  sustained  damage  to  the  amount  of  1000/., 
besides  their  costs  and  charges,  which  have  been  settled 
and  agreed  at  the  sum  of  37L  14>5.  Sd. :  but  no  judgment 
shall  be  entered  up,  or  execution  issued,  unless  in  default 
of  payment  of  the  sum  of  194/.,  the  real  damages  as 
agreed  between  the  parties,  and  the  sum  of  37/.  145.  Sd.^ 
the  amount  of  the  said  costs,  on  the  10th  day  of  November 
next,  when,  if  default  be  made^  the  Plaintiffs  shall  be  at 
liberty  to  enter  up  their  judgment,  issue  execution,  and 
levy  the  said  damages  and  costs,  together  with  the  ex* 
pence  of  entering  up  such  judgment,  and  issuing  execu- 
tion, sheriff's  poundage,  and  other  incidental  expences* 
And  I  consent  to  withdraw  and  relinquish  my  plea 
pleaded  in  this  cause ;  and  I  undertake  not  to  bring  any 
writ  of  error  or  file  any  bill  in  equity  against  the  Plain*^ 
tiffs,  or  either  of  them^  respecting  the  matter  in  dispute 
in  this  cause.  And  it  is  agreed  that  nothing  herein 
contained  shall  extend  to  license  or  permit  me  the  said 
Defendant  to  publish  or  sell  any  copy  or  copies  of  the 
said  intended  works  mentioned  in  the  declaration  in 
this  cause,  upon  the  practice  of  the  Court  of  Common 
Pleas,  until  after  I  shall  have  fully  paid  and  discharged 
the  above-mentioned  damages  and  costs*  And  it  is 
further  agreed,  that  immediately  upon  payment  by  me 
of  the  sums  aforesaid,  all  such  parts  of  the  said  work  as 
have  been  prepared  or  printed,  and  are  now  in  posses-* 
sion  of  the  Plaintiffs  or  their  printer,  or  other  persons 
for  them,  shall  be  delivered  up  to  me.  As  witness  my 
hand  this  9th  day  of  Jm/j/  1828." 

The  Defendant  paid  the  damages  and  costs  on  the 
5th  of  November  following,  and  shortly  after  received 
from  the  printer,  under  an  order  for  that  purpose,  all 
the  sheets  that  had  been  printed  by  him  of  the  Practice 
of  the  Court  of  Common  Picas.  The  Defendant  there- 
upon employed  the  same  printer  to  complete  the  print-* 
ing  of  the  work  on  his-  the  Defendant's,  account,  and 
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1888.  ^  it  was  for  that  printing  of  the  work  that  the  Plaintifli 
filed  their  bill  for  an  injunction,  which  was  afterwards 
granted,  and  that  this  action  was  brought  by  order  of 
the  Lord  Chancellor. 

It  was  admitted  on  the  part  of  the  Defendant  at  the 
trial,  that  where  the  practice  was  the  same  in  both 
Courts,  the  latter  work  was  a  reprint  from  the  former ; 
and  it  was  proved  by  two  witnesses  that  the  purchasing 
the  Common  Pleas  Practice  did  not  supersede  the  neces- 
sity of  also  purchasing  the  Practice  of  the  Court  ofKin^i 
Bench  by  professional  men. 

The  Common  Pleas  Practice  was  published  in  two 
volumes;  the  first  appeared  in  1828,  and  the  second 
in  1829;  and  previously  to  the  publication  of  each 
volume,  the  Plaintiffs  subscribed  for  and  received  twenty- 
five  copies  of  each ;  which  copies,  however,  they  re- 
turned to  the  Defendant  shortly  after  the  injunction 
against  the  sale  was  issued. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  action,  under  the  circumstances  above  stated, 
was  maintainable.  If  the  Court  should  be  of  opinion 
that  it  was  maintainable,   the  present  verdict  was  to 

stand;  if  not,  then  the  verdict  to  be  entered  for  the 
Defendant. 

The  case  was  argued  by  Merewether  Serjt.  for  the 
Plaintiffs  and  Jones  Serjt  for  the  Defendant,  but  the 
judgment  turned,  exclusively,  upon  the  effect  of  the  cog^ 
naoit.  As  to  which,  it  was  contended  for  the  PiaintiffSf 
that,  having  been  given  to  other  parties,  it  was  res  inter 
alios  gestOf  and  could  not  affect  the  Plaintiffs  in  this 
action :  at  all  events,  it  did  not  constitute  such  a  consent 
in  writing  on  the  part  of  the  Plaintiffs  as  is  required  by 
the  statute,  to  entitle  an  author  to  reprint  works  of 
which  he  has  transferred  the  copyright.  54  G.  3.c.  186. 
^.  4.,  8  Ann.  c,  19. 

For  the  Defendant  it  was  argued,  that  the  acceptance 
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of  the  cognovit  for  the  same  cause  of  action  by  one  of 
many  joint  PlaintiiTs,  was  an  act  binding  on  the  others, 
and  operated  in  the  way  of  satisfaction. 

Cur,  adxh  vtdi. 


1839. 


TiNDAL  C.  J.  Two  questions  have  been  made  in  this 
case.  First,  whether  the  matter  copied  from  the  work 
on  the  Practice  of  the  Court  of  Kiii^s  Benchj  into  the 
work  on  the  Practice  of  the  Court  of  Common  PleaSf 
is  of  such  a  nature  and  extent  as  to  entitle  the  Plaintifis, 
who  are  the  proprietors  of  the  former  work,  to  maintain 
an  action  for  a  violation  of  their  copyright,  supposing 
nothing  to  have  occurred  by  which  any  authority  has 
been  given  to  the  Defendant  to  interfere  with  such  right : 
And,  secondly,  whether  the  publication  by  the  Defend- 
ant of  the  Practice  of  the  Common  PleaSy  in  the  form 
in  which  he  has  published  it,  has  been  so  far  authorized 
by  one  of  the  Plaintiffs  as  to  deprive  him  of  the  right 
to  complain  of  such  publication  in  a  joint  action  with 
his  co-proprietor,  and  thereby  to  have  the  effect  of  de* 
feating  this  action.  If  this  second  question  must  be  de- 
cided in  favour  of  the  Defendant,  it  will  be  unnecessary 
to  discuss  the  first ;  and  we  are  of  opinion  that  it  must 
be  so  decided. 

The  Defendant  having  sold  to  the  Plaintiffs  his  copy- 
right in  a  work  upon  the  Practice  of  the  King's  Bench, 
written  by  himself,  contracted  with  Sxveet  (one  of  the 
Plaintiffi)  and  a  person  named  Pheney^  to  write  for  them 
a  work  upon  the  Practice  of  the  Common  Pleas,  and 
having  failed  to  perform  that  contract,  an  action  was 
commenced  against  him  by  Sweet  and  Pheney  to  recover 
damages  for  the  breach  of  his  engagement,  which  action 
was  afterwards  settled  upon  terms.  Those  terms  are 
stated  in  a  cognovit  given  by  the  Defendant  to  Sweet  and 
Pheney^  which  is  admitted,  pursuant  to  the  order  of  the 
Lord  Chancellor,   to  have  been  signed  by  Sweet  and 
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«_"  ~       so  stated  in  the  case.     The  statement  of  those  terms 

SWEKT 

V.  was,  that  the  Defendant  should  pay  to  Sweet  and  Pkeney 

Ahchbold.  a  sum  of  194/.  by  way  of  damages  for  having  neglected 
to  supply  manuscript  for  the  intended  work,  together 
with  S7/«  14^.  ScL  for  costs  of  suit;  and  that,  upon  pay- 
ment of  such  damages  and  costs,  the  Defendant  should 
be  at  liberty  to  publish  the  work  himself.  The  Defend- 
ant having  paid  such  damages  and  costs,  published  upon 
his  own  account  the  work  which  is  now  alleged  to  be  an 
invasion  of  the  Plaintiffs'  copyright  of  the  King's  Bench 
Practice.  It  becomes,  therefore,  necessary  to  inquire 
what  was  the  nature  of  the  intended  work  which  was 
the  subject  of  the  action  settled  upon  the  above  terms, 
for  it  is  the  work  intended  by  the  parties  to  that  action 
which  the  Defendant  was  authorized  to  publish,  upon 
the  payment  of  the  damages  and  costs.  To  ascertain 
the  nature  of  that  intended  work,  we  must  recur  to 
the  correspondence,  by  which  it  appears  that  the  work 
originally  contemplated  by  both  parties  was  to  be  com- 
prised in  a  single  volume,  shewing  the  difference  only 
between  the  Practice  of  the  King's  Bench  and  that  of 
the  Common  Pleas;  but  that  afterwards  the  character 
of  the  work  was  varied  by  mutual  consent.  It  was 
agreed  that  it  might  be  extended  to  two  volumes.  It 
was  particularly  insisted  upon  by  Sweet  and  Pheney  that 
it  should  be  a  complete  Practice  of  the  Court,  and  not 
a  mere  exhibition  of  the  difference  between  the  Practice 
of  the  Common  Pleas  and  King's  Bench ;  and  it  was 
stated  that  if  such  work  on  the  Common  Picas  Practice 
should  extend  to  two  volumes,  and  contain  as  much 
matter  as  the  two  volumes  of  the  King's  Bench  Practice^ 
they  {Sweet  and  Pheney)  were  willing  to  pay  for  it  after 
the  same  rate  as  had  been  paid  for  the  Practice  of  the 
Kin^s  Bench.  This  work  upon  the  King's  Bench 
Practice  contained  a  great  variety  of  matter  not  parti- 
cularly 
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cularly  applicable  to  the  Court  of  King's  Bench,  but       1888. 
embraced  many  subjects  which  appeared  to  the  author         ~-~*  ^ 
to  be  useful  to  the  practitioner  in  the  Court  of  King's  ^, 

Bench,  though  equally  applicable  to  the  other  Courts  of  Archbchj). 
Westminster  Hall;  such,  among  others,  as  a  section  of 
several  pages  upon  Evidence;  and  it  must  have  been 
quite  obvious  to  any  one  that  a  work  upon  the  Practice 
of  the  Common  Pleas,  however  complete^  could  not  fur- 
nish matter  for  two  such  volumes  as  those  relating  to 
the  Practice  of  the  King's  Bench,  unless  it  comprised, 
like  those  volumes,  such  matters  as,  being  common  to 
all  the  Courts,  were  necessary  for  the  information  of  the 
practitioner  in  the  Common  Pleas. 

Accordingly,  the  Defendant  proceeded  to  furnish  to 
571^^  and  Pheney  manuscript  for  a  work  composed  upon 
the  model  of  the  King^s  Bench  Practice^  and  embodying 
in  it  all  such  parts  of  the  work  upon  the  Practice  of 
the  King's  Bench  as  were  found  equally  applicable  to 
the  Practice  of  the  Common  Pleas.  Seventy-six  pages, 
written  upon  that  model,  were  supplied  by  the  De- 
fendant to  Sweet  and  Pheney^  and  by  them  sent  to  their 
printer,  and  actually  printed.  But  the  Defendant  having 
neglected  to  proceed  in  furnishing  the  manuscript.  Sweet 
and  Pheney  brought  the  action  already  mentioned.  Now 
it  is  observable,  that  of  the  seventy-six  pages  so  sup- 
plied, not  less  than  twenty- five  or  twenty-six  pages 
consist  of  extracts  copied  verbatim  from  the  King's 
Bench  Practice.  It  wns,  therefore,  impossible  for  any 
person  looking  at  the  new  work  not  to  see  that  it  was 
an  adaptation  of  the  plan  and  materials  of  the  work  on 
the  King's  Bench  Practice  to  that  of  the  Common 
Pleas,  so  far  as  they  were  applicable  to  that  Court.  If 
the  Defendant  had  supplied  manuscript  for  the  re- 
mainder of  the  work  in  the  form  now  published,  can  it 
be  doubted  that  such  manuscript  would  have  answered 
the  desoription  of  the   work  intended   by   Sweet  and 
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Phefuy,  as  well  as  by  the  Defendant,  for  not  com- 
pleting which  the  action  was  brought  by  the  former 
against  the  latter.  Looking  at  the  alteration  made  in 
the  plan  of  the  work  originally  proposed,  the  execution 
of  a  considerable  part  of  it  upon  the  altered  plan,  with- 
out objection  by  Sweet  and  Pheney^  and  tlie  prosecution 
of  an  action  against  the  Defendant  for  not  proceeding 
with  the  work  commenced  upon  that  plan,  we  think 
that  the  work  now  published  is  fairly  to  be  considered 
as  the  intended  work  which  was  the  subject  of  the 
action;  and  consequently  that  the  Defendant,  having 
paid  the  stipulated  damages  and  costs  for  not  com- 
pleting that  work,  is  not  liable  to  an  action  at  the  suit 
of  Sweet  and  his  co-plaintifis  for  having  published  such 
work  upon  his  own  account. 

We  therefore  think  the  verdict  should  be  entered  for 
the  Defendant 

Judgment  for  Defendant. 


(IN  THE  HOUSE  OF  LORDS.) 
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Cadell  V.  Palmer. 


A  limitation       f  N  this  case,  a  question  as  to  the  validity  of  devises 
by  way  o  ^|^^  vesting  of  which  was  suspended  for  terms  of  one 

deyite,  which     hundred  and  twenty  years,  determinable  on  lives,  and 

18  not  to  take    twenty-one  years  absolutely,  was  raised  upon  a  bill  filed 
effect  until 

after  the  de- 
termination of  a  life  or  lives  in  being,  and  a  term  of  twenty-one  years  as  a  term  in 
grots,  and  without  reference  to  the  infancy  of  any  person  who  is  to  take  under 
such  limitation,  or  of  any  other  person,  is  a  valid  limitation. 

SeeiUf  if  to  the  term  in  gross  of  twenty-one  years  be  added  the  number  of  monthf 
equal  to  the  period  of  gestation. 

by 
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by  an  heir  at  law  against  trustees  under  a  will.  The  Vice- 
Chancellor  (Sir  John  Leach)  held  the  limitations  in  the 
will  to  be  valid ;  observing,  "  that,  although  the  rule  of 
law  be  framed  by  analogy  to  the  case  of  a  strict  settle- 
ment, where  the  twenty-one  years  was  allowed  in  respect 
of  the  infancy  of  the  tenant  in  tail,  yet  he  considered  it 
to  be  fully  settled,  that  limitations  by  way  of  devise  or 
springing  use  might  be  made  to  depend  upon  an  ab- 
solute term  of  twenty-one  years  after  lives  in  being."(a) 

Against  this  decree  there  was  an  appeal  to  the  House 
of  Lords,  upon  which  the  following  questions  were  sub- 
mitted for  the  opinion  of  the  Judges:  — 

First. — Whether  a  limitation  by  way  of  executory 
devise  is  void,  as  too  remote,  or  otherwise,  if  it  is  not  to 
take  effect  until  after  the  determination  of  one  or  more 
life  or  lives  in  being,  and  upon  the  expiration  of  a  term 
of  twenty-one  years  afterwards,  as  a  term  in  gross,  and 
without  reference  to  the  infancy  of  any  person  who  is  to 
take  under  such  limitation,  or  of  any  other  person. 

Secondly. — Whether  a  limitation  by  way  of  execu- 
tory devise  is  void,  as  too  remote,  or  otherwise,  if  it  is 
not  to  take  effect  until  after  the  determination  of  a  life 
or  lives  in  being,  and  upon  the  expiration  of  a  term  of 
twenty-one  years  afterwards,  together  with  the  number  of 
months  equal  to  the  ordinary  period  of  gestation^  but  the 
whole  of  such  years  and  months  to  be  taken  as  a  term 
in  gross,  and  without  reference  to  the  infancy  of  any 
person  whatever,  boru  or  en  ventre  sa  mere. 

Thirdly. —  Whether  a  limitation  by  way  of  executory 
devise  is  void,  as  too  remote,  or  otherwise,  if  it  is  not  to 
take  effect  until  after  the  determination  of  a  life  or  lives  in 
being,  and  upon  the  expiration  of  a  term  of  twenty-one 
years  afterwards,  together  with  the  number  of  months 
equal  to  the  longest  period  of  gestation^  but  the  whole  of 
such  years  and  months  to  be  taken  as  a  term  in  gross, 
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{a)  See  Bengough  v.  Edridgej  i  Sim.  I73< 
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and  without  reference  to  the  infancy  of  any  person  what- 
ever, born  or  en  ventre  sa  mere. 

The  unanimous  opinion  of  the  Judges  was,  on  the 
2\5th  of  Jtm^lSSS,  delivered  as  follows  by 


Bayley  B.  The  first  question  proposed  by  your  Lord- 
ships' House  for  the  consideration  of  his  Majesty's  Judges 
IS  this — "Whether  a  limitation  by  way  of  executory 
devise  is  void,  as  too  remote,  or  otherwise^  if  it  is  not  to 
take  effect  until  after  the  determination  of  one  or  more 
life  or  lives  in  being,  and  upon  the  expiration  of  a  term 
of  twenty-one  years  afterwards,  as  a  term  in  gross,  and 
without  reference  to  the  infancy  of  any  person  who  is  to 
take  under  such  limitation,  or  of  any  other  person;" 
and  I  am  to  return  to  your  Lordships  the  unanimous 
opinion  of  the  Judges,  who  have  heard  the  argument  at 
your  Lordships'  bar,  that  such  a  limitation  is  not  toa 
remote,  or  otherwise  void.  Upon  the  introduction  of 
executory  devises,  and  the  indulgence  thereby  allowed 
to  testators,  care  was  taken  that  the  property  which  was 
the  subject  of  them  should  not  be  tied  up  beyond  a  rea- 
sonable time,  and  that  too  great  a  restraint  upon  aliena- 
tion should  not  be  permitted.  The  cases  of  Lloyd  v» 
Carew  («),  in  the  year  1696,  and  Marks  v.  Marks  (ft),  in 
the  year  1719,  established  the  point,  that,  for  certain 
purposes,  such  time  as  with  reference  to  those  purposes 
might  be  deemed  reasonable,  beyond  a  life  or  lives  in 
being,  might  be  allowed.  The  purpose  in  each  of  those 
cases  was  to  give  a  third  person  an  option,  after  the 
death  of  a  particular  tenant,  to  purchase  the  estate;  and 
twelve  months  in  the  first  case,  and  three  months  in  the 
other,  were  held  a  reasonable  time  for  that  purpose* 
These  cases,  however,  do  not  go  the  length  for  which 
they  were  pressed  at  your  Lordships'  bar :  they  do  not 
necessarily  warrant  an  inference  that  a  term  of  twenty- 

(a)  1  Show.  Pari.  Ca4.tsi.  {i)  lo  Mod.  41^. 
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one  years,  for  which  no  special  or  reasonable  purpose  is 
assigned,  would  also  be  allowed ;  and  I  do  not  state 
them  as  the  foundation  upon  which  our  opinion  mainly 
depends.  They  are  only  important  as  establishing  that 
a  life  or  lives  in  being  is  not  the  limitation ;  that  there 
are  cases  in  which  it  may  be  exceeded.  Taylor  v. 
Biddal{a\  1677,  is  the  first  instance  we  have  met  with 
in  the  books  in  which  so  great  an  excess  as  twenty-one 
years  after  a  life  or  lives  in  being  was  allowed,  and  that 
was  a  case  of  infancy.  It  was  a  limitation  to  the  heirs 
of  the  body  of  Robert  WhartoUy  and  their  heirs,  as  they 
should  attain  the  respective  ages  of  twenty-one :  there 
might  be  an  interval,  therefore,  of  twenty- one  years 
between  the  death  of  Robertj  till  which  time  no  one 
could  be  heir  of  his  body,  and  the  period  when  such 
heir  should  attain  twenty- one,  till  which  time  the  estate 
was  not  to  vest :  and  that  limitation  was  held  good  by 
way  of  executory  devise.  That,  however,  was  a  case 
of  infancy,  and  it  was  on  account  of  that  infancy  that 
the  vesting  was  postponed.  This  case  was  followed  by, 
and  was  the  foundation  of,  the  decision  in  Stephens  v. 
Stephens,  {b)  That  was  a  case  of  infancy  also.  The 
executory  devise  there  was,  "  to  such  other  son  of  the 
body  of  my  daughter  Mary  Stephens^  by  my  son  in  law 
Thomas  Stephens^  as  shall  happen  to  attain  his  age  of 
twenty-one  years,  his  heirs  and  assigns  for  ever;"  and 
the  Judges  of  the  Court  of  King's  Bench  certified  that 
the  devise  was  goo^L  The  certificate  in  that  case  is  pe- 
culiar. It  refers  to  Taylor  v.  Biddaly  and  says,  "  that, 
however  unwilling  they  might  be  to  extend  the  rules 
laid  down  for  executory  devises  beyond  the  rules  gene- 
rally laid  down  by  their  predecessors,  yet,  upon  the 
authority  of  that  judgment,  and  its  conformity  to  several 
late  determinations  in  cases  of  terms  for  years,  and  con- 
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Mdering  that  the  power  of  alienation  would  not  be  re- 
strained longer  than  the  law  would  restrain  iu  vis. 
during  the  infancy  of  the  first  taker,  which  could  not 
reasonably  be  said  to  extend  to  a  perpetuity ;  and  codbi- 
dering  that  such  construction  would  make  the  testator^s 
whole  disposition  take  effect,  which  otherwise  would  be 
defeated,  they  were  of  opinion  that  that  devise  was  good 
by  way  of  executory  devise."  This  also  was  a  case  of 
infancy ;  it  was  on  account  of  that  infancy  that  the  vest- 
ing of  the  estate  was  postponed ;  and  though,  under 
that  limitation,  the  vesting  of  the  estate  might  be  de- 
layed for  twenty- one  years  after  the  deaths  of  Thomas 
and  Mary  Stephens^  it  did  not  follow  of  necessity  that  it 
would;  and  it  might  vest  at  a  much  earlier  period. 
These  decisions,  therefore,  do  not  distinctly  or  neces- 
sarily establish  the  position  that  a  term  in  gross  for 
twenty-one  years,  without  any  reference  to  infancy,  after 
a  life  or  lives  in  esse^  will  be  good  by  way  of  executory 
devise;  but  there  is  nothing  in  them  necessarily  to  con- 
fine it  to  cases  of  infancy :  the  contemporaneous  under- 
standing might  have  been,  that  it  extended  generally  to 
any  term  of  twenty-one  years ;  and  there  are  some  au- 
thorities which  lead  to  a  belief  that  such  was  the  case. 
In  Goodiitle  v.  Wood  (a),  Lord  Chief  Justice  fVilks  dis- 
cusses shortly  the  doctrine  of  executory  devises,  and 
notices  their  progress  of  late  years.  He  says  ^^  the  doc- 
trine of  executoi7  devises  has  been  settled ;  they  have 
not  been  considered  as  bare  possibilities,  but  as  certain 
interests  and  estates,  and  have  been  resembled  to  con- 
tingent remainders  in  all  other  respects,  only  they  have 
been  put  under  some  restraints  to  prevent  perpetuities. 
At  first  it  was  held  that  the  contingency  must  happen 
within  the  compass  of  a  life  or  lives  in  being,  or  a  rea- 
sonable number  of  years;  at  length  it  was  extended  a 
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littla  further,  viz.  to  a  child  en  ventre  sa  mere  at  the 
time  of  the  father's  death ;  because,  as  that  contingency 
must  necessarily  happen  within  less  than  nine  months 
ifier  the  death  of  a  person  in  being,  that  construction 
would  introduce  no  inconvenience ;  and  the  rule  has,  in 
many  instances,  been  extended  to  twenty-one  years  after 
the  death  of  a  person  in  being,  as  in  that  case,  likewise, 
there  is  no  danger  of  a  perpetuity  :"  and,  in  citing  this 
passage  in  Theliusson  v.  Woodford  (a),  Lord  Chief  Baron 
Macdonald  prefaces  it  by  this  eulogium :  —  ^^  The  result 
of  all  the  cases  is  thus  summed  up  by  Lord  Chief  Jus- 
tice fVilleSy  with  his  usual  accuracy  and  perspicuity." 
He  does  indeed  afterwards  say  (i),  afler  noticing  I/mg 
V.  BlackaU{c)f  ^*  The  established  length  of  time  during 
whicb  the  vesting  may  be  suspended  is  during  a  life  or 
Uves  in  being,  the  period  of  gestation,  and  the  infancy  of 
such  posthumous  child :"  and  that  rather  implies  that  he 
thought  the  rule  was  confined  to  cases  oF  minority.  This 
opinion  of  tVilles  C.  J.,  though  not  published  till  1 797,  was 
delivered  in  1740;  and  in  the  minds  of  those  who  heard 
it,  or  of  any  who  had  the  opportunity  of  seeing  it,  might 
raise  a  belief  that  there  were  instances  in  which  a  period 
of  twen^-one  years  after  the  death  of  a  person  in  esse^ 
without  reference  to  any  minority,  had  been  allowed; 
and,  thodgh  there  be  no  such  case  reported,  it  does  not 
Mlow  that  none  such  was  decided.  In  Goodman  v.  Good' 
rigkt  (c{),  is  this  passage  —  *'  Lord  Chief  Justice  Mans^ 
ield  says — *  It  is  a  future  devise,  to  take  place  after 
an  indefinite  failure  of  issue  of  the  body  of  a  former  de- 
visee, which  far  exceeds  the  allowed  compass  of  a  life  or 
lives  in  being,  and  twenty-one  years  after,'  which  is  the 
line  now  drawn,  and  very  sensibly  and  rightly  drawn." 
This  was  published  in  1766;  and,  whether  the  last  ap- 
proving paragraph   was   the  language  of  Lord  Chief 
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Justice  Mansfield  or  the  reporter,  it  was  calculated  to 
draw  out  some  contradiction  or  explanation,  if  that  were 
not  generally  understood  by  the  profession  as  the  correct 
limitation.    In  Buchworth  v.  Thirkell{a\  Lord  Mansfield 
says,  *'  I  remember  the  introduction  of  the  rule  which 
prescribes  the  time  in  which  executory  devises  must  take 
effect,  to  be  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards."     In  Jee  v.  Audley{b\  Lord  Kenyan  (Master 
of  the  Rolls)  says,  ^'  The  limitations  of  personal  estate 
are  void,  unless  they  necessarily  vest,  if  at  all,  within  a 
life  or  lives  in  being,  and  twenty-one  years,  or  nine  or 
ten  months  afterwards.     This  has  been  sanctioned  by 
the  opinion  of  Judges  of  all  times,  from  The  Duke  rf 
Noifolh^s  case(c)   to  the  present  time;  it  is  grown  re- 
verend by  age,  and  is  not  now  to  be  broken  in  upon." 
In  Long  V.  Blackall  {d\  the  same  learned  Judge  says* 
*'  The  rules  respecting  executory  devises  have  conformed 
to  the  rules  laid  down  in  the  construction  of  legal  limit- 
ations ;  and  the  courts  have  said  that  the  estates  shall 
not  be   unalienable  by  executory  devises  for  a  longer 
time  than  is  allowed  by  the  limitations  of  a  common  law 
conveyance.     In  marriage  settlements,  the  estate  may  be 
limited  to  the  first  and  other  sons  of  the  marriage  in  tail; 
and  until  the  person  to  whom  the  last  remainder  is  li- 
mited is  of  age  the  estate  is  unalienable.     In  conformity 
to  that  rule,  the  courts  have  said,  so  far  we  will  allow 
executory  devises  to  be  good."     And,  after  referring  to 
The  Duke  of  Norfolk's  case,  he  concludes,  "  It  is  an 
established  rule,  that  an  executory  devise  is  good,  if  it 
must  necessarily  happen  within  a  life  or  lives  in  beings 
and  twenty-one  years,  and  the  fraction  of  another  year^ 
allowing  for  the  time  of  gestation."      In  Wilkinson  v. 
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Souii  (a).  Lord  Kenyan  again  says,  ^'  The  rule  respecting 
executory  devises  is  extremely  well  settled,  and  a  limit- 
ation by  way  oF  executory  devise  is  good,  if  it  may  [I 
think  it  should  be  musf]  take  place  after  a  life  or  lives 
in  being,  and  within  twenty-one  years,  and  the  fraction 
of  another  year  afterwards."  We  would  not  wish  the 
House  to  suppose  that  there  were  not  expressions  in 
other  cases  about  the  same  period,  from  which  it  might 
dearly  be  collected  that  minority  was  originally  the 
foundation  of  the  limit,  and  to  raise  some  presumption 
that  the  limit  of  twenty-one  years  after  a  life  in  being 
was  confined  to  cases  in  which  there  was  such  minority ; 
but  the  manner  in  which  the  rule  was  expressed  in  the 
instances  to  which  I  have  referred,  as  well  as  in  text- 
writers,  appears  to  us  to  justify  the  conclusion  that  it 
was  at  length  extended  to  the  enlarged  limit  of  a  life  or 
lives  in  being,  and  twenty-one  years  afterwards.  It  is 
difficult  to  suppose  that  men  of  such  discriminating 
Binds,  and  so  much  in  the  habit  of  discrimination, 
should  have  laid  down  the  rule  as  they  did,  without 
expressing  minority  as  a  qualification  of  the  limit,  par- 
ticularly when,  in  many  of  the  instances,  they  had 
minority  before  their  eyes,  had  it  not  been  their  clear 
understanding  that  the  rule  of  twenty-one  years  was 
general,  without  the  qualification  of  minority.  Mr.  Jvl^ 
UceBlachioney  in  his  Commentaries  (&),  puts  as  the  limit  of 
executory  devises,  that  the  contingencies  ought  to  be  such 
as  may  happen  within  a  reasonable  time,  as  within  one  or 
more  lives  in  being,  or  within  a  moderate  term  of  years; 
for  courts  of  justice  will  not  indulge  even  wills,  so  as  to 
create  a  perpetuity.  The  utmost  length  that  has  been 
hitherto  allowed  for  the  contingency  of  an  executory  devise 
of  either  kind  to  happen  in  is,  that  of  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards ;  as,  when  lands 
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are  demised  to  such  unborn  son  oi  Vifemecoverte  as  shall 
first  attain  twenty-one,  and  his  heirs,  the  utmost  length 
of  time  that  can  happen  before  the  estate  can  vest  is, 
the  life  of  the  mother,  and  the  subsequent  infancy  of 
her  son ;  and  this  has  been  decreed  to  be  a  good  exe- 
cutory devise.  Mr.  Feame,  in  his  elaborate  work  upon 
Executory  Devises^  lays  down  the  rule  in  the  same  way ; — 
"  An  executory  devise  to  vest  within  a  short  time  after 
the  period  of  a  life  in  beih^,  is  good ;"  as  in  Uoyd  v. 
CareWy  which  he  states,  and  Marks  v.  Marks:  and  he 
says,  "  The  courts,  indeed,  have  gone  so  far  as  to 
admit  of  executory  devises  limited  to  vest  within  twenty- 
one  years  after  the  period  of  a  life  in  being;"  as  in 
Stephens  v.  Stephens,  Taylor  v.  Biddal,  Sahbarton  v. 
Sabbarton  (a) ;  all  of  which  he  states,  and  in  all  of 
which,  the  vesting  was  postponed  on  account  of  minority 
only;  and  then  he  draws  this  conclusion,  —  "  That  the 
law  appears  to  be  now  settled,  that  an  executory  devise, 
either  of  a  real  or  personal  estate,  which  must,  in  the 
nature  of  the  limitation,  vest  within  twenty-one  years 
after  the  period  of  a  life  in  being,  is  good ;  and  this 
appears  to  be  the  longest  period  yet  allowed  for  the  vest- 
ing of  such  estates."  The  instances  put  —  all  instances 
of  minority  —  might  certainly  have  suggested  that  it 
was  in  cases  of  minority  only  that  the  twenty-one  years 
were  allowed ;  but,  by  stating  it  generally,  as  he  did,  he 
must  have  considered  twenty-one  years  generally,  inde- 
pendently of  minority,  as  the  rule.  The  same  observation 
applies  to  Mr.  Justice  Blackstone.  That  such  was  Mr. 
Feartie*s  understanding  may  be  collected  from  many  other 
passages  in  his  book,  but  from  none  more  distinctly  than 
in  the  third  division  of  his  first  chapter  on  Executory 
Devises  {b) ;  where,  after  having  mentioned  as  the  second 
sort  of  executory  devises  those  where  the  devisor  gives  a 
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future  estate^  to  arise  upon  a  contingency,  without  at 
present  disposing  of  the  fee,  and  afttr  putting  several 
instances,  he  then  concludes  the  division  thus:  ^^And 
the  case  of  a  limitation  to  one  for  life,  and,  from  and 
after  the  expiration  of  one  day  (or  any  other  supposed 
period,  not  exceeding  twenty-one  years,  we  may  sup- 
pose) next  ensuing  his  decease,  then  over  to  anotiier, 
may  be  adduced  as  an  instance  of  the  call  for  the  latter 
part  of  the  extent  to  which  I  have  opened  the  second 
branch  of  the  general  distribution  of  executory  de- 
vises." And  in  his  third  chapter  {a)  he  begins  his 
eighth  division  with  this  position, — ^'  It  is  the  same 
(that  is,  that  an  executory  devise  is  not  too  remote),  if 
the  dying  without  issue  be  confined  to  the  compass  of 
twenty-one  years  after  the  period  of  a  life  in  being." 
And  in  the  eighth  division  of  the  fourth  chapter  (&)  he 
says,  *^  It  seems  now  to  be  settled,  that,  whatever  number 
of  limitations  there  may  be  after  the  first  executory 
devise  of  the  whole  interest,  any  one  of  them  that  is  so 
limited  that  it  must  take  effect,  if  at  all,  within  twenty- 
one  years  after  the  period  of  a  life  then  in  being,  may 
be  good  in  event,  if  no  one  of  the  preceding  limit- 
ations which  would  carry  the  whole  interest  happens 
to  vest."  The  opinion  of  Mr.  Fearne  is  continued  in 
the  different  editions,  from  the  period  when  his  work 
was  first  published,  in  177S,  down  to  the  present  time; 
but,  upon  that  expression  which  occurs  in  Thellusson  v. 
Woodford  (c),  shewing  that  a  doubt  existed  in  the  mind 
of  Lord  Alvardey^  that  doubt  is  introduced  into  a  sub« 
sequent  edition  for  the  purpose  of  consideration ;  but  it 
does  not  appear  to  me,  from  any  thing  expressc.*d  by  his 
great  and  experienced  editor,  or  in  any  note  of  bis,  that 
be  thought  the  rule  laid  down  by  Mr.  Fearne  was  not 
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the  right  and  correct  rule;  but,  instead  of  that,   he 
seems  to  have  intimated  that  his  opinion  was  in  con- 
formity to  it;  because  he  gives  extracts  from  what  Mr* 
Hargrave^  who  agrees  with  Mr.  Feame^  had  said  upon 
the  subject,  as  if  the  inclination  of  his  opinion  was,  that 
Mr.  Fearne  was  right,  and  that  the  unqualified  rule  of 
twenty-one  years  wiis  correct.     At  length,  in  Beard  v. 
Westcott  (a),  the  question  whether  an  executory  devise 
was  good,  though  it  was  not  to  take  effect  till  the  end  of 
an  absolute  term  of  twenty-one  years  after  a  life  in  being 
at  the  death  of  the  testator,  without  reference  to  the 
infancy  of  the  person  intended  to  take,  was  distinctly 
and   pointedly   put  by   Sir    William  Grants   the   then 
Master  of  the  Rolls ;  and  the  Court  of  Common  Pleas 
certified  that  it  was.     The  point,  though  necessarily  in- 
volved in  that  will,  was  not  prominently  brought  for- 
ward, either  upon  the  will  itself^  or  upon  the  first  of  the 
two  cases  that  was  stated;    and,   lest   it   might   hare 
escaped  the  notice  and  consideration  of  the  Court  of 
Common  Pleas,  it  was  made  the  subject  of  an  additional 
statement  to  that  Court.     The  first  certificate  was  in 
November  \S\^ ;  the  next  in  November  1813;  and  the 
Judges  who   signed    them  were   Sir  James  Mansfield^ 
Mr.  Justice  Heathy   Mr.  Justice  Lawrence^  Mr.  Justice 
Chambrcy    and    Mr.  Justice   Gibbs^   men  of  great   ex- 
perience, and  some  of  them  very  familiar  with  the  law 
of  executory  devises.     Those  certificates  stood  unim- 
peached  until  1822,  when  the  same  case  was  sent  by 
Lord  Eldon  to  the  Court  of  King's  Bench;  and  that 
Court   certified   that   the   same   limitations   which   the 
Common  Pleas  had  held  valid,  were  void,  as  being  too 
remote;    but   the  foundation  of  their  certificate  was, 
that  a  previous  limitation,  clearly  too  remote,  and  which 
was  so  considered  by  the  Court  of  Common  Pleas,  made 
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those  limitations  also  void  which  the  Common  Pleas  had 
held  good.  The  subsequent  limitations  were  considered 
as  being  void,  not  from  any  infirmity  existing  in  them- 
selves, but  from  the  infirmity  existing  in  the  preceding 
limitation ;  and,  because  that  was  a  limitation  too  remote, 
the  others  were  considered  as  being  too  remote  also* 
Whether  the  Court  of  King's  Bench  gave  any  positive 
opinion  upon  that,  I  am  unable  to  say.  I  think  the 
Court  of  King^s  Bench  would  have  taken  much  more 
time  to  consider  that  point  than  they  did,  and  have 
given  it  greater  consideration  than  it  received,  if  they 
had  intended  to  differ  from  the  certificate  that  had  been 
given  by  the  Court  of  Common  Pleas;  but,  when  it 
became  totally  immaterial,  in  the  construction  they  were 
putting  upon  the  will,  to  consider  whether  they  were  or 
were  not  prepared  to  differ  from  the  Court  of  Common 
Pleas,  it  is  not  to  be  wondered  at  that  that  point  was 
not  so  fully  considered  as  it  might  otherwise  have  been» 
Upon  the  direct  authority,  therefore,  of  the  decision  of 
the  Court  of  Common  Pleas,  in  Beard  v.  Westcott^  and 
the  dicta  by  Lord  Chief  Justice  WiUes^  Lord  Mansfield^ 
and  Lord  Kenyon^  and  the  rules  laid  down  in  Blackstone 
and  Feame,  we  consider  ourselves  warranted  in  saying 
that  the  limit  is  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards,  without  reference  to  the  in&ncy  of  any 
person  whatever.  This  will  certainly  render  the  estate 
unalienable  for  twenty-one  years  after  lives  in  being,  but 
it  will  preserve  in  safety  any  limitations  which  may  have 
been  made  upon  the  authority  of  the  dicta  or  text- 
writers  I  have  mentioned;  and  it  will  not  tie  up  the 
alienation  an  unreasonable  length  of  time. 

Upon  the  second  and  third  questions  proposed  by 
your  Lordships, — whether  a  limitation  by  way  of  exe- 
cutory devise  is  void,  as  too  remote,  or  otherwise,  if  it 
is  not  to  take  effect  until  after  the  determination  of  a  life 
or  lives  in  being,  and  upon  the  expiration  of  a  term  of 
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twenty-one  years  afterwards,  together  with  the  number 
of  months  equal  to  the  ordinary  or  longest  period  of 
gestation,  but  the  whole  of  such  years  and  months  to  be 
taken  as  a  term  in  gross,  and  without  reference  to  the 
infancy  of  any  person  whatever,  born  or  en  venire  sa 
mere — the  unanimous  opinion  of  the  Judges  is,  that  such 
a  limitation  would  be  void,  as  too  remote.  They  con- 
sider twenty-one  years  as  the  limit,  and  the  period  of 
gestation  to  be  allowed  in  those  cases  only  in  which  tlie 
gestation  exists. 


The  Lord  Chancellor  coinciding  in  the  opinion  of 
the  Judges,  the  judgment  of  the  Court  below  was 
affirmed. 

Judgment  affirmed. 
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REGUL^  GENERALES. 

It  is  declared  and  ordered,  That  in  all  cases  in 
which  a  Defendant  shall  have  been  or  shall  be  detained 
in  prison  on  any  writ  of  capias  or  detainer,  under  the 
statute  2  W.  4*.  c.  39.,  or  being  arrested  thereon  shall 
go  to  prison  for  want  of  bail,  and  in  all  cases  in  which 
he  shall  have  been,  or  shall  be  rendered  to  prison  before 
declaration  on  any  such  process,  the  Plaintiff  in  such 
process  shall  declare  against  such  Defendant  before  the 
end  of  the  next  term  after  such  arrest  or  detainer,  or 
render,  and  notice  thereof,  otherwise  such  Defendant 
shall  be  entitled  to  be  discharged  from  such  arrest  or 
detainer,  upon  entering  an  appearance  according  to  the 
form  set  forth  in  the  aforesaid  statute  2  W*  4*.  c.  S9% 
sched.  No.  2. ;  unless  further  time  to  declare  shall  have 
been  given  to  such  Plaintiff  by  rule  of  Court  or  order 
of  a  Judge. 

T.  Denman.  J.  Parke. 

N.  C.  TiNDAL.  W.  BOLLAND. 

Lyndhurst.  J.  B.  Bosanquet. 

J.  Bayley.  W.  E.  Taunton. 

J.  A.  Park.  E.  H.  Alderson.^ 

J.  Littledale.  J.  Patteson. 

S.  GaSELEE.  J.  GURNEY. 

J.  Vaughan. 

It  is  ordered.  That  from  the  present  day,  in  all 
actions  against  prisoners  in  the  custody  of  the  Marshal 
of  the  Marshalsea,  or  of  the  Warden  of  the  Fleet,  or 
of  the  sheriff,  the  Defendant  shall  plead  to  the  de- 
claration at  the  same  time,  in  the  same  manner,  and 
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who  are  not  in  custody. 

T.  Denman, 

N.  C.  TiNDAL. 

Lyndhurst. 
J.  Bayley. 
J.  A.  Park. 

J.  LiTTLEOALE. 

S.  Gaselee. 
J.  Vaughan. 


J.  Parke. 

W.  BOLLAND. 

J.  B.  BOSANQUET. 

W.  E.  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 

J.  GURNEY. 


It  is  ORDERED,  That  from  and  after  the  10th  day  of 
Jtdy  next,  where  the  Plaintiff  proceeds  by  action  of 
debt  on  the  recognizance  of  bail  in  any  of  the  Courts 
at  Westminster^  the  bail  shall  be  at  liberty  to  render 
their  principal  at  any  time  within  the  space  of  fourteen 
days  next  after  the  service  of  the  process  upon  them, 
but  not  at  any  later  period ;  and  that  upon  such  render 
being  duly  made,  and  notice  thereof  given,  the  proceed- 
ings shall  be  stayed  upon  payment  of  the  costs  of  the 
writ  and  service  thereof  only. 

J.  Parke. 

W.  BoLLAND. 

J.  B.  BosANQUET. 

W.  E.  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 

J.  GURNEY. 


T.  Denman. 

N.  C.  TiNDAL. 

Lyndhurst. 
J.  Bayley. 
J.  A.  Park. 

J.  LiTTLEDALE. 

S.  Gaselee. 
J.  Vauohan. 
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MEMORANDUM. 

Ik  Hilarj^  vacation  Philip  Courteney^  of  the  Inner 
Temple^  David  Pollock^  and  John  Blackbwmey  of  the 
Middle  Temple^  and  WUliam  Henry  Matde^  of  hincoMs 
hm^  Esquires,  were  respectively  appointed  His  Majesty's 
counsel. 
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Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Michaelmas  Term 

AND  THE  VACATION  PRECEDING, 
In  the  Fourth  Year  of  the  Reign  of  William  IV, 


(IN  THE  HOUSE  OF  LORDS.)  June  %s. 

Lucas  and  Others  v.  Nockells. 

J^OCKELLS,  the  PlamtiflF  below,  owner  of  the  ship  A  virtute 

Emerald,  agreed  by  charter-party  with  Thomson  ^"^*"ui*^\ 

to  take  any  goods  on   board  which    Thornton  should  involve 

matter  of  fact* 
Therefore,  where  Defendants  justified  an  entry  into  Plaintiff's  ship,  a  seizure  of 
goods  there,  and  sale  of  them,  by  virtue  of  zj!./a.  against  the  goods  of  ^.  B. ;  and 
Plaint!  ffl  admitting  the^.y^.9  replied,  de  injurid  absque  rtsiduo  causae  i  Heldythat 
under  this  issue  he  might  shew  that  Defendants,  although  in  possession  of  a  Ji,  fa.^  did 
not  seize  in  order  to  levy,  and  did  not  levy  money  by  sale  under  the  writ ;  but,  being 
consignees  of  the  goods,  merely  exhibited  the  writ,  in  order  to  defeat  a  claim  of  the 
plabtiff  for  freight,  and  then  sold  the  goods  in  the  character  of  importen. 

Vol.  X.  M  ship. 
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ship,  and  convey  them  from  Van  Diemen^s  Land  to 
London.  Thornton  covenanted  to  pay  freight  at  the 
rate  of  155.  per  ton  per  month,  ten  days  after  the  deli" 
very  of  the  cargo  s  and  then  put  on  board  a  cargo,  and 
consigned  it  to  certain  of  the  Defendants  below,  by  a  bill 
of  lading,  under  which  they  or  their  assigns  were  to  pay 
freight  as  per  charter.  Thornton  being  indebted  to  these 
Defendants,  they,  on  the  arrival  of  the  ship  in  London^ 
refused  to  enter  into  any  engagement  for  the  payment  of 
the  freight,  but  sued  out  against  the  goods  of  Thornton 
a  writ  of/,  fa. ;  and  having,  in  company  with  the  she- 
riff's officer,  entered  the  Plaintiff's  ship  against  his  will, 
exhibited  to  the  captain  the  sheriff's  warrant  to  seize ; 
staid  in  the  ship  four  days ;  and  forcibly  took  the  cargo 
away.  The  sheriff's  officer  did  not  sell  under  the  J^.  fa. ; 
but  the  before-mentioned  Defendants,  having  made 
affidavit  at  the  Custom  House,  that  they  had  landed  the 
cargo  as  importers,  sold  them  by  auction  for  1950/. 

The  Plaintiff  below  sued  them  in  trespass,  together 
with  the  sheriff  and  his  officer,  for  entering  the  ship, 
and  taking  the  cargo;  and  to  a  justification  by  the 
Defendants  below,  under  the  writ  of/,  fa.,  replied, 
de  injuria,  absque  residuo  causes ;  he  also  new  assigned, 
that  the  Defendants  took  the  goods  for  other  purposes 
than  those  mentioned  in  the  plea.  Upon  this  state  of 
facts  and  pleadings.  Lord  Tenterden  C.  J.  left  it  to  the 
jury  to  say,  whether  the  goods  were  bond  fide  taken 
under  the  execution,  or  whether  the  execution  was 
resorted  to  as  a  colour  to  enable  the  Defendants  to  get 
possession  of  and  land  the  cargo  as  importers,  without 
subjecting  themselves  to  the  claim  for  freight  that  might 
have  arisen  4f  they  had  accepted  them  under  the  bill  of 
lading.  The  jury  found  for  the  Plaintiff  below,  damages 
1950/. 

A  bill  of  exceptions  to  the  Chief  Justice's  direction 
was  tendered ;  judgment  was  given  for  the  Plaintiff  below 
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in  the  Court  of  King's  Bench,   in  Michaelmas  term,        18SS. 
7  G*  4. ;  and  upon  error  to  the  Exchequer  Chamber,  that 
judgment  was  confirmed  (a). 

The  case  was  then  carried  to  the  House  of  Lords; 
where  it  was  contended,  that  the  decision  of  the  Courts 
below  was  erroneous  for  the  following  reasons :  — 

1st  Because  the  Defendants  below  did  no  act  which 
they  were  not  authorized  by  law  to  do;  and  because  it 
would  be  dangerous  to  allow  the  motives  or  reasons  of 
parties  to  be  called  in  question  upon  speculative  grounds, 
where  the  acts  done  by  them  are  authorized  by  law. 

2d.  Because  the  question  submitted  to  the  jury  did 
not  arise  on  the  pleadings,  and  was  not  supported  by 
the  evidence. 

dd.  Because  the  fact  that  the  Plaintiff  below  had  no 
lien  on  the  cargo,  was  a  material  point  to  guide  the 
jury  in  their  verdict,  especially  as  to  the  amount  of  the 
damage;  and  this  fact  was  not  submitted  to  their  con- 
sideration. 

4th.  Because  there  was  no  ground  upon  which  the 
verdict  ought  to  have  been  given  on  the  new  assignment 

5th.  Because  the  sheriff  and  his  bailiffs,  as  public 
officers,  could  not  have  acted  otherwise  than  they  did ; 
and,  as  against  them,  the  verdict  was  not  sustainable  on 
the  ground  presented  to  the  jury. 

The  opinion  of  the  Judges  was  then  requested  by  the 
House,  on  the  following  question :  — 

"An  action  of  trespass  being  brought  against  a  sheriff 
and  another  person  for  entering  the  Plaintiff's  house, 
and  seizing  and  taking  away  his  goods,  on  divers  days 
and  times,  the  sheriff  pleaded  a  justification  under  a 
writ  of  ^.  fa.  issued  against  the  goods  of  A.  B.  at  the 
suit  of  the  other  Defendant,  averring  that  goods  of 
A.  B.  were  in  the  house,  and  that  he  entered  the  house 
to  seize,  and  did  seize  and  sell  them  under  the  writ: 

(a)  See  the  facts  andargumentt  fully  stated,  ^Bingb.  729. 
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the  other  Defendant  pleaded  the  same  plea,  with  the 
addition  of  the  judgment  recovered  by  himself  against 
A.  B.  The  Plaintiff  replied,  admitting  the  judgment 
and  writ,  and  traversing  the  residue  of  the  cause; 
and  also  added  a  new  assignment,  at  other  times,  on 
other  occasions,  and  for  other  purposes;  and  also  alin- 
ing excess.  At  the  trials  it  appeared  that  the  sheriff 
had  made  a  warrant  to  his  officers,  who  entered  the 
house,  and  continued  therein  until  all  the  goods  were 
removed,  which  occupied  three  or  four  days,  and  that 
the  sheriff  was  indemnified  by  the  other  Defendant* 

**  Was  it  competent  by  law,  on  these  pleadings,  for 
the  Plaintiff  to  shew  at  the  trial,  in  maintenance  of  his 
action,  that  the  acts  of  the  Defendants  were  not  really 
done  under  or  in  execution  of  the  writ,  but  for  another 
purpose,  under  another  claim ;  and  that  the  writ  and 
the  proceedings  under  it  were  a  mere  colour  and  con- 
trivance to  get  possession  of  the  goods?" 


I 


BosANQUET  J.  In  this  case  it  appears  to  me  that 
the  new  assignment  tnay  be  laid  out  of  consideration. 
The  question  upon  which  my  humble  opinion  turns  is 
this,  whether  the  evidence  in  the  case  supposed  by  your 
Lordships  relates  to  a  material  allegation  contained  in 
the  plea,  and  denied  by  the  replication.  The  effect  of 
the  replication  is  to  put  in  issue  every  material  fact,  ex- 
cept the  judgment  and  writ  of  Ji.  fa.j  which  constitutes 
any  part  of  the  cause  for  which  the  Defendant  alleges 
that  he  committed  the  acts  professed  to  be  justified. 
Whatever  fact  the  Plaintiff  might  consistently  with  the 
rules  of  law  have  traversed  separately,  he  denies  by  the 
general  form  of  replication,  which  he  is  allowed  to  em- 
ploy in  such  case  as  this.  It  may  be  assumed  that,  in 
the  action  shortly  described  in  your  Lordships'  ques- 
tion, the  declaration  would  state  that  the  Defendant 
broke  and  entered  the  Plaintiff's  house,  seized,  took^ 
and  carried  away  his  goods,  and  converted  and  disposed 
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of  them  to  his  own  use.  And  that  the  plea  would  pro- 
fess to  Justify  the  entry  of  the  house,  and  the  seizings 
taking,  and  carrying  away  and  converting  and  disposing 
of  the  goods  to  the  Defendant's  use,  and  for  that  purpose 
would  allege  that  goods  liable  to  be  taken  in  execution 
under  and  by  virtue  of  the  writ  and  warrant  to  the 
bailiff,  were  in  the  house;  that  under  and  by  virtue  of  tlie 
writ  and  warrant  the  bailiff  entered  the  house  in  order 
to  seize  and  take,  and  did  seize  and  take,  the  goods 
in  execution ;  and  afterwards  and  before  the  return  of 
the  writ,  sold  the  goods ;  and  by  sale  thereof  made  and 
levied  a  sum  of  money  in  satisfaction  of  the  debt  and 
damages.  Such  is  in  fact  the  form  of  the  fdeadings  in 
the  case  which  was  argued  at  your  Lordships'  bar.  The 
plea,  therefore,  would  profess  to  allege,  by  way  of  an 
excuse  for  the  entry,  seizure,  and  conversion  of  the 
goods,  that  they  were  taken  in  execution,  and  a  levy 
made  thereof  in  satisfaction  of  a  debt  If  this  allegation 
contain  matter  of  fact,  it  is  traversable;  if  it  be  merely  a 
consequence  of  law,  it  is  not  traversable ;  and  whether 
the  evidence  mentioned  in  the  question  ought  to  be 
submitted  to  the  jury  must  depend,,  as  it  appears  to  me, 
upon  this  point  —  viz.,  whether  the  allegation  is  to  be 
viewed  in  the  one  light  or  the  other.  Whether  the  writ 
authorized  the  Defendants  to  do  any  particular  act, 
alleged  to  have  been  done,  is  matter  of  hvw,  and  cannot 
be  traversed ;  but  whether  the  Defendants  actually  did 
any  particular  act,  which  they  allege  to  have  been  done, 
is  a  matter  of  fact,  and  may  be  denied.  It  has  been 
truly  said  that,  if  it  be  alleged  that  a  particular  act  was 
done  by  virtue  of  a  certain  writ,  the  doing  of  such  act 
by  virtue  of  the  writ  is  not  traversable,  because  it  is  an 
inference  of  law ;  but  if  it  be  material  to  shew  whetheF 
the  act  itself  was  done  or  not,  it  will  not  be  the  less 
traversable,  because  it  is  alleged  to  have  been  done  by 
virtue  of  a  certain  writ.  It  would  not  be  competent  to 
the  plaintiff  to  insist,  under  the  general  denial  contained 
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in  his  replication,  or  under  any  more  special  traverse, 
that  the  writ  in  question  did  not  authorize  the  bailifift  la 
take  in  execution  the  goods  of  the  debtor,  and  to  seise 
and  sell  them  in  satisfaction  of  the  debt,  as  they  have 
alleged :  but  whether  they  did  really  take  the  goods  in 
execution  and  deal  with  them  as  alleged  in  the  plea,  or 
seized  them  for  purposes  foreign  to  the  execution,  and 
disposed  of  them  in  some  manner  other  than  by  way  of 
sale  in  satisfaction  of  the  debt,  was,  as  it  appears  to  me^ 
a  matter  of  fact,  put  in  issue  by  the  replication,  and  to 
which  the  evidence  in  question  was  applicable.  In  the 
case  of  Beat  v.  Simpson  (a),  Pc/mell  J.  said  he  confessed 
that  generally  the  virtue  of  a  writ  is  matter  of  inference 
of  law  only,  and  then  not  traversable ;  but  matter  of 
fact  may  depend  upon  it,  and  then  it  is  traversable ;  as 
in  that  case  the  taking  out  of  prison :  and  for  that  reason 
it  was  there  traversable :  and  Nevill  and  Blencow  Js. 
agreed  with  Powell  J.,  that  generally  a  virtute  ctffus  is  not 
to  be  traversed,  containing  matter  of  law;  but  when  it  is 
mixed  with  fact,  there  it  may  be  traversed :  and  though 
Trebt/  C.  J.  held  that  virtute  cupis  was  not  traversable 
in  any  case,  it  was  given  for  the  Plaintiff  according  to 
the  opinion  of  the  majority  of  the  Court. 

The  principal  authorities  relied  on  by  the  Defendants, 
and  supposed  to  bear  most  directly  upon  the  subject,  are 
Dr.  Groenvelt  v.  Dr.  Bitrwell  (6),  and  Croxctker  v.  Rams^ 
bottom  (c).  But  neither  of  those  cases  appear  to  me  to 
govern  the  present ;  notwithstanding  the  resemblance  to 
it  which  they  bear  in  several  circumstances.  In  the  case 
of  Dr,  Groenvelt  v.  Dr.  Burwellf  the  Plaintiff  having 
complained  of  an  assault  and  false  imprisonment,  which 
the  Defendants  justified  under  a  judgment  of  the  College 
of  Physicians  and  a  warrant  issued  thereon,  the  Plain- 
tiff, after  protesting  as  to  certain  allegations  of  the  plea, 


(a)  I  LJ.  Rajm.  410. 

(b)  I  Z.^.  Raym.  454. 


(r)   7  T.  R.  654. 


replied. 
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refdied,  that  the  Defendants  of  their  own  wrong  assaulted 
and  imprisoned  him  as  before  alleged,  and  not  ly  virtue 
of  the  warrant  supposed  in  the  plea.  Upon  demurrer, 
Lord  Holt  declared  the  opinion  of  the  Court,  that  the 
replication  was  bad,  as  well  in  matter  as  in  form*  He 
says,  the  Defendants  say  that  there  was  such  a  warrant, 
and  that  by  virtue  thereof  the  Plaintiff  was  arrested  and 
imprisoned ;  to  which  the  Plaintiff  does  not  make  answer^ 
that  there  was  not  such  a  warrant,  nor  traverses  it,  but 
only  says  that  he  was  not  arrested  ly  virtue  of  it  If  he 
bad  denied  that  there  was  such  a  warrant,  it  had  been  a 
good  traverse;  for  the  officer  would  not  have  been 
authorized  to  arrest  the  Plaintiff.  He  says,  ^*  If  the 
officer  bad  a  good  warrant  at  the  time  of  the  arrest, 
though  he  had  declared  tliat  he  had  arrested  upon  a 
warrant  that  was  insufficient,  yet,  in  an  action  brought 
against  the  officer,  he  might  have  justified  under  the 
good  warrant,  having  had  it  in  his  custody  at  the  time 
of  the  arrest."  And  he  compared  the  case  to  that  of  a 
man  who  distrains  for  one  thing,  and  avows  for  another; 
which  undoubtedly  he  may  do*  And  he  held  the 
traverse  ill. 

It  is  evident  that  the  objection  here  made  to  the 
traverse  is,  that,  as  the  warrant,  the  arrest,  and  the 
imprisonment  were  admitted,  the  traverse  that  the  arrest 
and  imprisonment  were  made  by  virtue  of  the  warrant 
was  not  allowable.  Neither  the  validity  nor  the  effect 
of  the  warrant  could  be  disputed  under  such  a  traverse; 
*^  traversat  (says  the  special  demurrer)  virtutem  warranti 
qua  non  est  traversabilis  existens  validitas  et  materia 
kgi$:^'  and  if  the  Defendants  only  did  that  which  they 
alleged  in  their  plea  that  they  had  done,  by  virtue  of 
the  warrant,  the  denial  that  the  Defendants  committed 
the  assault  and  imprisonment  by  virtue  of  the  warrant* 
amounted  to  no  more  than  saying,  that^  although  the 
Defendants  were  in  possession  of  a  warrant,  the  suffi« 
ciency  of  which  to  justify  those  acts  the  Plaintiff  was  not 
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in  a  condition  to  dispute  as  a  matter  of  law,  the  Defend- 
ants at  the  time  of  the  act  done  had  assigned  a  different 
reason  for  their  conduct.  Inasmuch,  therefore,  as  this 
circumstance  would  afford  no  answer  to  the  Defendants' 
justification,  the  traverse  founded  upon  it  was  not 
material.  Such  also  appears  to  have  been  the  point  pro- 
fessedly decided  in  the  case  of  Craaother  v.  Bamsbotlom^ 
The  action  was  brought  for  seizing  and  taking  cattle, 
and  the  Defendant  justified  under  a  justicies  out  of  the 
chancery  of  the  county  palatine  of  Lancaster^  and  a 
precept  from  ttie  sheriff,  commanding  the  Defendant  to 
attach  the  Plaintiff  by  his  goods  to  compel  bis  appear- 
ance,  and  alleged,  that  the  cattle  were  taken  for  that 
purpose;  and  that  the  Plaintiff  having  appeared,  the 
cattle  were  re-delivered.  The  Plaintiff  admitting  the 
writ,  replied  de  injuria  absque  residuo  causa^  as  in  the 
present  case.  At  the  trial,  evidence  was  adduced  to  shew 
that  the  object  in  executing  ike  Wfit  was  not  to  compel  an. 
appearance,  but  to  enforce  payment  of  a  debt  and  the 
costs ;  and  the  Judge  left  it  to  the  jury  to  say  whether 
the  Defendants  entered  for  the  mere  purpose  of  compel- 
ling appearance,  or  for  the  purpose  of  compelling  the 
Plaintiff  to  pay  the  debt  and  costs.  Lord  KentfOUy  in  de- 
livering his  opinion  on  a  moiipn  for  a  new  trial,  said,  **  I 
never  understood  that  a  man  was  obliged  to  justify  a 
distress  for  the  cause  which  he  happened  to  assign  at  the 
time  it  was  made.  If  he  can  shew  that  he  had  a  legal 
justification  for  what  he  did,  that  is  sufiicient.  A  man' 
may  distrain  for  rent  and  avow  for  heriot  service.  Now, 
here  it  appears  that  the  Defendants  were  justified  under 
the  process  of  the  Chancery  Court  in  entering  on  the 
Plaintiff  and  taking  his  goods  in  order  to  compel  appear- 
ance, and  therefore  the  question  ought  not  to  have  been 
left  to  the  jnry  to  say  whether  they  entered  for  that  or 
some  other  cause."  As  to  the  excess,  he  said  "  that  is 
a  subject  for  an  action  on  the  case."  Mr.  Justice  Ldm^ 
rence  quoted  Dr.  GroenveWs  case  as  directly  in  point. 
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It  may  be  admitted,  that  the  object  and  motive  with 
which  the  process  of  the  law  is  put  in  execution  are  not 
the  sobjects  of  traverse^  nor  consequently  of  cYidence 
under  the  replication  de  infurid  absque  tali  causA.  And 
to  this  extent,  and  to  this  only,  do  the  cases  cited  appear 
to  me  necessarily  to  go.  It  frequently  happens^  that  the 
real  object  of  arresting  a  defendant  upon  mesne  process 
is  not  to  compel  appearance  to  an  action,  but  to  procure 
immediate  payment  of  a  debt  by  thepressure  of  an  arrest ; 
bat  if  nothing  more  be  done  than  is  required  by  the 
exigency  of  the  writ,  the  act  will  be  justified,  whatever 
be  the  motive  of  the  party,  or  the  cause  which  leads  him 
to  employ  the  process  of  the  law. 

In  the  ease  put  by  your  Lordships,  the*  evidence 
points  not  merely  to  the  object  and  purpose  of  doing 
particalar  acts^  but  to  the  nature  of  the  acts  done,  in 
order  to  ascertain  whether  they  correspond  with  the 
description  of  them  in  the  plea,  which  alleges  not  merely 
a  taking  by  virtue  of  the  writ  of  execution,  but  a  sale 
and  levy  in  satisfaction  of  a  debt. 

The  case,  as  rt  appears  to  me,  stands  thusr — The 
Defendant,  by  way  of  excuse,  alleges  that  he  has  donef 
various  acts  r  all  of  which,  if  done,  would  be  authorized 
by  the  writ;  and  which,  if  taken  jointly,  would  afford  a 
good  defence  to  the  Plaintiff's  whole  complaint;  but, 
taken  paitially,  would  not.  The  Plaintiff,  admitting  the' 
writ,  denies  the  rest  of  the  cause,  and  offers  evidence  to 
shew  that  part  of  the  Defendants'  acts  were  quite  of  a 
different  character  from  those  described  in  the  plea.  By 
this  evidence,  the  efiect  of  the  writ  is  not  impeached,  but 
only  the  execution  of  it  in  fact;  and  unless  it  was 
executed  in  fact  as  alleged,  the  defence  must  fail. 

The  materiality  of  this  consideration  may  be  illus* 
trated  by  supposing  the  following  case: — Goods  were 
shipped  abroad  to  be  delivered  in  England.  By  the 
charter-party  freight  for  carriage  of  the  goods  is  made 
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1893^  payable  within  a  limited  time;  suppose  ten  or  fourteen 
days  after  the  delivery  of  the  goods ;  and  by  the  bill  of 
lading  the  goods  are  to  be  delivered  to  the  shippers  or 
their  order,  paying  freight  according  to  charter-party. 
In  such  case  the  goods  would  be  deliverable  to  the 
order  of  the  shipper  before  the  freight  for  carriage  of 
the  goods  would  become  payable.  It  might,  therefore,  be 
insisted,  by  the  consignees,  that  at  the  time  of  the  de^- 
livery  of  the  goods  no  lien  had  attached,  the  times 
for  delivering  the  goods  and  for  payment  of  the  freight 
not  being  contemporaneous;  yet  if  the  consignees 
claimed  the  goods  as  holders  of  the  bill  of  lading,  they 
would,  by  taking  under  the  bill  of  lading,  become  liable 
to  perform  the  condition  of  it,  and  to  pay  freight  at  the 
expiration  of  the  stipulated  time*  For  *^  if  a  person 
accept  any  thing  which  he  knows  to  be  subject  to  a 
duty  or  charge,  it  is  rational  to  conclude  that  he  means  to 
take  the  duty  or  charge  upon  himself;  and  the  law  may 
very  well  imply  a  promise  to  perform  what  he  has  so 
taken  upon  himself."  Abbott  on  Shippings  p.  286,  5th  ed. 
In  thb  state  of  things,  therefore,  if  the  consignees,  in  the 
character  of  execution  creditors,  could  get  the  goods  out 
of  the  possession  of  the  ship-owners,  before  the  freight 
had  become  due,  without  resorting  to  the  bill  of  lading, 
they  might  refuse  to  pay  the  freight,  and  leave  the  ship- 
owner to  his  remedy  against  an  insolvent  shipper.  It 
would,  therefore,  become  an  important  question  whether 
the  goods  were  really  taken  and  sold  by  the  sheriff 
by  way  of  levy  of  a  debt  in  execution,  or  whether  the 
writ  of  execution  was  not  employed  as  the  means  only 
of  getting  the  goods  into  the  possession  of  the  c-on* 
signees,  to  be  dealt  with  by  them  as  they  should  think 
fit  tinder  the  consignment,  without  producing  the  bill  of 
lading.  As  consignees  they  could  have  no  right  to  the 
possession  without  claiming  under  the  bill  of  lading, 
and  as  execution  creditors  they  could  not  justify  taking 
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possession  except  for  the  purpose  of  levying  their]  debt 
by  the  hands  of  the  sheriff. 

Much  embarrassment  seems  to  have  arisen  in  this 
case  from  the  use  of  the  word  ^^  purpose."  What  was 
the  purpose  of  levying  an  execution  on  the  goods  is  one 
question ;  and  whether  the  goods  were  disposed  of  for 
the  purpose  of  levying  an  execution  upon  them  is  another 
and  very  diiferent  question.  The  first  assumes  an  exe- 
cution to  have  been  executed ;  the  other  raises  the  issue, 
whether  an  execution  was  executed  or  not.  If  there 
was  a  real  execution  in  this  case,  the  allegation  in  the 
plea  was  maintained ;  if  there  was  no  such  executioni  it 
failed. 

The  ground,  therefore,  upon  which  my  answer  to 
your  Lordships'  question  is  founded  is,  tliat  the  evidence 
therein  mentioned,  tended  to  shew  that  the  act  done  by 
the  Defendants  was  not  the  act  alleged  in  their  plea  as 
part  of  their  excuse,  viz.,  an  execution  by  levy  upon  the 
goods,  but  an  act  of  a  different  character.  For  these 
reasons,  I  am  humbly  of  opinion. 

That  it  was  competent  by  law,  on  the  pleadings 
mentioned  in  your  Lordships'  question,  for  the  Plaintiff 
to  shew  at  the  trial,  in  maintenance  of  his  action,  that 
the  acts  of  one  Defendant  were  not  really  done  under  or 
in  execution  of  the  writ,  but  under  another  claim,  and 
that  the  writ  and  the  proceedings  under  it  were  a  mere 
colour  and  contrivance  to  get  possession  of  the  goods. 
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Parke  J.  To  the  questions  submitted  by  your 
Lordships  to  his  Majesty's  Judges,  I  answer,  that,  in 
roy  opinion,  it  was  not  competent  to  the  Plaintiff,  upon 
these  pleadings,  to  give  in  evidence  that  the  act  of  the 
Defendants  was  not  really  done  in  execution  of  the  writ, 
hot  for  another  purpose,  under  another  claim ;  and  that 
the  writ,  and  proceedings  under  it,  were  a  mere  colour 
and  contrivance  to  get  possession  of  the  goods. 

One 
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One  defendant  states  a  judgment,  and  both,  a  writ  of 
execution  against  the  goods  of  ^.  B. ;  the  delivery  to  the 
sheriff  of  that  writ;  that  there  were  goods  of  ^.  B*  in  the 
place  where  the  trespasses.were  committed;  and  that  the 
Defendants  were  entided  to  seize,  and  did  seize  and  sell, 
the  goods  under  the  writ.  There  is  an  admission  of  the 
j  udgment  and  writ  in  the  replication,  and  a  traverse  of 
the  residue  of  the  cause.  There  is  also  a  new  assignment 
of  trespasses  at  other  times,  on  other  occasions,  and  for 
other  and  different  purposes ;  and  also  alleging  excess. 
And  the  question  is^  whether  the  above  evidence  was 
admissible  either  on  the  traverse  of  the  residue  of  the 
cause,  or  the  new  assignment. 

I  propose  to  consider  these  two  parts  of  the  question 
in  an  inverse  order;  for  there  i&  no  difficulty  about  one, 
and  the  other  requires  further  consideration.  Firsts 
then,  with  respect  to  the  new  assignment,  it  is  clear 
that  the  office  of  a  new  assignment  is  to  correct  a 
mistake  occasioned  by  the  generality  of  the  declaration ; 
and  to  explain  that  the  Plaintiff  is  proceeding  for  a 
different  cause  of  action  from  that  mentioned  in,  and 
justified  by,  the  plea:  it  admits  that  the  trespasses 
intended  by  the  plea  are  not  those  for  which  he  seeks 
redress.  If  the  Plaintiff  is  seeking  to  recover  for  the 
trespass  mentioned  in  the  plea,  and  justified  by  it,  be 
must  reply,  and  either  traverse,  or  confess  and  avoid, 
the  matter  of  the  plea.  Now,  in  this  case,  the  Plaintiff 
is,  in  truth,  as  appears  from  the  evidence  offered, 
insisting  that  the  same  acts,  attempted  to  be  justified  by 
the  plea,  were  not  justified  by  it.  The  evidence  applies 
to  the  acts  mentioned  in  the  plea,  and  not  other  and 
different  acts  on  another  and  different  occasion.  But  it 
has  been  contended,  that  the  new  assignment  may  be 
treated  as  if,  after  traversing  the  matters  in  the  plea, 
it  had  gone  on  to  aver  that  the  trespasses  mentioned 
in  the  plea  were  done  Jbr  other  and  different  purposes 
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than  those  in  the  plea  mentioned;  that,  under  such 
a  new  assignment,  it  is  clear  the  evidence  would  have 
been  admissible;  that  such  a  new  assignment  might, 
indeed,  be  demurrable;  but  that  not  having  been  Nockblls. 
demurred  to,  the  evidence  may  be  given  under  it.  To 
this  I  answer,  that  the  new  assignment  does  not  contain 
any  averment,  that  the  trespasses  mentioned  in  the  plea 
were  done  for  other  and  different  purposes.  If  it  had, 
it  would  have  been  bad  on  demurrer  to  so  much  of  the 
new  assignment;  and  if  it  had  contained  that  averment 
alone,  viz.,  that  all  the  trespasses  in  the  plea  were  com- 
mitted for  a  different  purpose,  it  would  have  been  bad 
altogether;  for  then  the  replication  and  new  assignment 
would  have  contained  two  answers  to  the  same  trespasses 
mentioned  in  the  plea;  one,  a  denial  of  the  truth  of  the 
several  matters  comprised  in  the  traverse,  absque  residua  ; 
another,  that  the  same  trespasses  were  done  for  other 
purposes.  And  it  was  on  this  ground  that  the  replica- 
tion and  new  assignment  were  held  to  be  bad  in  the  case 
of  Cheadey  v.  Batnes  (a),  besides  its  being  objectionable 
on  another  ground,  which  I  propose  to  consider  after- 
wards; viz.,  that  the  purpose  could  not  be  enquired  into 
at  all.  If  there  had  been  a  demurrer  to  this  new  assign- 
ment, the  answer  would  have  been,  that  the  Plaintiflf 
meant — as  he  had  a  right  to  do  under  this  declaration, 
which  is  not  for  a  single  trespass  —  to  insist  on  other 
trespasses  committed  at  other  times,  and  unconnected 
with  the  writ  of  execution,  and  not  those  attempted  to 
be  justified;  and  to  apply  the  declaration,  which  contains 
an  averment  of  trespasses  committed  on  divers  days  and 
times,  to  such  other  trespasses ;  and  such  answer  would 
have  been  a  good  one.  The  new  assignment  would, 
therefore,  have  been  good  on  demurrer.  And  as  the 
Defendants  must  clearly  have  the  power  of  objecting  at 
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18S3.  sometime^  it  follows  that  it  was  open  for  them  to  contend, 
on  the  trial,  that  the  PlaintifT  had  no  right  to  give  in 
evidence,  under  this  new  assignment,  that  the  entry 
justified  by  the  plea,  as  having  been  made  by  virtue  of 
the  writ,  was  made  for  a  different  purpose ;  and  that  was 
the  first  time  at  which  it  was  competent  for  them  to  take 
the  objection.  It  is  also  clear,  that  the  part  of  the  new 
assignment  which  relates  to  excess  is  inapplicable  to  the 
evidence  offered;  the  excess  alleged  appearing  by  the 
record  to  be  the  use  of  excessive  and  unnecessary  force 
and  violence.  It  is  clear,  therefore,  as  it  seems  to  me, 
that  the  new  assignment  will  not  authorize  the  recep* 
tion  of  the  proposed  evidence.  And  it  is  to  be  observed, 
that  it  was  on  the  ground  of  the  new  assignment  only 
that  the  Court  of  Exchequer  Chamber  decided  that  such 
evidence  was  admissible  in  the  present  case,  as  reported 
in  4  Bingk.  729. 

The  question,  therefore,  is  reduced  to  this,  whether 
on  the  general  traverse  of  the  residue  of  the  cause  such 
evidence'  is  admissible?  This  replication  admits  the 
jndgment  and  the  writ :  and,  therefore,  I  conceive  it 
to  be  clear  that  the  party  so  admitting  cannot  say  there 
was,  in  point  of  law,  no  judgment  and  no  writ.  If  by 
the  terms  '*  colour  and  contrivance,"  in  the  question' 
submitted  by  your  Lordships,  it  is  meant  to  be  suggested 
that  these  were  fraudulent  and  void,  and  supposing 
even  that  the  sheriff  was  a  party  to  the  fraud  (which 
the  evidence  offered  does  not  prove),  I  conceive  that 
such  fraud  should  have  been  replied  specially,  in  avoid- 
ance of  the  judgment  and  writ. 

Supposing  then  the  judgment  and  writ  to  be  valid,  which 
I  think  the  pleadings  admit,  the  question  is,  whether, 
upon  tliis  traverse,  the  Plaintiff  can  be  permitted  to  shew, 
that  the  Defendants  did  not  enter  under  the  writ,  and  in 
execution  of  it,  but  that  they  entered,  nomhially,  under 
the  writ,  but  in  reality  under  a  different  claim.     This  is 
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a  question  of  some  nicety  and  difficulty.  But,  upon  the  18S8« 
best  opinion  I  can  form,  I  must  say  that  it  aj^ears  to 
me  that  he  cannot ;  and  that  there  should  have  been  a 
special  replication,  in  order  to  have  enabled  him  to  have 
done  so.  The  plea,  as  stated  in  the  question  proposed 
by  your  Lordships,  does  not  justify  the  taking  of  the 
Plaintiff's  goods,  nor  does  the  plea  in  the  case  argued 
at  your  Lordship's  bar :  but  it  goes  on  to  state  that  the 
goods  of  A.  B,f  which  were*  taken,  were  sold ;  and  the 
plea  upon  the  record  in  this  cause  also  states  that  part  of 
the  money  was  levied  by  the  sale  of  the  goods  and  paid 
over  to  the  execution  Plaintiff.  In  order  to  make  the 
question  clearer,  I  shall  consider  how  it  would  have 
been  if  the  plea  had  not  stated  the  sale  of  the  goods ; 
and  afterwards,  whether  the  introduction  of  that  aver- 
ment makes  any  difference.  Supposing  the  plea  to 
have  done  no  more  than  state  the  judgment,  the  writ, 
the  delivery  to  the  sheriff,  that  there  were  goods  in  the 
house  liable  to  be  taken  under  the  execution,  and  that 
the  Defendants  entered  the  house  to  seize,  and  did  seize, 
the  goods  under  the  writ,  the  question  is,  what  the 
traverse  absque  residuo  camce  puts  in  issue  ?  It  certainly 
puts  in  issue  the  delivery  of  the  writ  to  the  sheriff  before 
*the  seizure ;  the  existence  of  goods  of  A.  B.  in  the  house, 
liable  to  be  seized  under  tlie  execution  at  the  time  of 
die  entry ;  and  in  this  case,  it  may  be,  the  seizure  also ; 
does  it  put  in  issue  the  intention  and  purpose  which  the 
Defendants  had  in  making  the  entry  ?  This  is  precisely 
the  same  question  which  would  have  arisen  if  the  de- 
livery of  the  writ  and  the  existence  of  the  goods  in  the 
house  had  been  admitted,  and  the  replication  had  tra- 
versed, without  any  special  inducement,  the  entry  so 
made  under,  or  in  the  usual  language  of  pleading,  under 
and  by  virtue  of^  the  writ.  Now  I  take  it  to  be  perfectly 
clear  and  settled  law,  that  if  a  man  has  a  legal  authority 
by  writs  or  otherwise  to  do  all  that  he  does,  it  is  quite 
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1838.  immaterial  whether  he  intends  to  use  that  authority  or 
not ;  or  even  declares  that  he  does  not  intend  to  use  it. 
If  he  is  authorized  by  a  writ,  or  in  any  way,  to  do 
a  particular  thing,  and  he  does  it  in  the  manner  in 
which  he  is  authorized,  he  does  it  by  authority  of  the  writ^ 
or,  which  is  the  same  thing,  **  under,  and  ly  virtue 
Of  ly  force  ^"  the  writ.  One  of  the  earliest  authorities 
is  in  Fiiz.  Avomy ;  '232 :  *Mf  a  roan  take  a  distress  for 
one  thing,  still,  when  he  comes  and  pleads  he  may  avow 
for  whatever  thing  he  pleases."  And  in  Groenvelt  ▼• 
Burwell  {a)  Lord  Holt  refers  to  this  case,  and  says,  the 
single  question  is,  whether  he  had  good  authority  at  the 
time  of  the  arrest :  as  if  a  man  distrain  his  tenant  for 
that  which  he  cannot  justify,  but  at  the  same  time  rent 
is  in  arrear,  he  may  avow  for  the  rent  in  arrear,  and  he 
is  not  obliged  to  avow  for  that  for  which  he  took  the 
distress,  nor  can  the  plaintiff  traverse  the  taking  for  the 
rent  in  arrear,  but  can  only  plead  in  bar  to  the  avowry, 
riens  in  arriere.  So,  he  says,  referring  to  the  particular 
case,  **  the  Plaintiff  cannot  say  that  Cote  did  not  take 
him  by  virtue  of  the  good  warrant,  for  if  he  had  such  a 
warrant  in  his  custody  at  the  time  of  tbe'arrest,  he  was 
arrested  by  it"  So^  in  the  same  case  (&),  Lord  HoU 
says,  **  It  is  not  what  he  declares,  but  the  authority  which 
he  has,  which  is  his  justification."  In  Crawther  v. 
Ramsbottom  {c)  Lord  Kenyon  says,  ^^  I  never  understood 
that  a  man  was  obliged  to  justify  a  distress  for  the  cause 
which  he  happened  to  assign  at  the  time  it  was  men« 
tioned.  If  he  can  shew  that  he  had  a  legal  justification 
for  what  he  did,  that  is  sufficient.  A  man  may  distrain 
for  rent  and  avow  for  heriot  service."  He  goes  on  to  say, 
**  Now  wlien  it  appears  that  the  Defendant  was  justified 
under  the  process  of  the  county  Court  in  entering  on 

(a)  X  Ld.  Raym.  454.  (c)  3  T.  R.6s^• 

(b)  1%  Mod.  386.  and  m  Co* 
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the  Plaiotiff  and  taking  his  goods,  in  order  to  compel  an  I8dd. 
appearance;  and,  therefore,  the  question  ought  not  to 
have  been  left  to  the  jury  to  say  whether  they  entered  for 
that  or  for  some  other  cause;"  and  iMwrence  J«  gave 
the  same  opinion*  It  is  to  be  remarked  that  in  this 
case  there  was  the  clearest  evidence  that  the  defendant 
entered,  not  for  the  purpose  of  distraining  to  compel  an 
appearance,  but  to  compel  the  payment  of  the  debt» 
under  colour  of  process ;  it  even  appeared  that  he  kept 
the  goods  seized,  for  uiiir  days  after  the  tender  of  the 
appearance  money ;  and  yet  it  was  held  that  the  repli- 
cation admitting  the  writ,  and  traversing  the  residue 
of  the  causey  did  not  put  in  issue  the  question  whether 
the  goods  were  seized  '^  by  virtue  of  the  precept."  It 
appears  to  me,  therefore,  that  these  authorities  clearly 
establish  the  general  proposition,  that  ^if  a  man  is  au- 
thorized by  law  to  do  the  act  which  he  does,  he  is  jus-  • 
tified  in  doing  it,  whatever  his  object  or  intention  may 
be  at  the  time  he  does  it ;  and,  therefore,  where  a  sheriff 
has  a  writ  authorizing  the  seizure  of  certain  goods,  and 
he  seizes  those  goods,  he  has  a  right  to  say,  in  point  of 
of  law,  that  he  seized  under  the  writ. 

But  it  is  contended  that  there  are  authorities  which 
shew  that  an  averment,  that  a  fact  was  done  by  virtue  of 
a  writ,  or  in  technical  language,  a  virtuie  cujm^  is  tra- 
Yersable;  and  that,  therefore,  it  might  properly  be  put 
ia  issue  in  this  case.  And  it  is  true  that  there  are  such 
authorities;  but  they  are  all  cases  in  which  the  traverse 
included  some  matter  of  fact ;  or  in  which  the  question 
raised  by  it  was,  whether  the  ^aarit  really  authorized  the 
act,  and  not  what  the  intention  or  purpose  of  the  party 
having  the  writ  was ;  and  in  all,  the  inducement  to  the 
traverse  shewed  that  the  meaning  of  it  was,  not  to  put 
m  issue  a  matter  of  law,  but  the  question  of  fact  whe- 
ther those  circumstances  existed  which  were  necessary 
to  make  the  writ  a  sufficient  authority  to  do  the  act  jus- 
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18SS.  tified.  Thas  in  Beale  v.  Simpson  (a)j  the  principal  au- 
thority on  this  subject)  which  was  an  action  against  a 
bailiff  of  a  liberty  for  an  escape,  the  plea  was,  that  the 
debtor  was  carried  from  the  prison  of  the  liberty  to 
Westminster^  under  a  habeas  corpus  issued  in  Hilary  re- 
turnable in  Trinityj  and  delivered  to  the  defendant 
before  the  escape.  Replication  pleads  by  way  of  in- 
ducement, that  another  habeas  corpus  was  issued  in 
Hilary  returnable  in  Easter^  and  after  the  return  of  that 
•mitj  and  not  before,  the  debtor  was  taken  out  of  prison 
and  brought  to  Westminster^  and  then  the  defendant  by 
covin  procured  another  writ,  tested  before  and  returnable 
in  Trinity  term,  which  was  delivered  to  the  defendant 
after  the  debtor  was  so  brought,  and  not  before,  by 
virtue  of  which  last  writ,  the  debtor  was  brought  into 
court  and  then  committed  to  the  Fleets  and  concluded 
with  a  traverse,  without  this  that  the  defendant  by  virtue 
of  the  writ  in  the  plea  mentioned  took  the  body  of  the 
debtor  out  of  the  prison  of  the  liberty,  and  carried 
him  to  Westminster  as  averred  in  the  {dea.  Now  the 
minority  of  the  judges  in  this  case  were  of  opinion  that 
the  traverse  was  good,  as  it  involved  matters  of  fact,  and 
Powell  J.  mentions  the  removal  from  prison  as  one. 
Trely  C.  J.  contra.  But  it  does  not  involve  the  ques- 
tion of  the  intention  of  the  defendant  when  he  removed 
the  debtor ;  it  involves  the  question,  whether  the  debtor 
mts  taken  from  the  prison;  also  the  question,  whether 
the  writ  in  the  plea  mentioned  really  did  authorize  the 
removal;  and  it  did  not,  certainly,  if  it  was  issued  and 
delivered  to  the  sheriff  after  the  removal.  In  the  case 
put  by  Powell  J.  the  same  observation  applies*  The 
case  is  this : — if  two  writs  be  delivered  to  the  sheriff 
against  A.j  one  at  the  suit  of  B.  returnable  first  return 
of  Hilary f  another  at  the  suit  of  D,  returnable  the  last 
return  of  the  same  term ;  and  £>.  procures  a  warrant 

(a)  1  Ld,  Raym,  408. 
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on  his  writ,  upon  which  A.  is  arrested  after  the  return  188S. 
of  BJ%  writ,  and  then  gives  a  bail-bond  for  his  appear- 
ance ;  and  in  a  suit  upon  this  bail-bond,  A.  pleads  that 
be  was  arrested  upon  the  writ  of  iSL,  returnable  the  first  ^ockblls. 
return  of  the  term,  and  that  he  gave  the  said  bail-bond 
after  the  return  of  the  writ,  by  which  it  was  void;  the 
sheriff  replies  the  other  writ  at  the  suit  of  Z>.,  and  that 
A.  was  arrested;  and  absque  hoc  the  arrest  was  by  virtue 
of  the  writ  of  B.^  there,  it  is  clear  that  BJs  writ  did 
not  authorize  the  arrest  at  the  time  it  was  made,  and  the 
taking  of  the  bail-bond. 

In  Foster  v.  Jackson  (a),  where  the  plea  to  a  sci.fa.  on 
a  judgment  against  executors  was,  that  the  original 
Defendant  was  taken  by  the  sheriff  by  force  of  a  ca,  sa. 
The  replication  was,  that  the  sheriff  did  not  take  by 
virtue  of  the  ca.  sa. :  it  is  clear  the  taking  is  involved, 
and  probably  also  the  existence  of  the  writ  itself  as  well 
as  its  delivery  to  the  sheriff;  and,  besides,  the  question 
there^  arose,  not  on  demurrer  to  the  replication,  but  after 
verdict.  In  the  case  of  Bennett  v.  Filkms{b\  the  traverse 
(which,  however,  was  objected  to  by  Saunders)  is  good  on 
the  same  ground. 

The  result  of  these  authorities  is,  that  the  virtute 
offiis  may  be  traversed  where  it  involves  matters  of  fact, 
and  the  question,  whether  the  writ  did  or  did  not  autho- 
rize a  particular  fact;  that  is,  whether  those  circum- 
stances existed  which  gave  it  authority.  But  it  is  not 
traversable  where  it  involves  a  mere  matter  of  law;  and 
if  a  man  has  the  authority  of  a  writ,  and  does  the  act  au- 
thorized, and  no  more,  it  is  a  matter  of  law,  that  he  is 
justified  in  the  act,  whatever  the  intention  may  be.  An 
averment,  that  an  act  was  done  under  and  by  virtue  of 
the  writ  is  equivalent  to  an  averment,  that  it  was  done 
by  authority  of  the  writ,  or,  in  other  words,  that  the 
writ  authorized  the  act  to  be  done.     If,   indeed,  the 

[a)  Hob.  59.  (^)  '  Sound.  20. 
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authority  of  the  writ  be  not  pursued,  but  some  act  be 
done  by  the  party  who  has  it,  inconsistent  with  its 
authority  and  an  abuse  of  it,  then  the  law  adjudges  by  the 
subsequent  act  quo  animo  the  party  did  the  thing  com- 
plained of,  and  the  Defendant  will  derive  no  justifica- 
tion from  the  authority  which  he  had :  Six  Carpenters 
case  {a) :  but  it  is  to  acts  done,  and  not  to  declarations 
and  intentions  that  the  law  looks :  8  Rep.  26  a. :  for  the 
law  doth  respect  deeds ;  but  words  without  act  are  not 
in  this  case  regarded  by  law :  and  Lord  Coke  in- 
stances a  case  of  a  distress  for  one  thing,  and  an  avowry 
for  another. 

But  it  is  quite  clear,  that  all  acts  done,  which  make 
the  party  unjustifiable  under  the  authority  of  the  law, 
and  a  trespasser  ab  initio,  cannot  be  given  in  evidence 
under  the  general  traverse,  but  must  be  specially  replied : 
1  Saunders  800.  d.  n.,  Dye  v.  Leatherdale  (a\  Tcyhr  v. 
Cde  (ft),  Gundty  v.  FeUharn  (c). 

If  acts  done,  by  which  the  inttntion  of  the  party  is 
less  unequivocally  demonstrated,  cannot  be  given  in 
evidence  under  the  general  traverse,  why  should  other 
more  equivocal  proofs  of  the  intention  from  declarations 
be  admissible?  In  truth,  looking  by  way  of  illustration 
to  the  evidence  oflered  on  the  trial,  which  appears  on 
the  bill  of  exceptions  in  the  case  itself,  the  strength  of 
the  case  is,  that  the  goods  were  delivered  over  to  Hopley 
and  Lingham,  the  execution  creditors,  by  the  Defendant, 
the  sheriff.  This  is  an  act  done,  which  is  the  strong 
and,  indeed,  the  only  evidence  of  Defendant's  intent  and 
purpose;  and  surely  this,  upon  the  supposition  of  the 
state  of  the  pleadings  on  which  I  have  been  arguing,  is 
matter  which  should  have  been  replied. 

For  the  reasons  I  have  above  given,  I  conceive  it  to 
be  clear,  that  a  man,  whatever  his  purpose  may  be  in 

(tfj  smis.%0.  {c)  1  T.R.  338. 
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acting  according  to  the  authority  of  a  writ,  is  justified  ^  ISSS9 
by  it,  if  he  acts  according  to  it;  but  if  he  does  an  act  in- 
consistent with  its  authority,  he  is  no  longer  justified  by 
it»  but  is  either  a  trespasser  ab  initio^  or  is  liable  to 
another  action,  according  to  the  nature  of  the  incon- 
sbtent  act  so  done*  In  the  present  instance,  therefore, 
if  the  Plaintiff  had  replied  that  the  goods  were  delivered 
up  by  the  sheriff,  it  would  have  been  a  good  answer,  but 
il  is  no  answer  as  a  proof  of  the  intention  of  the  De-* 
fendants  under  the  general  traverse. 
.  I  have  so  far  argued  the  case,  on  the  supposition  that 
the  plea  justified  the  trespass  to  the  house,  by  the  state- 
ment of  the  writ,  and  delivery  to  the  sheriff,  and  seizure 
of  goods  in  the  house,  liable  to  the  execution,  and  omitted 
all  mention  of  the  subsequent  sale  or  levy,  and  payment 
to  the  execution  Plaintiff. 

The  next  question  is,  whether  the  averment  of  the 
sale  or  of  the  levy,  or  both,  make  any  difference.  Now 
it  is  to  be  observed,  that  the  plea  does  not  justify  seizing 
the  Plaintiff's  goods,  but  only  the  entry  into  the  Plaintiff  ^s 
house;  and  the  question  is,  whether  the  unnecessary 
averment,  that  the  goods  had  been  sold,  &c,  is  involved 
in  the  issue  that  the  Defendants  committed  the  tres- 
passes without  the  residue  of  the  cause  alleged  in  the 
plea.  I  take  it  to  be  clear,  that  the  plea  need  have 
stated  no  more  than  the  judgment;  in  the  plea  by  the 
creditor,  the  writ,  and  entry  under  it,  and  the  seizure 
of  the  goods  of  A.  B.  under  the  writ ;  —  if,  indeed, 
even  that  was  necessary  in  the  pleas  by  both;  —  and 
that  if  it  had  omitted  to  state  that  the  goods  had  been 
sold,  it  would  not  have  made  any  difference;  and  it 
is  a  general  rule  in  pleading,  that  an  unnecessary  aver* 
ment,  if  capable  of  bemg  separated  without  injury  to 
the  sense,  need  not  be  proved.  That  so  much  of  this 
plea  as  relates  to  the  sale  and  levyy  may  be  so  separated 
admits  of  no  doubt.  Suppose  that,  under  these  pleadings, 
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the  Defendants  had  never  sold  at  all,  but  having  really 
entered  and  seized  in  order  to  execute  the  writ,  they  had 
kept  the  goods  unsold  For  want  oF  buyers,  would  not  the 
Defendants  have  been  entitled  to  a  verdict?  And,  if  so^ 
it  must  be  on  the  ground  that  the  statement  as  to  the 
sale,  is  immaterial,  and  may  be  rejected.  I  think,  there- 
fore, that  the  averment  of  the  sale,  in  this  case,  is  im- 
material. But  that  is  not  the  question  proposed  by  your 
Lordships,  whether  it  was  necessary,  under  these  plead- 
ings, to  prove  the  sale  of  the  goods  and  payment  of  the 
money.  The  question  is  a  different  one:  and  I  feel 
satisfied  that  it  was  incompetent  for  the  Plaintifi^  upon 
the  pleadings  stated  in  your  Lordships'  question,  to  give 
evidence  that  the  acts  of  the  Defendants  were  not  really 
done  under  and  by  virtue  of  the  writ,  but  for  another 
purpose,  under  another  claim,  and  that  the  writ  and 
proceedings  under  it  were  a  mere  colour  and  contrivance 
to  get  possession  of  the  goods. 


Gaselee  J.  Having  attentively  considered  the  ques- 
tion put  by  your  Lordships  to  the  Judges  in  this  case,  I 
continue  of  the  opinion  in  which  I  concurred  in  the 
Court  below;  that  it  was  competent  by  law  on  these 
pleadings  for  the  Plaintiff  to  shew  at  the  trial  in  main- 
tenance of  this  action,  that  the  acts  of  the  Defendant 
were  not  really  done  under  the  execution  of  the  writ, 
but  for  another  purpose,  under  another  claim ;  and  that 
the  writ  and  proceedings  under  it  were  a  mere  colour 
and  contrivance  to  get  possession  of  the  goods. 

The  difference  between  this  case  and  those  of  Groeti" 
velt  V.  Burmellj  and  Crcmther  v.  Ramsbottom^  which  are 
principally  relied  on  by  the  plaintiffs  in  error,  is  so 
fully  stated  by  the  late  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas,  in  giving  the  unanimous  judgment 
of  the  Court  of  Exchequer  Chamber,  and  by  some  of 
my  learned  brothers  to  your  Lordships  on  this  occasion, 

that 


IK  THE  FouiiTu  Year  of  WILLIAM  IV. 


179 


that  it  would  be  an  unnecessary  waste  of  time  to  go 
over  them  again  at  any  length.     The  main  difference  is, 
that  in  those  cases,  what  the  defendants  in  their  pleas 
professed  to  have  done,   they  bad  done*      Here  it  is 
not  so.     They  have  not  executed  the  writ ;  they  have 
not  made  the  debt  of  the  goods  and  paid  it  over  to  the 
creditors,  but  have  delivered  over  the  goods  themselves, 
not  in  satisfaction  of  the  debt  as  directed  by  the  writ, 
but  to  the  importers  claiming  under  a  bill  of  lading  and 
seeking  to  avoid  any  question  of  the  payment  of  freight, 
or  any  other  charge  upon  which  any  question  might 
arise.     This  I  am  inclined  to  think  also  satisfies  the 
new  assignment.     But  it  is  said  it  was  not  competent  to 
the  Plaintiff  below  to  reply  and   also   to   new-assign, 
because  it  is  alleged  there  is  only  one  trespass  in  the 
declaration  :  and  for  this  is  cited  the  case  of  Chetisley  v. 
Barnes,  (a)   Upon  referring,  however,  to  the  statement  of 
the  declaration  in  the  questions  put  by  your  Lordships, 
and  also  to  that  contained  in  the  bill  of  exceptions,  the 
trespasses  are  in  both  charged  to  have  been  committed 
diversis  diebus  et  vieibusy  in  which  case  it  is  admitted  the 
Defendant  may  reply  and   new-assign ;   and  although 
the   precise   terms   of  the  new    assignment   are   not 
stated,  enough  of  it  is  set  out  to  shew  that  it  states  the 
Plaintiff  to  have  brought  his  action  not  only  for  the 
trespasses    in    the   pleas    mentioned  and   thereby   at- 
tempted to  be  justified,  but  also  for  that  the  Defendant 
committed  trespasses  at  other  times  and  on  other  occa- 
sions and  for  other  purposes ;  under  which,  supposing  it 
to  be  held  that  the  seizing  the  goods  is  justified  under 
the  pleas,   the  afterwards  delivering  them  over  to  the 
Defendants  below  instead  of  making  die  debt  of  them 
and  paying  the  money  over  to  the  creditors,  may  be 
given  in  evidence :  but  admitting  it  to  have  been  wrong 
to  have  replied  and  also  new-assigned,  it  seems  to  me 
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18S5.  that  as  the  Defendants  below  have  not  demurred,  it  is 

^  -"!**■  '  now  too  late  to  take  advantage  of  the  duplicity.     If  I 

^.  am  at  all  right  as  to  the  first  point,  the  question  as  to 

NnryjEUj,  the  new  assignment  is  immaterial. 

LiTTLEDALE  J.  On  Considering  the  question  stated 
by  your  Lordships,  for  the  opinion  of  the  Judges,  I  felt 
a  difficulty  in  giving  an  answer  to  it. 

The  action  is  brought  for  breaking  into  the  Plaintiff's 
house  and  taking  his  goods;  and  the  justification  is 
under  a  writ  of  Jf.  /a.j  to  take  the  goods  of  ^.  B. 
Generally  speaking  the  Plaintiff's  goods  could  not  be 
taken  under  an  execution  against  the  the  goods  of  A.  B» 
But  I  must  assume  that  the  Plaintiff  has  something  to 
do  with  the  goods  in  such  a  way  as  that  they  may  be 
called  his  goods ;  and  also  that  the  property  of  the  goods 
is  in  ^  B.i  and  that  they  are  liable  to  be  taken  in  exe- 
cution absolutely ;  because  if  the  Plaintiff  had  such  an 
interest  in  them  as  that  they  could  not  be  taken  in 
execution  absolutely,  but  only  subject  to  any  claim 
which  he  might  have  either  by  the  goods  being  let  to 
him,  or  pledged,  or  pawned,  with  him,  or  by  having  a 
lien  upon  them ;  then,  though  the  goods  might  be  seized 
projorma  they  could  not  be  removed,  and  the  Defend- 
ant's plea  of  justification  would  fail  altogether.  And 
then  on  the  other  hand,  if  the  goods  were  the  property 
of  A.  B.  liable  to  be  taken  in  execution,  the  Plaintiff 
would  apppear  to  have  nothing  but  the  possession  of 
the  goods,  and  could  not  maintain  an  action  against 
persons  who  stand  in  the  place  of  the  owner  of  the 
goods,  and  the  sheriff  might  justify  entering  the  Plain- 
tiff's house  to  take  the  goods. 

But  laying  aside  these  considerations,  the  first  point  I 
notice  is  the  allegation  of  excess.  It  does  not  appear 
that  any  excess  was  proved,  and  it  forms  no  part  of  your 
Lordships'  question. 

The 
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The  next  point  I  notice  is,  how  far  the  new  assign-  1889. 
ment  bears  upon  the  case;  and  as  to  that,  I  think  a 
new  assignment  is  not  applicable  to  it  In  case  of  a 
single  trespass  in  the  declaration,  and  a  plea  justifying 
it,  the  Plaintiff  cannot  both  reply  and  new-assign,  as 
that  would  be  giving  a  double  answer  to  the  plea*  CheaS'- 
ley  V.  Barnes  {a) ;  Franks  v.  Morris  (&),  in  the  notes  to 
that  case ;  and  Taylor  v.  Smith  (c).  But  in  the  present 
case  the  trespass  is  laid  on  divers  days  and  times ;  and 
therefore,  both  iq  point  of  form  as  to  the  pleading  the 
Plaintiff  might  new-assign,  and  might  also  at  the  trial 
give  in  evidence  trespasses  committed  on  other  occa- 
sions, and  for  other  purposes  than  are  alleged  in  the 
plea.  Now  the  occasions  and  purposes  mentioned  in 
the  plea  are  the  acts  done  in  executing  the  writ  olJLJa. ; 
and  upon  a  denial  and  traverse  of  the  facts  stated  in 
the  plea,  the  Plaintiff  may  shew  that  the  Defendants 
did  not  do  the  acts  complained  of  in  executing  thejf.^., 
for  that  is  part  of  the  issue  raised  by  the  replication. 
What  the  Plaintiff  would  propose  to  give  in  evidence 
under  the  new  assignment  of  other  occasions,  and  for 
other  purposes  than  those  mentioned  in  the  plea  is,  that 
the  acts  of  the  Defendant  were  not  really  done  in  exe- 
tion  of  the  writ,  but  for  another  purpose  and  under 
another  claim  ;  and  that  the  writ  and  proceedings  under 
it  were  a  mere  colour  and  contrivance  to  get  possession 
of  the  goods.  It  appears  to  me  that  that  is  the  same 
thing  as  the  traverse  raised  by  the  replication ;  and  more 
properly  raised  in  that,  than  in  making  a  new  assign- 
ment (£?).  In  fact,  the  whole  is  one  entire  act,  and  may 
be  treated  as  one  trespass,  though  different  things  were 
done  on  different  days.      I  think,  therefore,  that  the 


[a\  JO  Ea J ti  73.  {d)  See   Oaklej^   v.   Davis f 
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Plaintiff  eould  not  maintain  his  action  by  resorting  to 
the  new  assignment. 

And  in  answer  to  your  Lordships'  question,  as  far  aa 
arises  upon  the  plea  and  replication,  I  think  that  if  the 
evidence  was  to  prove  that  the  goods  were  never  seized 
in  execution  at  all,  then  the  Plaintiff  might  shew  that  the 
acts  of  the  Defendants  were  not  really  done  under  or  in 
execution  of  the  writ,  but  for  another  purpose  under 
another  claim ;  and  that  the  writ  and  the  proceedings 
under  it  were  a  mere  colour  and  contrivance  to  get  pos- 
session of  the  goods*  But  if  the  goods  were  once  actually 
taken  in  execution,  then  I  think  that  evidence  would 
not  be  admissible* 

With  regard  to  the  first  part  of  what  I  have  stated  as 
my  opinion,  I  assume,  though  your  Lordships'  questioa 
does  not  so  state,  that  the  plea  alleges  that  the  goods 
in  the  Plaintiff's  house  were  liaMe  to  be  taken  in  execu- 
tion, and  that  such  was  the  fact ;  and  then  the  other 
material  allegation  in  the  plea,  which  comes  under  the 
general  traverse  withaid  ike  residue  of  the  cause,  is,  whe- 
ther they  were  taken  under  the  writ:  and  that,  I  think,  is 
a  material  point  of  traverse.  At  common  law  the /L  Jit. 
had  relation  to  the  teste  and  bound  the  Defendant's  goods 
from  that  time,  so  that  if  the  Defendant  had  sold  the 
goods,  they  were  liable  to  be  seized  in  execution :  this  was 
altered  by  the  statute  of  frauds,  which  enacted  that  the 
property  should  be  bound  from  the  time  of  the  delivery 
of  the  writ  to  the  sheriff:  the  meaning  of  that  is,  that 
after  such  delivery,  if  the  Defendant  make  an  assignment 
of  the  goods,  the  sheriff  may  take  them  in  execution. 
But  neither  before  nor  since  is  the  property  of  the  goods 
altered,  but  continues  in  the  Defendant  till  execution 
executed  :  the  execution  is  not  executed  till  actual  seizure 
under  the  writ :  and  till  such  seizure,  in  case  of  an  act 
of  bankruptcy,  the  assignees  would  have  a  preferable 
claim  to  the  judgment  creditor.   But  if  the  mere  delivery 
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of  the  writ  to  the  sheri£P  was  sufficient  to  constitute  ft 
seizure,  then  the  enquiry  at  Nisi  Prius  which  is  now 
made,  whether  the  seizure  or  act  of  bankruptcy  was  first 
in  time^  would  be  changed  to  whether  the  delivery  of  the 
writ  to  the  sheri£P  or  act  of  bankruptcy  was  first  in  time. 

But  it  has  been  argued  that  the  virtute  cufus  is  not 
traversable;  and  I  admit  that  where  those  words,  otjnre^ 
iextUf  or  per  quod  introduce  a  consequence  or  inference 
of  law  firom  the  preceding  matter  they  are  not  traversable^ 
but  that  the  preceding  matter  alone  is  so. 

Many  cases  are  referred  to,  as  to  that  position,  in 
the  notes  to  1  Wms*  Saunders^  p.  23.  In  the  case  of 
Bennett  v.^FilkinSy  Saunders^  who  was  of  counsel  for  the 
defendant,  thought  that  the  plaintiff  would  have  objected 
to  the  traverse,  because  it  was  ^*  without  this  that  Kings^ 
well  was  in  prison  by  virtue  of  the  warrant,"  and  he  said^ 
by  virtue  ought  not  to  be  traversed.  And  so  also  ia 
Greene  v.  Jones  (a) ;  where  the  defendant  had  shewn  that 
a  bill  of  Middlesex  was  sued  out,  ^r  quod  the  sheriff  made 
his  warrant;  and  so  he  had  not  alleged  any  thing  travers- 
able except  the  per  quod.  And  the  Court  seems  to  have 
thought  that  the  per  quod  was  not  traversable.  And  in 
the  report  of  this  case  in  2  Keble^  607.  the  Court  agreed 
that  virtute  cujus  is  not  traversable,  but  only  the  issuing 
the  writ,  or,  that  he  had  no  warrant.  In  Beale  v. 
Simpson  (6),  Trel)y  C.  J.  refers  to  this  case  of  Green  v. 
Jones  as  having  decided  that  a  per  quodj  or  a  virtute 
cujus  is  not  traversable.  And  he  adds  ^^  when  one  says, 
that  such  a  thing  was  done  by  virtue  of  a  writ,  it  is 
meant,  by  authority  of  the  said  writ,  by  operation  of  law, 
without  any  ingredient  or  mixture  of  matter  of  fact,  and 
a  mere  matter  of  law  is  not  to  be  traversed  atid  tried  by 
a  jury."  And  he  afterwards  adds,  "  the  virtute  aijus, 
per  quodj  pretextu^  or  vigore  cujusy  introduce  a  conse- 
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1888.  quence  of  law  only  from  the  matters  of  fact  before 
stated/'  And  then  he  refers  to  several  authorities  which 
are  stated  in  the  report,  where  it  is  argued  that  the 
virhde  ctffus  never  introduces  any  new  matter,  but  only 
collects  the  matter  before.  Nevill  and  Blencowe,  Js^ 
agreed  with  Powell  J.,  who  had  before  delivered  his  opi- 
nion, that,  generally,  virtute  cujus  is  not  to  be  traversed, 
containing  matter  of  law;  but  when  it  is  mixed  with  fact, 
then  it  may  be  traversed ;  and  in  that  case,  those  three 
Judges  held,  against  the  opinion  of  Trely  C.  J.,  that  the 
taking  out  of  prison  was  traversable*  In  Foster  v.  Jach' 
son  (a),  the  traverse  was  allowed ;  but  that  was  after  ver- 
dict, and  therefore  does  not  so  much  bear  upon  the  point 
In  GroewveU  v.  College  of  Physicians  (b\  the  traverse 
was,  that  the  plaintiff  was  not  arrested  by  virtue  of  the 
warrant  stated  in  the  plea ;  and  that  traverse  was  held 
bad.  This  case  of  Becde  v.  Simpson  appears  to  me  to 
unravel  the  whole  of  the  difficulty  as  to  the  virtute  a^uSj 
and  similar  expressions  not  being  traversable;  that  the 
reason  is,  that  it  only  collects  the  matter  alleged  before, 
and  draws  a  conclusion  from  it,  and  then,  being  matter 
of  law,  it  is  not  traversable.  But  where  it  is  mixed  with 
matter  of  fact,  then  it  is  traversable.  Now,  in  the  present 
case,  if  the  law  were,  that  goods  are  to  be  considered  as 
taken  in  execution  by  the  mere  delivery  of  the  writ  to 
the  sheriff,  then  I  entirely  agree  that  the  allegation,  by 
virtue  whereof  the  sheriff  seized  the  goods  in  execution, 
would  be  an  inference  of  law;  and,  therefore,  not 
traversable.  But  as  I  am  of  opinion  that  the  delivery 
of  the- writ  to  the  sheriff  does  not  of  itself  constitute 
a  taking  the  goods  in  execution,  I  think  the  seizure 
of  the  goods,  by  virtue  of  the  writ,  is  not  a  matter 
of  law,  but  is  a  matter  of  fact;  whether  the  sheriff 

(a)  Hob.  S2.  (h)  i%    Mod.    386.      i    Ld. 
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seized  by  yirtue  of  the  writ  or  not ;  and,  therefore,  is 
traversable. 

I  may  remark,  that  if  any  particular  technical  efiect  is 
supposed  to  be  given  to  the  words  "  by  virtue  whereof" 
they  are  not  a  necessary  allegation  in  the  plea,  and  may 
be  treated  as  surplusage.  It  would  be  sufficient  to  all^^ 
after  the  making  the  warrant,  that  the  bailiffs  took  the 
goods  in  execution.  This  expression,  however,  although 
it  avoid  the  virttUe  cujus^  comes  really  to  the  same 
thing ;  and  the  point  in  this  part  of  the  argument  is 
in  effect,  whether  the  delivery  of  the  writ  to  the  sheriff 
in  point  of  law  amounts  to  a  seizure  of  the  goods  in  ex- 
cution,  so  as  to  say  that  the  making  of  the  seizure  in 
execution,  or  under  the  writ,  or  similar  language,  is  a 
matter  of  law.  If  it  does  not,  then  it  is  a  matter  of  face, 
and  traversable. 

On  the  second  point,  I  think,  if  there  was  once  an 
actual  seizure  that  was  an  execution  executed,  and  the 
evidence  in  your  Lordships'  question  was  not  admis- 
sible. I  do  not  think  it  can  be  enquired  into  what 
motive  the  Defendant  had  in  suing  out  the  writ.  If 
there  was  a  valid  debt  and  judgment,  he  had  a  right 
to  sue  out  a  writ  of  execution,  and  though  his  object 
might  be  by  means  of  that  to  get  possession  of  the  goods, 
which  he  could  not  otherwise  so  easily  have  done,  and 
thereby  to  acquire  some  benefit  to  himself  which  he 
could  not  have  had  but  for  the  writ,  I  do  not  know 
why  he  cannot  make  use  of  a  lawful  proceeding  to 
acquire  that  advantage.  And  that  such  motives  and 
objects  are  not  enquirable  into,  sufficiently  appears  from 
Crawther  v.  Bamsbottom^  in  which  I  entirely  concur,  if 
the  writ  be  once  executed. 

The  nature  and  object  of  the  other  purpose,  and  the 
claim,  is  not  stated  in  your  Lordships'  question;  and  I  am 
not  at  liberty  to  refer  to  the  bill  of  exceptions,  but  must 
confine  myself  to  the  questions  submitted  to  the  Judges. 

But 
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183S*  But  it  does  not  appear  from  the  questions,  that  the 
ulterior  object  be  had  in  view  was  unlawful;  and,  there- 
fore, if  he  executes  a  lawful  writ,  and  it  does  not  appear 
that  bis  ulterior  object  was  for  an  unlawful  purpose,  the 
only  detriment  that  the  Plainti£P  could  sustain  is,  that 
the  Defendant  has  a  better  means  of  enforcing  hb  claim. 
I  do  not  see  what  damage,  in  point  of  law,  the  Plaintiff 
has  sustained. 

But  then  it  is  said,  though  the  mere  delivery  of  the 
writ  to  the  sheriff  may  not  amount  to  execution  of  the 
writ,  yet  if  the  same  person  who  is  sheriff  seizes  the 
goods  for  quite  a  different  cause  from  any  thing  con- 
nected with  the  writ,  and  which  he  shews  to  be  difierent, 
both  by  his  words  and  acts,  yet,  nevertheless,  that  is, 
in  point  of  law,  a  seizure  under  the  writ;  and  if  an 
action  of  trespass  be  brought  against  him  for  the  seizure^ 
lie  may  treat  that  seizure  as  a  seizure  under  the  writ, 
and  justify  accordingly.  And  several  cases  are  dted 
which,  it  is  said,  shew  the  Jaw  to  be,  that  if  a  man  hat 
two  authorities  to  take  goods,  and  he  take  professedly 
binder  one,  he  may  afterwards  justify  in  trespass  or  avow 
for  the  other.  In  Butler  v.  Baker  (a)  it  is  said,  that  if 
a  man  takes  a  distress  for  one  thing,  yet,  when  he  comes 
into  a  court  of  record,  he  may  avow  for  what  thing  he 
pleases ;  for  which  is  cited  Fiiz.  Abr.  Avowry^  232.  And 
so  in  an  anonymous  case  in  2  Leoii.  196.;  A.  distrains, 
and  being  asked  for  what  cause  he  distrains,  be  assigns  a 
cause  which  is  not  sufficient,  and  afterwards  an  action  is 
brought  against  him;  he  may  avow  the  distress  for  another 
cause.  In  Groervoelt  v.  College  of  Physicians^  it  is  said  by 
Lord  Hdt^  in  giving  the  judgment  of  the  Court,  ^*  Sup- 
pose one  has  a  legal  and  an  illegal  warrant,  and  arrests 
by  virtue  of  the  illegal  warrant,  yet  he  may  justify  by 
virtue  of  the  legal  one ;  for  it  is  not  by  what  he  declares, 

(a)  3  tiep.  a6  a. 
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but  the  authority  he  has  is  his  Justification."  And  then 
he  goes  on,  what  I  have  above  mentioned  from  3  Rep. 
26.  a.,  as  to  the  distraining  for  one  thing  and  avowing 
for  another.  In  Crcnxfther  v.  Bamsboitom  {a)^  Lord 
Kenyon  repeats  what  I  have  before  mentioned,  as  to 
distraining  for  one  thing  and  avowing  for  another;  and 
he  adds,  that  it  appears  the  defendants  were  justified 
under  the  process  of  the  county  court  in  enterkig  upon 
the  plaintiff,  and  taking  his  goods,  in  order  to  compd 
an  appearance,  and  therefore  the  question  ought  not  to 
have  been  left  to  the  jury  to  say  whether  they  entered 
for  that  or  some  odier  cause;  and  Mr.  Justice  Lawrence 
quotes  what  I  have  above  mentioned  from  Lord  HoU^ 
and  adds,  it  was  not  essential  to  enquire  what  the  defend- 
ants said  when  they  entered  and  seized,  but  only  whether 
they  bad  in  fact  a  legal  warrant  to  justify  them. 

These  authorities  are  certainly  very  difficult  to  grapple 
with.  I  do  not  mean  to  say  they  are  not  law ;  because 
80  old  an  authority  as  that  is  from  Fitzherbertj  continued 
down  to  Lord  Coke  and  Leonardos  Reports^  and  further 
continued  to  a  more  modern  time,  in  Groenvelt  v.  Col" 
lege  of  Physicians^  and  again  recognized  and  confirmed  hi 
CrcnxjtTier  v.  Bamsbottom^  I  roust  either  subscribe  to;  or 
say  they  are  not  law ;  or  dfstinguish  them,  so  as  to  be 
reconciled  to  the  opinion  lam  now  delivering. 

I  think  that  these  cases  are  law;  but  I  think  the 
rule  should  be  confined  to  those  cases  where  the  seizure 
has  been  made  under  the  process  of  the  law;  and 
then,  when  a  man  seizes,  where  he  has  two  rights  of 
seizure  of  goods  or  of  the  person,  either  under  the  pro- 
cess of  courts,  or  by  distress  as  to  goods,  he  may  be 
taken  to  have  seized  or  imprisoned  under  all  the  dif- 
ferent authorities  which  he  has  at  the  time ;  and  when 
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18dS.  he  comes  to  justify  in  trespass  or  avow  in  repleviDy  ht 
may  use  whichever  of  the  authorities  he  thinks  proper : 
and  that  rule  would  reconcile  all  the  cases  as  to  distrain- 
ing for  one  cause  and  avowing  for  another :  and  so  also 
in  GroenveU  v.  College  of  Physicians^  the  rule  laid  down 
may  well  apply ;  because  if  a  sheriff  has  a  man  in  cus- 
tody at  all,  he  is,  as  a  matter  of  law,  in  his  custody  in 
all  actions  in  which  the  sheriff  has  any  process  of  de* 
tainer  against  the  person :  and  therefore,  if  he  have 
his  custody  by  operation  of  law,  the  sheriff  may  justify 
under  any  process  which  he  has  against  the  party: 
and  it  is  quite  evident  from  what  is  said  in  giving 
judgment  in  that  case,  that  there  was  another  writ  or 
warrant  besides ;  and  that  was  the  subject  of  the  traversew 
And  in  all  these  cases,  lastly  referred  to,  there  were  two 
authorities;  and,  therefore,  they  fall  within  the  re- 
striction of  the  rule.  In  Crcnxiher  v.  Ramsbottom^  how- 
ever, there  was  only  one  authority,  and  yet  Lord 
Kemfon  and  Mr.  Justice  Laocrence  apply  the  same  rule 
of  law :  but  then  in  that  case  it  was  quite  clear  that 
there  was  a  seizure  under  the  process  of  the  Courts 
and  that  process  was  executed ;  and  therefore  the  ver- 
dict was  wrong,  and  there  ought  to  be  a  new  trial: 
and  it  very  well  might  be,  that  if  he  seized  under  the 
writ,  it  should  not  be  enquired  into  what  his  object  was, 
whether  to  compel  an  appearance,  or  to  compel  the 
Plaintiff  to  pay  the  debt  and  costs ;  and,  therefore,  if 
he  ever  executed  the  writ,  the  law  would^say  what  was 
the  effect  of  that,  and  it  was  not  competent  to  enquire 
what  his  object  or  motive  was  in  executing  it.  And, 
therefore,  I  admit  that  that  case  may,  in  a  certain 
degree,  appear  to  militate  against  my  opinion^  because 
that  opinion  is  only  that  the  proposed  evidence  is  ad- 
missible,  to  shew  in  fact  whether  the  goods  were  seized 
under  the  writ  or  not.  But  that  was  not  the  point  there^ 
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which  appears  to  be  as  to  the  object  he  had  in  view 
when  he  executed  the  writ. 

I  may  here  notice  that  some  cases  have  occurred 
where  two  writs  of^.  fa.  have  been  delivered  to  the  Nockills. 
sheriff  at  the  suit  of  different  plaintiffs  at  different  times, 
and  the  sheriff  has  seized  under  the  second  writ  firsts 
and  questions  have  arisen  as  to  the  right  of  the  plaintiff 
under  the  first  writ,  to  priority,  and  as  to  the  liability  of 
the  sheriff;  as  SmaUcombe  v.  Buckingham  (a),  Hutchinson 
v.  Johnson  (i),  Rybott  v«  Peckhamj  in  the  notes  to  the 
same  case,  Payne  v.  Drewe  (c),  and  Jones  v.  Atherton  {d)\ 
in  which  last  case  Gibbs  C.  J*  says,  *^  the  writ  which  first 
comes  to  the  sheriff's  hands  must  have  priority;  which 
shews  that  the  second  writ  is  to  be  considered  as  operat- 
ing in  favour  of  the  first ;  and  that  when  the  sheriff  has  a 
writ  in  his  office,  though  he  issue  no  warrant  on  it,  if  he 
afterwards  get  possession  by  any  other  means,  professedly 
perhaps  under  another  writ,  he  must  be  taken  to  hold 
the  goods  under  the  former."  In  all  these  cases  there 
was  an  actual  seizure  under  one  writ  or  the  other;  and 
though  in  the  last  case  Gibbs  C.  J.  uses  a  very  general 
expression,  —  that  if  the  writ  be  in  the  office,  and  the 
sheriff  gets  possession  of  the  goods  by  any  other  means^ 
that  must  be  taken  to  be  in  his  character  of  sheriff,  and 
not  as  in  the  present  case  under  a  claim,  which  by  your 
Lordships'  question  I  take  to  be  wholly  unconnected 
with  any  legal  process,  —  this  case  falls  within  what  is 
my  opinion,  that  the  rule  should  be  confined  to  cases 
where  both  the  authorities  are  under  the  process  of  the 
courts,  or  a  distress. 

For  the  reasons  before  given,  I  am  of  opinion,  that 
whether  the  goods,  were  taken  in  execution  under  the 
writ,  was  a  matter  of  fact  to  be  enquired  of  by  the  jury, 

(a\  iLd»  Kaym.  351.  {d)  7  TaunU  56.      %  Marib^ 

\h)  X  r.  K.  7*9.  375* 
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1888.        and  the  evidence  which  your  Lordships  have  mentioiied 
was  admissible  in  support  of  the  negative  of  the  issue* 

Batlet  B*  The  preliminary  facts,  upon  which  the 
question  from  your  Lordships  to  his  Majesty's  judges  is 
founded,  are  these:  — An  action  of  trespass  being  brought 
against  a  sheriff  and  another  person  for  entering  Plain- 
tiff's house,  and  seizing  and  taking  away  his  goods  on 
divers  days  and  times,  the  sheriff  pleaded  a  justification 
under  a  writ  of  JL  fa^  issued  against  the  goods  of  A»  Bm 
at  the  suit  of  the  other  Defendant,  averring  that  the 
goods  of  Am  B*  were  in  the  house,  and  that  he  entered  the 
house  to  seize^  and  did  seize  and  sell  them  under  the  writ* 
The  other  Defendant  pleaded  the  same  plea,  with  the 
addition  of  the  judgment  recovered  by  himself  against 
A.  B.  The  Plaintiff  replied,  admitting  the  judgment 
and  the  writ,  and  traversing  the  residue  of  the  cause; 
and  also  added  a  new  assignment  at  other  times,  on 
other  occasions,  and  for  other  purposes,  and  also  allq^g 
excess.  At  the  trial  it  appeared,  that  the  sheriff  had 
made  a  warrant  to  his  officers,  who  entered  the  houses 
and  continued  therein  until  all  the  goods  were  removed, 
which  occupied  three  or  four  days,  and  that  the  sheriff 
was  indemnified  by  the  other  Defendant. 

Upon  this  statement,  the  question  your  Lordships 
have  proposed  is  this: — Was  it  competent  bylaw,  upon 
these  pleadings,  for  the  Plaintiff  to  shew  at  the  trial,  in 
maintenance  of  his  action,  that  the  acts  of  the  Defendant 
were  not  really  done  under,  or  in  execution  of^  the  writ, 
but  for  another  purpose,  under  another  claim ;  and  that 
the  writ  and  the  proceedings  under  it  were  a  mere  colour 
and  contrivance  to  get  possession  of  the  goods?  And  I 
am  of  opinion  that  it  was. 

There  are  three  modes  in  which  a  plea  of  justification 
can  be  answered :  firsts  by  confessing  the  material  &ct8 
it  states,  and  by  the  introduction  of  additional  fiicts, 
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a^roiding  the  effect  the  facts  stated  in  the  plea  would       IBSS^ 
otherwise  have ;  secondly,  by  traversing  all,  or  some  of,  -  ^^ 

the  material  facts  the  plea  contains;   thirdly,  by  new  ^^ 

assignment.  In  the  statement  to  which  our  attention  is  Ntaaixa^ 
directed^  the  Plaintiff  has  traversed  and  new-assigned ; 
and  if  the  evidence  offered  was  calculated  to  support 
eitlier  the  traverse  or  the  new  assignment,  it  was  compe-> 
tent  to  the  Plaintiff  to  give  it  If  it,  that  is,  the  evidence 
offered,  is  to  be  considered  as  confessing  all  the  material 
iicta  stated  in  the  plea,  and  introducing  new  facts  in 
answer  to  the  justification  that  plea  would  otiierwise 
afford,  it  certainly  ought  not  to  have  been  admitted 
upon  the  traverse.  We  mnst  see,  therefore^  what  are 
the  material  facts  stated  in  the  justification ;  what,  in  the 
langaage  of  the  traverse,  is  ^^  the  cause"  alleged  by  the 
Defendants  for  the  trespasses  they  profess  to  justify* 
Tbe  trespasses  the  Defendants  profess  to  justify,  are  the 
entry  into  the  bouse  and  the  seizing  of  the  goods ;  and 
the  groands  upon  which  the  sheriff  professes  to  justify 
them  isj  that  he  had  a  writ,  commanding  him  to  cause  to 
be  made  of  the  goods  and  chattels  of  A.  B.  a  certain  sum 
of  money ;  that  there  were  goods  of  ^.  B*  in  the  Plain* 
tiff's  house ;  and  that  thereupon  Defendant,  under  and 
by  virtue  of  the  writ,  entered  the  house  to  seize  them, 
and  did  seize  and  sell  them.  The  other  Defendant 
states  that  he  had  a  judgment,  upon  which  that  writ  of 
JL^  was  founded. 

Now,  what  are  the  material  facts  alleged  in  these 
jostificadons?  Has  the  sheriff  alleged  enough  when  he 
hag  stated  the  writ,  and  that  there  were  goods  in  the 
house  liable  to  be  seized  under  it,  or  has  the  other 
Defimdant  stated  enough  when  he  has  added  his  judg« 
ment?  Is  it  not  essential  that  they  should  go  further, 
and  state  in  fact  that  they  did  seize  under  it  ?  Is  there 
any  instance  in  which  such  statement  is  omitted  ?  Sup- 
posing nothing  stated  but  the  judgment  and  writ,  and 
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18SS.  the  fact  that  the  goods  were  in  the  house,  would  it  not 
have  been  an  unanswerable  objection  that  you  have 
stated  grounds  which  would  have  justified  you,  had  you 
acted  on  these  grounds ;  but  you  do  not  allege  that  you 
did  act  upon  them.  Suppose  the  plea  had  omitted  the 
virtute  cigus^  and  had  stated  only  that  DeFendants  after- 
wards, and  whilst  the  judgment  and  writ  were  in  force,  had 
seized  the  goods,  would  not  your  plea  have  been  open  to 
a  special  demurrer,  on  the  ground  that  it  did  not  state 
that  they  seized  under  or  by  virtue  of  the  writ?  Is  it  a 
consequence  that,  because  I  have  a  judgment  and  writ 
against  a  man,  under  which  I  might  seize  his  goods,  that 
when  I  seize  his  goods,  I  really  make  the  seizure  under 
such  judgment  and  writ?  I  may  have  a  conditional  bill 
of  sale  from  him  of  those  very  goods,  and  may  seize 
under  that  bill  of  sale.  I  may  be  consignee  of  the  goods 
from  him,  and  may  take  under  bills  of  lading  he  has 
sent  me.  The  fact  then  that  the  Defendant  might  have 
seized,  and  would  have  been  warranted  in  seizing  under 
a  judgment  and  execution,  does  not  exempt  him  from 
the  obligation  upon  a  justification  to  state  that  he  did 
so;  and,  if  so,  the  fact  of  having  so  seized  is  an  essential 
part  of  the  cause  stated  in  his  plea,  and  is  liable  to  be 
put  in  issue,  either  by  a  general  or  by  a  special  traverse. 
Had  the  writ  been  a  capias  ad  respondendum  or  other 
mesne  process,  and  the  sheriff  had  justified  under  it,  or  it 
was  returned,  he  must  not  only  have  stated  that  he  seized 
under  and  by  virtue  of  it,  but  he  must  also  have  stated 
that  he  returned  it;  Freeman  v.  Blewett{a);  and  why? 
because  the  process  will  not  justify  him,  he  shall  not  be 
protected  by  it,  unless  he  shews  that  he  paid  a  due  and 
full  obedience  in  acting  under  it ;  SalL  409. :  so  in  Mid-" 
dleton  V.  Price{b) ;  where  an  officer  justifies  under  process 
he  ought  to  return,  he  must  shew  he  has  done  all  it  was 

(a)  I  U*  Kaym.  (ii%*  {b)  i  WIU.  17. 
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his  duty  to  do ;  and  if  he  must  shew  it,  is  it  not  a  travers-        1833. 
able  allegation  ? 

It  is  said,  however,  that  to  include  a  virtute  ctffus  in  a 
traverse  is  unwarrantable,  and  that  the  better  opinion  is, 
it  cannot  be  done.  Where  a  viriuie  cujus  is  a  mere  in- 
ference of  law,  drawn  from  premises  previously  stated, 
I  agree  it  cannot  be  traversed ;  but  where  it  is  not  a 
legal  result,  but  a  pure  question  of  fact,  I  believe  all  the 
authorities  are  that  it  may  be  traversed.  If,  for  instance, 
you  allege  that  A.  was  in  custody  of  the  sheriff  at  the 
suit  of  J3. ;  and  that  C,  who  had  a  judgment  against  him, 
delivered  a  capias  ad  satisfaciendum  against  him  to  the 
sheriff,  whereby  he  became  and  was  in  custody  of  the 
said  sheriff  at  the  suit  of  C,  a  traverse  that  he  thereby 
became  in  custody  at  the  suit  of  C  would  be  clearly 
bad,  because  the  law  says  in  such  case  he  does  become  in 
the  sheriff's  custody  at  the  suit  of  C. ;  and  the  traverse, 
therefore,  would  be  the  traverse  of  a  mere  matter  of  law. 
So,  wherever  a  virtute  cujus  introduces  a  consequence  of 
law  only,  from  matters  of  fact  previously  stated,  the 
consequence  of  law  cannot  be  traversed,  but  the  matter 
of  &ct  must  be  the  object  of  the  answer.  But  where  a 
virtute  cujus  introduces  matter  of  fact,  it  may  be,  and 
continually  is,  included  in  a  traverse.  It  was  done  in 
Foster  v.  Jackson  {a) ;  the  point  traversed  was,  whether 
the  sheriff  took  J.  5.,  and  had  him  in  custody  by  virtue 
of  a  capias  ad  satisfaciendum.  In  Bennett  v.  FiUcins  (&), 
where  the  point  upon  the  pleadings  was,  whether  de-  • 
fendant  when  he  gave  a  bail  bond  was  in  custody  under 
a  warrant  upon  a  writ  returnable  on  a  Friday^  which 
was  before  the  bail  bond  was  given,  or  upon  a  writ  re- 
turnable on  a  Saturday^  the  day  the  bail  bond  was  given, 
the  point  traversed  was,  whether  he  was  in  custody  by 
virtue  of  the  warrant  on  the  Saturday  wriL     And  in 

[a)  Hob^s'i*  (^)  iSaund.%0, 
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Beale  v.  Simpson  (a)  the  question  being  under  which  of 
the  two  writs  of  habeas  corptts  one  B.  had  been  taken 
out  of  the  defendant's  custody,  the  traverse  was*  that 
.NocKBLUB.  B.  was  taken  out  of  defendant's  custody  by  virtue  of 
the  former  of  the  two  writs,  and  this  traverse  was  held  to 
be  well  taken  by  PaooeU,  NeviU^  and  Blencow  Js.,  against 
Trebt/  C.  J*  So  much  stress,  however,  has  been  laid 
upon  the  opinion  of  Lord  Chief  Justice  Treby^  that  I 
think  it  right  to  shew  that  it  does  not  militate  against 
the  opinion  I  am  humbly  submitting  to  this  house. 
Whoever  will  carefully  attend  to  the  opinions  he  deli- 
vered, will  find  that  he  does  not  put  the  case  wholly 
upon  the  ground  that  every  traverse,  including  a  virMe 
cujuSi  is  bad;  for  he  admits  the  traverse  in  that  case 
would  have  been  good  after  verdict;  and  his  objection 
rested,  in  part  at  least,  upon  the  intricacy  of  that  traverse, 
and  the  multiplicity  of  matter,  that  is,  of  fact  and  of 
law,  which  it  contained ;  and  he  laid  considerable  stress 
upon  the  manner  in  which  that  case  came  before  the 
Court;  viz.,  upon  special  demurrer.  The  undue  re- 
liance too  he  places  upon  Greene  v.  Jones  {b)  seems  to 
me  to  diminish  the  weight  of  his  authority,  for  he  con- 
siders that  was  a  judgment  in  point,  whereas  there,  there 
was  no  traverse,  only  a  dictum  from  Saunders^  who  was 
of  counsel  for  the  plaintiff.  That  dictum  was,  **  that 
defendant  had  only  shewn  that  a  bill  of  Middlesex  had 
been  sued  out,  per  quod  the  sheriff  made  his  warrant,  so 
he  has  not  alleged  any  thing  traversable,  except  thejxrr 
quod^  which  is  not  traversable."  The  cases,  therefore, 
o^  Beale  V.  Simpson  and  Greene  v.  JoneSy  appear  to  me  to 
furnish  no  reasonable  grounds  for  saying  that  the  in- 
cluding the  virtute  cujus  in  the  traverse  mentioned  in 
your  Lordships'  question  affects  the  validity  of  that  tra- 

(a^  I  Ld.  Rajm,  408.  (&)  i  Saund,  ao8. 
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verse,  or  prevents  it  from  including  the  question  whether        1883. 
the  sheriff  seized  by  virtue  of  the  writ. 

Two  cases,  however,  were  mentioned  at  your  Lord- 
ships' bar,  which  I  think  we  are  called  upon  to  notice; 
viz.,  GroenveU  v.  BurweU  (a),  and  Crowther  v.  Bamsbot* 
torn  (6).  In  Groenvelt  v.  Burwellf  the  defendants  justified 
an  arrest  under  a  sentence  and  warrant:  the  warrant  di- 
rected the  officer  to  take  the  plaintiff  and  deliver  him  to 
the  keeper  of  the  gaol  of  Newgate ;  and  the  plea  alleged 
that  the  officer  did  take  him  by  virtue  of  the  warrant, 
and  deliver  him  with  the  warrant  to  the  keeper  of  New^ 
gate,  there  to  be  detained,  &c.  The  replication  was, 
that  defendants  took  him  of  their  own  wrong,  and  not  ly 
virtue  of  the  warrant.  The  replication,  therefore,  ad^ 
mitted  that  the  warrant  had  issued,  that  it  was  in  the 
bands  of  the  officer,  and  that  what  it  required,  viz.,  that 
plaintiff  should  be  delivered  to  the  keeper  of  Newgate^ 
bad  been  effected  under  it.  The  defendants  demurred, 
and  the  traverse  was  held  bad :  1st,  because,  had  the  plain- 
tiff been  arrested  by  the  officer  under  any  other  warrant, 
he  ought  to  have  shewn  it  specially;  and  2dly,  because^ 
though  he  had  been  arrested  under  any  other  warrant,  he 
would,  in  laWf  have  been  arrested  under  every  warrant 
the  party  making  the  arrest  had  at  the  time ;  and  con- 
sequently was,  in  point  of  law^  arrested  under  the  war- 
rant stated  in  the  plea.  That  traverse,  therefore,  would 
have  referred  to  the  jury  what  upon  the  pleadings  was  a 
mere  question  of  law;  and  was,  therefore,  upon  the 
distinction  I  have  made,  clearly  bad.  In  Croit^Aer  v. 
Bamsbottonif  the  defendant  justified  seizing  the  cattle 
under  a  warrant  upon  SLJusiicies  to  compel  an  appear- 
ance in  replevin ;  and  alleged  that,  the  plaintiff  having 
appeared,  the  cattle  were  returned.  The  plaintiff  ad- 
mitted the  JusticieSi  but  traversed  the  residue  of  the  cause. 

(a)   iLd,  Kajmx  457.  (3)  7  T.  K.  654. 
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1993.  It  appeared  in  evidence  that  when  the  defendant  seized* 
had  his  warrant  with  him^  and  shewed  it,  and  that  be 
returned  the  cattle  when  an  appearance  was  entered; 
Nc¥acw.w.  but  there  being  proof  that  he  said,  at  the  time  he  seized, 
he  was  seizing  for  a  debt,  it  was  left  to  the  jury  whether 
the  defendant  entered  for  the  mere  purpose  of  compelling 
an  appearance,  or  whether  for  the  purpose  of  compelling 
the  plaintiff  to  pay  the  debt ;  and  the  jury  found  for  the 
plaintiff.  Now  it  was  clear  there  that  the  defendant 
entered  under  the  warrant ;  he  had  it  with  him  and  pro-> 
duced  it,  and  the  object  the  warrant  was  to  answer,  viz., 
to  compel  an  appearance,  was  answered.  If  he  had  any 
ulterior  purpose,  viz.,  that  of  compelling  the  payment  of 
a  debt,  the  pleadings  were  not  calculated  to  raise  that 
question.  The  only  issue  was,  whether  the  residue  of  the 
cause  stated  in  his  plea,  that  is,  having  the  warrant,  and 
entering  under  it,  were  proved.  The  verdict,  therefore^ 
was  clearly  wrong,  and  the  court  could  not  do  otherwise 
than  grant  a  new  trial.  But  it  is  for  some  expressions 
which  fell  from  the  Court,  that  stress  is  particularly  laid 
on  that  case ;  and  in  that  case  Lord  Kenyan  says,  ^*  I 
never  understood  a  man  was  obliged  to  justify  a  distress 
for  the  cause  he  happened  to  assign  at  the  time  it  was 
made :  if  he  had  a  legal  justification  for  what  he  did,  it 
is  sufficient:  a  man  may  distrain  for  rent,  and  avow 
for  heriot  service.  Here  it  appears  defendants  were 
justified  under  the  process  of  the  county  Court  in  enter- 
ing upon  the  plaintiff  and  taking  his  goods  in  order  to 
compel  an  appearance;  and,  therefore,  the  question 
whether  they  entered  for  that  or  some  other  causey  ought 
not  to  have  been  left  to  the  jury  ;  the  verdict,  therefore^ 
proceeded  on  a  mistake  of  the  law."  Lawrence  J.,  the 
only  other  Jadge  who  spoke,  referred  to  Groenvell  v. 
Burwellf  as  in  point,  observed,  *^  that  the  Judge,  in  the 
case  in  question,  had  left  to  the  jury  what  in  Groenvelt 
V.  Btirwell  was  stated  to  be  immaterial.     For  it  was  not 

material 
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material  to  enquire  what  they  said  when  they  entered 
and  seized,  but  only  whether  they  had  in  fact  a  legal 
warrant  to  justify  them."  Now,  all  expressions  are  to 
be  considered  in  conjunction  with  the  facts  of  the  case 
in  which  they  are  used,  and  in  Crcnxther  v.  RamsboHami 
there  was  no  doubt  not  only  that  the  defendants  had  the 
warrant  under  the  justicics  at  the  time  they  seized,  but 
that  they  seized  under  itj  and  enforced  the  obedience  Ihat 
writ  required;  at  least  there  was  nothing  to  shew  they 

had  repudiated  the  right  to  refer  to  that  warrant  as  the 
ground  on  which  they  acted.     The  expressions  then  of 

Lord  Kenyan  and  Mr.  Justice  Lamrence^  taken  in  con- 
junction with  the  facts  of  that  case,  go  no  further  than 
this :  —  that  whoever  seizes  another's  goods,  and  has  a 
right  by  warrant,  which  it  is  his  duty  to  execute,  so  to 
seize  them,  and  applies  that  seizure  to  the  pttrposes  that 
vxtrrant  directs^  is  not  precluded  by  any  thing  he  says  at 
the  time  of  the  seizure,  from  so  applying  them.  But 
that  does  not  bear,  as  it  seems  to  me,  upon  a  case  where 
the  officer  does  not  apply  the  seizure  to  the  purposes  of 
his  warrant,  but  leaves  those  purposes  wholly  unsatisfied. 
Upon  this  ground,  therefore,  that  in  Groenvelt  v.  Bur^ 
well  and  Crawthcr  v.  Eamsbottom,  the  warrant  was  ulti- 
mately pursued,  and  the  thing  it  commanded  was 
enforced,  which  was  not  the  case  here,  it  seems  to  me 
that  those  cases  form  no  ground  for  impeaching  the 
opinion  I  am  humbly  submitting  to  the  House.  My 
opinion  therefore  is,  that  upon  the  traverse  absque  residua 
causie^  it  was  competent  to  the  Plaintiff  to  shew  that  the 
acts  of  the  Defendant  were  not  really  done  under  or  in 
execution  of  the  writ,  but  for  another  purpose,  and  under 
another  claim,  and  that  the  writ  and  the  proceedings 
under  it  were  a  mere  colour  and  contrivance  to  get 
possession  of  the  goods,  and  that  what  the  writ  required, 
viz.,  to  cause  the  debt  for  which  the  judgment  was  ob- 
tained to  be  made,  was  never  effected  or  attempted.   And 
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this  being  my  qpinion,  it  is  unnecessary  to  say  any 
thing  upon  the  new  assignment.  I  will  only  obsenre^  that 
unless  the  Plaintiff  proves  more  trespasses  than  the  pleay 
if  unanswered,  necessarily  covers,  he  cannot  both  reply 
to  the  plea,  and  neW-assign ;  he  may  do  either,  net 
both. 


In  the  absence  of  the  Lord  Chancellor,  Lord  Jf^^ 
ford  said,  that  the  House  affirmed  the  judgment  of  the 
Court  below. 

Judgment  affirmed. 


(IN  THE  HOUSE  OF  LORDS.) 

Doe  dem.  Winter  v.  Matthew  Perratt  and 

William  Burge. 

IT^RROR  on  a  judgment  given  by  the  Court  of  King's 
Bench,  in  an  action  of  ejectment  brought  to  recover 
certain  lands   called   by   the   name  of  the    TruclcmeU 
estate,  in  the  county  oli  Somerset.  (See  5  B.S^  C.  48.) 

The  lessor  of  the  Plaintiff  claimed  to  be  entitled  to 
the  said  lands  under  a  devise  in  the  will  of  Emanuel 


Testator  de- 
vised to  E.  W. 
for  life,  and 
after  her  de- 
cease to  /•  C 
or  his  male 
heir;  remain- 
der to  « the 
first  male  heir 
of  the  branch 

of  his  uncle  R.  C/s  family*  paying  to  the  daughters  of  R,  C.  which  should  be  then 
living  loo/.  at  the  time  of  taking  possession  of  the  estace." 

At  the  time  of  the  devise*  and  of  testator's  death  in  1787*  his  uncle  R.  C.  was 
dead,  leaving  five  daughters  and  children  of  each*  with  whom  testator  was  acquainted. 

The  first  daughter  died  in  1799,  leaving  a  daughter*  who  had  a  son  bom  in  1795. 

The  second  died  in  November  z8ao»  leaving  a  son*  bom  in  1770. 

The  third  died  in  18x3*  leaving  a  son*  bom  in  1773. 

The  fourth  died  in  1806*  leaving  a  son,  bom  in  1768. 

The  fifth*  alive  in  i8aa*  had  a  son*  then  alive*  bom  in  177a. 

•/•  C.  died  without  issue*  in  1808,  and  E,  W.  in  July  i8ao: 

Held,  by  Taunton  and  Bosanquet  .fs.*  that  upon  her  death  the  son  of  R.  C's  eldest 
daughter's  daughter  took  under  the  above  devise:  by  Bajley  J.*  the  son  of  his  second 
daughter ;  by  Littledale  J.*  the  son  of  the  fourth  daughter ;  and  by  Tindal  C.  J.* 
that  the  devise  was  void  for  uncertainty. 

Chikott 
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ChUcottf  duly  executed,  to  pass  real  estate.  The  testator 
died  seised  of  these  lands  in  fee,  and  the  will,  made  in 
1787f  was  as  follows :  — 

*^I  give  unto  John  Chilcotty  my  kinsman,  living  in 
London^  100/.  to  be  paid  in  one  year  after  my  decease;" 
— after  sundry  other  small  legacies,—"  Also  I  give  unto 
Ann  White^  my  sister-in-law,  the  sum  of  201^  and  the  in- 
come o(Brirge*s  cottage,  and  her  living  in  it,  if  she  thinks 
proper,  during  her  natural  life ;  also  I  give  unto  Elinor 
White  100/.,  and  half  of  TruckweU  estate,  during  her 
natural  life ;  also  I  give  unto  William  Burge^  my  servant 
man,  5L     All  the  rest  and  residue  of  my  goods,  chattels, 
rights,  credits,  personal  and  testamentary  estate,  and  also 
my  lands,  tenements,  and  heredits,  I  give,  devise,  and 
bequeath  unto  Elizabeth  Chilcott,  my  dearly  beloved  wife, 
during  her  natural  life,  whom  I  make  my  whole  and 
sole  executrix ;  and  I  do  allow  her,  the  said  Elizabeth 
Chilcottf  to  give  what  she  thinks  proper  of  her  said  effects 
to  her  sisters,  Elinor  White  and  Ann  White^  during  their 
natural  lives ;  and  after  the  above  lives  being  expired, 
that  is  to  say,  Elizabeth  Chilcottf  Elinor  White^  and  Ann 
Wfiite^  all  the  lands,   rights,  profits,   and   heredits  of 
TruckweU  estate  to  come  to  John  Chilcottf  my  kinsman, 
living  in  London^  or  his  male  heir.     If  any  free  land, 
not  to  be  sold  or  mortgaged  on  any  account  whatsoever, 
but  to  remain  in  the  Chilcott's  family  for  land  of  inherit- 
ance, with  two  cottages,  garden,  and  orchard,  in  the 
parish  of  Brompton  Ralphs  adjoining  to  the  aforesaid 
TruckweU  estate,  called  by  the  name  of  Middle  Wetcombcy 
free  land ;  and  if  no  male  heir  Uvwftdly  begotten  by  the  said 
John  Chilcott,  then  the  above  lands  to  fall  to  thejirst  male 
heir  of  the  branch  of  my  uncle  Richard  Chilcott*5^mi/^, 
wAo  lived  at  Hancrich  Farm,  yielding  and  paying  unto 
such  of  the  daughters  of  the  aforesaid  Richard  Chilcott, 
'which  shall  be  then  livings  the  sum  of  100/.  each^  at  the 
time  of  the  taking  possession  of  the  aforesaid  estates^ 
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Elizabeth  Chikoti  survived  the  testator  (who  died  in 
1787)9  and  afterwards,  by  will,  executed  the  power  given 
to  her  of  disposing  of  the  testator's  estate  in  favour  of 
her  surviving  sister  Eleatior  White^  who,  after  the  death 
of  Elizabeth  Chilcotty  thereby  became  seised  of  the  en- 
tirety of  the  said  estate  for  the  term  of  her  life. 


Elizabeth  Chilcott  died  in  1795- 
Ann  White  died  in  1791. 

Eleanor  White  died,  so  seised  as  aforesaid,  in  July 
1820. 

John  Chilcott^  described  of  London^  died  in  1808, 
without  any  heir  male,  and  leaving  only  a  daughter, 
Sarah  Chilcott^  who  afterwards  married  Thomas  Webby 
and  died  in  1810,  leaving  issue,  a  son,  John  Chilcott 
Webby  who  thereupon  became  the  heir  at  law  of  John 
Chilcotty  and  also  of  the  testator  Emanuel  Chilcott 

Richard  Chilcotty  the  testator's  uncle  mentioned  in 
the  will,  died  in  1780,  leaving  onl}' daughters;  viz.  Mary, 
Joan,  Sarahy  Bettyy  and  Agnes, 


Manfy  the  eldest,  married  George  Bishopy  and  died  in 
1799,  leaving  issue,  four  daughters;  of  whom  the  eldest, 
Elizabethy  married  John  Derham  Perratty  and  had  issue, 
a  son,  Matthew  Perratty  the  Defendant,  born  in  1795, 
whose  mother  is  still  living. 

Joany  the  second,  married  Isaac  Winter y  and  died  in 
November  1820,  having  had  issue  two  sons,  Thomas 
Chilcott  Winter  and  Isaac  Winteiy  of  whom  the  former 
was  born  in  1763,  and  died  a  bachelor  and  intestate  in 
1817,  leaving  his  only  brother,  Isaac  Wtntery  born  in 
1770,  the  lessor  of  the  plaintiff,  his  heir  at  law. 

Sarah, 
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Sarahy  the  third,  married  Samuel  Parsons^  and  died  in 
18 IS,  leaving  issue  two  sons;  viz.,  James  Parsons^  bom 
in  1771,  and  who  died  in  1813  intestate  and  without 
issue,  and  John  Parsons^  born  in  1773,  still  living. 

Betty^  the  fourth,  married  Benjamin  Viney^  and  died  in 
1806,  leaving  issue  an  only  son,  Thomas  Viney^  born  in 
1768,  who  died  in  1819,  having  by  his  will,  dated  July 
1819,  devised  all  his  real  estates  to  his  wife,  Catherine 
Viney^  in  fee. 

AgneSj  the  fifth,  married  John  Greenslade^  and  is  still 
living,  having  issue  a  son,  Thomas  Gieensladcy  bom  in 
1772. 

The  said  five  daughters  of  Richard  ChUcott  were  all 
living  at  the  time  Emanuel  Chilcott  made  his  will,  and  at 
the  time  of  his  death ;  and  as  well  the  said  five  daughters 
as  the  several  descendants  of  such  daughters  respectively, 
who  were  bom  before  the  date  of  the  said  will,  were  all 
known  to  the  testator  at  the  time  of  his  making  the 
same. 
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Isaac  Winter^  lessor  of  the  Plaintifi*,  claimed  to  be 
entitled  to  the  lands  mentioned  in  the  will,  as  being  the 
heir  at  law  of  his  brother  Thomas  Chilcott  Winte}\  who, 
upon  the  death  of  Eleanor  White^  the  tenant  for  life,  was 
contended  to  have  been  entitled  under  the  said  devise, 
as  being,  at  the  death  of  John  Chilcott^  without  any  male 
heir  lawfully  begotten  by  him,  "  the  first  male  heir  of 
the  branch  of  Richard  Chilcotfs  family,"  according  to 
the  intention  and  meaning  of  the  testator. 

The  Defendant  claimed  as  answering  that  description 
better  than  the  lessor  of  the  Plaintiff:  and  the  follow- 
ing questions  were  put  to  the  Judges  by  the  House  of 

Lords :  — 

1.  Is 
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CASES  IN  TRINITY  VACATION. 

1.  Is  the  remainder  to  the  first  male  heir  of  the 
branch  of  the  family  of  the  testator's  uncle,  Richard 
Chilcott^  a  remainder  in  fee-simple  or  fee-tail? 

2.  Was  the  expression  '<  first  male  heir"  used  by  the 
testator  to  denote  a  person  of  whom  an  ancestor  might 
be  liTing? 

S.  At  what  time  did  this  remainder  vest  in  interest? 

4.  In  what  person  did  this  remainder  first  vest  in 
interest? 

5.  Could  the  remainder,  if  once  vested  in  interest  in 
any  person,  open  or  become  devested  so  as  to  admit 
another  person  in  preference  to  the  person  in  whom  it 
had  so  vested  ? 


The  arguments  on  both  sides  being  exhausted  in  the 
opinions  delivered  by  the  Judges,  it  would  be  super- 
fluous  to  repeat  them  here;  but  the  following  pedigree 
may  be  found  of  use. 
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2MS  CASES  nr  TRINITY  VACATlfHf  k* 

I893i^        "ySjostnov  J.^'  Befiore  I  f>roceed  to  wtk^^iHnr ^mrimtA 

the^^qneBtiotis  propoanded  by  your  LordsAHp^^tomw 

Judges,  I  must  obiierve  tbat^  if  the  words  ^  tnlAehlArt^ 

"^^  "■        ill  ^e  litnttation  to  the  first  male  heir  of  the  bntn^Hjif 

my  ancle'  Richard  Ckilcoifs  family,  be  constmied'  ill^itf 

strict  technical  sense,  the  limitation  mast  fail  altbgetfit^jT 

for:  there  never  has  in  that  sense  been  such  a  male  fi^r. 

la  a  will,  the  words  heir  male  of  A.  mean  heir  mifo  of 

the  body  of  A. ;  Lord  OsstdstorCs  case  {a) ;  and  tho^dglll^' 

that  simple  form  of  expression  be  not  used  in  Ais  Will 

of  Emanuel  Chilcott^  yet  I  take  it,  the  words  nudie  ti6l# 

of  the  branch  of  my  uncle  Richard  Ckilcotf^  fainily,  1w' 

eflfect  are  the  same  as  male  heir  of  the  body  of  my  tltanlin 

Richard  Chikott.     This  Richard  ChilcM  at  his  (dtesili^ 

lefl  five  daughters,  and  had  no  son;  and  althongfi  fiMtlf'-^^ 

of  them  married  and  had  sons,  yet  as  the  kndwtt>vftllfi 

of  law  is,  that  under  such  a  limitation  the  title  itoti^'Ael 

derived  entirely  through  males,  Lit.  sec.  34<',  35^')Sl,^*4iV 

is  obvious  that  no  male  heir  of  the  bddy  oi  Rihlinir^* 

Chilcati  htts  ever   come  into  esse,  or  ever  hann^-  i^m 

therefere^  the  law  will  permit  some  person  other^thMHl 

a  tneie  heir,  properly  so  called,  to  be  substituted^  ^flbifi' 

limitation  may  take  effect,  and  the  courts  of  law  me*'- 

bcond  to  find  out  what  person  under  the  circumstaiite^>t 

is  best  entided;  or  otherwise  the  will  as  to  this  partial' 

void.   In  any  way  of  considering  this  case,  it  is  impoBftl^^ 

ble  to  say  that  there  are  not  serious  difficulties,  and  ikf'^^ 

opinion  can  be  given  without  considerable  doubts.     Bat  *^ 

effect,  if  possible,  must  be  given  to  the  will  rather  than 

it  should  fisdl;  and  in  order  to  do  this,  I  think  the  wordf'^^ 

**  first  male  heir"  must  be  construed  to  mean  first  male''^- 

descendant.      Richard,  the  uncle  died   in  the  lifetime'''' 

and  six  years  before  the  death  of  the  testator,  and  the''' 

testator  knew  that  he  had  lefi  only  daughters,  and  thats^*^ 

(a)  sSaIi.3$6. 
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Jba%  one  of  tbem,  who  married  Isaac  WtnUr^  bad  \mo       1855. 
aans*     It  is  not  to  be  presumed,  that  he  meant  nothing 
bjr  this  devise  to  the  branch  of  his  uncle  Richardfu 
fiimily.    He  must  then  have  intended  by  the  term  ^^  first    _    v. 
Bale  heir,"  some  other  person  than  one  striaiy  coming 
within  this  appellation. 

I  have  premised  these  general  observations,  because 
it  appears  to  me  they  furnish  a  key  to  many  of  the 
qaestions  proposed. 

In  answer  to  the  first,  my  humble  opinion  is,  that 
the  remainder  is  a  remainder  in  fee  simple  and  not  in 
tail     The  term  here,  **  first  male  heir,"  is  a  word  of 
parcbase,  and  a  mere  designation  of  the  person  who 
was  to  take.     It  is  in  the  singular  number,  and  ex* 
dudes  plurality.     See  Perriman  v.  Pierce,  [a)     In  tliis 
mspact  it  resembles  the  limitation  in   Archer'%  case, 
1  Ap.  W^  of  ^*  next  heir  male  of  ^. ;"  in  Clerke  v.. 
Dojf  (&),  of  '*  daughter's  heir ; "  in  Walker  v.  Snotaoe  (c),  of 
**  right  heir  male  of  Sir  E.  to  be  begotten  after  the 
sixth  son.''     In  effect  it  is  the  same  as  if  the  devise  had 
been  to  one  by  name;  but  being  without  words  of  limit- 
ation, which  accompanied  the  several  devises  in  the  cases 
above  mentioned,  the  remainder  could  have  been  only 
for  life,  if  it  had  ended  there.     But  the  charge  created 
by  the  words  '^  yielding  and  paying  unto  such  of  the 
daughters  of  the  aforesaid  Richard  Chilcott  which  shall 
be  tben  living,  the  sum  of  100/.  each,"  enlarges  the  in*, 
terest  to  a  fee. 

It  has  been  argued  at  your  Lordships'  bar,  that  where 
there  is  a  gift  to  a  special  heir  as  heir  male,  it  must  give 
an  estate  tail,  for  such  a  gift  defines  the  line  of  desert 
in  which  the  estate  is  to  go.  And  this,  in*  some  cases, 
where  the  word  ^^  lieir "  is  used  in  the  strict  sense  of 
heir,  undoubtedly  is  so.     Thus  in  Mandevillcs  case  (d), 

* 

(a)  Palm,  303.  (c)  Palm.  359. 

(b)  MoarCf  593.  (d)  Co.  Litt.  a6  b. 
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wUefe  John  de  MandMUe^  by  Ms  wife  Soberge^  4aA 
h&nt  Robert  and  Maudes  Michael  de  BioreviU  gave  mk! 
Odn  klids  to  Roberge  and  to  the  heirs  of  J.  MandeaUU^ 
her  late  husband,  on  her  body  begotten;  and  it  wasxaik 
jcidged  that  Boberge  had  an  estate  but  for  life^  and'tfaAi 
fee  tail  vested  in  Robert^  (heirs  of  the  body  of  his  firibAiv 
beings  a  good  name  of  purchase),  and  that  then  wbcD  Jm 
died  without  issue,  Maude,  the  daughter,  was  tenaiil  ii» 
tail  as  heir  of  the  body  of  her  &ther  per  Jbrmam  donL 
<<  In  which  case,  it  is  to  be  observed,"  says  Lord  CM«> 
*^  that  albeit  Robert  being  heir  took  an  estate  tail  by  por- 
chas^  and  the  daughter  was  no  heir  of  his  body  at  tbe 
time  of  the  gift,  yet  she  recovered  the  land  per  fonmm 
doniy  by  the  name  of  heir  of  the  body:  of  her  fptbMV 
which,  notwithstanding,  her  brother  was,  and  faci  *.yM 
capable  at  the  time  of  the  gift :  and  therefore,  wheni  ihs 
gift  was  made^  she  took  nothing,  but  in:«e3q^eoiiMgti 
when  she  became  heir  per  Jbrmam  donL"  So^  in  Abo 
case  of  the  gift  to  a  man  and  the  heirs  of  the'faodj^i^f 
hiB  ancestor,  the  donee,  by  reason  he  is  named^  wiUtahi 
an  estate  for  his  own  life ;  and  under  the  limttatiins  t9 
the- heirs  of  the  body,  an  estate  in  tail  will  execntttiJii 
the  person  who  can  bring  himself  within  that  descri|i^ 
tiom  If  the  donee  himself  answer  the  descrtptba^of 
beir  of  the  body  of  the  ancestor,  it  will  for  that  rmMon 
execute  in  himself;  if  another  person  be  the  heir  oi4b§ 
body  of  the  ancestor,  then  in  that  other  person.  Tftus, 
where  A.  having  two  sons,  B.  and  C,  covenanted^  l(f 
stand  seised  to  the  use  of  B.  and  the  heirs  male  ^Ids 
body  on  M.  his  wife  to  be  begotten  ;  and  for  w^M  tf 
such  issue,  to  the  heirs  male  of  his  (^.'s)  own  bodjn ;  jattd 
for  want  of  such  issue,  to  his  own  right  heirs  for  eimlt 
B*  the  eldest  son  died,  leaving  issue  one  sop  and  aeye^ 
daughters;  A.  died;  and  the  son  of  J3.  died  Witbplll 
issue :  the  Court  held  the  limitation  to  the  heirs  male  of 
the  body  of  ^.  to  be  words  of  purchase,  and  to  vest  in 

the 
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ifae  son  of  A,  upon  tbe  death  of  ^  as  heir  male  of  his 
body  by. purchase;  and  that  on  the  death  of  &'s  $0%  it 
descended  to  his  uncle  C  as  heir  male  of  the  -body  of 
Ai'perjbrmam  donu  SautAcoie  \.  Siowell.  (a)  But  in 
thfase  instances  the  estate  tail  arises  out  of  prop^  worda 
oF'Ifatiitation  in  the  plural  number  denoting  a  certaift 
OdbCiiinout  line  of  posterity ;  heirs  of  the  body*  But  no 
iiuch  efkct  can  be  given  to  the  words  heir,  heir  of  the 
hoAfj  right  heir,  or  next,  or  Jirst  heir,  where  they  coin 
slkmSie  only  a  mere  desigfiatio  persona* 
-  'This  distinction  between  the  remainder  being  in  fee 
or  in  tail  is  very  material  in  this  instance ;  bt'cause,  if  it 
VNN«  in  tail,  it  is  clear  the  words  of  charge  would  not 
eldftir^  the  interest  to  a  fee,  and  the  consequence  would 
bti  that  if  Thomas  Viney  was  a  mere  tenant  in  tail,  his 
dlivisd'to  his  widow  Catherine  would  be  inoperative: 
ttongh  if  the  several  iKihs  of  the  daughters  could  be 
^(Misidered  as  very  heirs  male  of  the  body  of  Richard^ 
Ike  iMcle^  under  a  limitation  to  such  heirs  male,  Isaacs 
lkl#  brother  of  Thomas  Chiicott  Winter,  would,  although 
^  collateral,  succeed  to  him  as  coming  under  thai  de«> 
nomination.  That  none  of  the  male  issue  of  the  four 
daughters  took  an  estate  tail  is,  I  think,  perfectly  dear ; 
Imd^  I  have  noticed  this  point  so  much  at  length  in 
diefierenoe  only  to  the  authority  of  the  gentlemen  who 
•Qggested  it  at  the  bar. 

"^  With  respect  to  the  second  question,  I  think  the  exH 
pTession  first  male  heir  was  used  by  the  testator  to 
denote  a  person  of  whom  an  ancestor  might  be  living. 
The  general  rule  is  well  known  nemo  est  hares  viveniis  g 
ttiM  is,  the  law  recognizes  no  one  as  heir  until  the 
dsatk  of  his  ancestor.  A  party  may  be  heir  apparent  or 
keir  prteMmptive,  but  he  is  not  very  heir,  living  tbe 
tUMilltor.    iAnd,  therefore,  where  an  estate  is  limited  to 
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one  as  a  purcbnser  under  the  denominationt  oS.Mfy 
heir  of  the  body^  heir  male^  or  the  like,  according'  to  ilfaia 
tvile  the  party  cannot  take  as  a  purchaser  unless^ V  by^ 
the  death  of  the  ancestor,  he  has,  at  the  time  «(b9<l 
the  estate  is  to  vest,  become  very  heir.  But  this  r^te 
has  been  relaxed  in  many  instances,  and  an  exceptiMi 
engrafted  on  it,  that  if  there  be  sufficient  (which  Lef4 
Hobartf  in  Counden  v.  Clarke  (a),  defines  to  be  '^  4€h 
claration  plain,")  on  the  will  to  shew  that  the  woi?^ 
heir  is  used  in  such  a  way  as  to  shew  the  testator  inef^A 
heir  apparent,  it  shall  be  so  construed.  In  such  a: case 
the  popular  sense  shall  prevail  against  the  technicaJL 
The  principal  cases  which  establish  this  are  Bureheil^Wm 
Durdant  (6),  reported  in  some  books  under  the  name<i|if 
James  v.  Richardson  ;  Darbison  d.  Long  v.  Beaumont  (p^ 
Goodright  v.  White  {d).  These  cases  have  been  so  ful^ 
commented  on  in  the  judgments  of  the  learned  Judfps 
in  the  Court  below,  and  by  the  counsel  at  yourXoQife? 
ships'  bar,  that  it  is  unnecessary  for  me  to  detail  the  ftotfe 
His  sufficient  for  me  to  observe, that,  in  my  opinion^libc^ 
circumstances  in  the  case  now  under  discusmon  affboA 
declaration  as  plain  as  any  one  of  these.  These  circukn- 
staoces  are,  the  testator's  knowledge  of  the  state  of  h\» 
uncle  Richard's  family;  that  his  uncle  was  dead ;  that  hci 
ltd  no  heir  male,  but  only  daughters ;  the  bequest  of 
legacies  to  such  of  the  daughters  as  should  be  living  a( 
the  time  the  remainder  vested,  to  be  paid  by  the  persoyn 
who  was  to  take  under  the  description  of  ^<  first  maW 
heir;"  and  the  terms  of  the  devise  itself,  which  ara 
<^  first  male  heir,"  not  of  the  daughters,  or  of  any.  one 
daughter  s))ecifically,  but  ^^  of  the  branch  of  my  uiKi^ 
Richard  Chikott's  family."  Out  of  these  &ct$  .\h»^ 
considerations  arise;  that  the  testator  clearly  noeantthut 


(a)  Hob.  ^2,  in  margin. 

(b)  %Fettt.s^J. 


(c)  I  Peere  fflllmi.  229,, , .      , 
(it)  2fF.BlLicio.      "    "' 
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the  devisee  should  take,  not  with  reference  to  his  cba-* 
rtcter  as  heir  male,  iMit  as  male  descendant  of  some  one 
of  Biehard  CkUcotfs  daughters,  whether  they  should  be 
living  or  dead ;  for  though  it  is  true  that  he  contemplated 
the  possibility  of  some  dying  before  the  vesting  of  the  re- 
Bdaitider,  yet  if  all  were  living,  according  to  the  will,  all 
were  to  receive  legacies  and  to  be  paid  by  the  very  devisee 
himself,  the  heir,  that  is,  of  a  living  ancestor.  Again,  if 
this  be  deemed  impossible,  and  no  son  of  a  living 
daughter  were  capable  of  taking,  the  consequence  would 
be,  that  if  all  the  daughters  of  Biehard^  the  uncle,  had 
been  living  at  the  determination  of  the  particular  estate, 
or  if  all  had  died  without  issue  save  one,  and  that  one 
bad  a  son,  in  either  case  the  remainder  must  have 
fiuled,  and  the  legacies  would  have  been  lost :  although, 
ill  the  first  supposition,  all  the  legatees  would  hinre 
been  living;  and  in  the  other,  the  son  would  have  been 
Ae  only  possible  male  heir  that  cpuld  have  come  into 
existence.  The  testator,  therefore,  contemplated  the 
possibility  of  the  remainder  vesting  during  the  lives  of 
die  daughters. 

Under  these  circnms-tances,  I  am  satisfied  that  there 
18  enough  to  shew  that  the  testator  used  the  word  iSvtr 
not  in  its  strictly  legal,  but  in  its  popular  acceptation. 
I  have  already  observed,  that  if  the  word  be  here  used  in 
its  former  sense,  the  will  in  this  part  must  be  inoperative; 
because  supposing  Thomas  Viney  to  be  preferable  as 
bom  before  John  Parsons^  and  being  from  the  death  of 
his  mother  her  very  heir  when  the  particular  estate 
determined,  so  that  the  maxim  of  nemo  est  hares  vroentis 
ooold  not  be  applicable,  yet  still  he  would  not  be  heir 
male  of  the  branch  of  the  uncle  Richard's  family ;  ibr 
all  the  five  daughters  of  Richard  as  co-parceners  made 
altogether  only  one  heir ;  and  the  living  sisters  of  his 
mother,  or  the  issues  of  such  as  were  dead,  would, 
according  to  the  common  law,  be  parceners  with  him  in 
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s  course  of  descent  from  Richard.  But  the  testclo^V  ^ 
the  words  ><  first  male  heir,"  intended  that  the  Tefliteiai^ 
der  sfaouid'  vest  in  one  onlj;  and  this  farnishes  aiibtha^ 
)>roof  that  the  strict  definition  of  the  term  ^  nexf^iMa 
heir  "  is  not  consistent  witli  the  intention  of  th^  te^atxWL 
i  Itk  answer  to  the  third  question,  I  have  to  say^'thatj^dhi 
my  opinion,  the  remainder  vested  in  interest  %m  lUt 
death  of  Mairy^  the  eldest  daughter  of  Richard  the  aad^ 
This  depends,  in  some  degree,  upon  the  answer  lo  Jfle 
fourth  question.  The  testator,  I  think,  anticipated  jawr 
fiiture  event,  whereby  the  vesting  of  the  remainda^ 
should  be  governed.  He  has  said,  that  if,  at  OtiftfrnKf 
piration  of  the  estates  for  life,  there  should  be:DO  keir 
male  lawfully  begotten  of  John  ChUcoUj  then  theiM^y 
should  fall  to  such  person  as,  at  that  time,  should  berfirait 
mlde  heir  of  the  branch  of  his  uncle  Riehard^^  SmqI^v 
The  remainder,  therefore,  was  necessarily  odntingml^ 
and  waited  until  it  could  be  seen  who  should  turn  ^sorttW 
be  **  first  male  heir;"  and  as  soon  as  the  possibUiftjr 
ceased  of  a  better  male  heir  coming  into  the  worUi  t^ 
remainder  vested  in  interest  in  the  person  wbo^at Aie 
moment  of  that  possibility  ceasing,  was  the  firsts. l^r^jti 
my  construction,  the  best  and  most  worthy  heir  imda* 
This  event  happened  on  the  death  of  Mary  Bishof^ 
Until  then  she  might,  in  contemplation  of  law,  hpff^ 
borne  a  son^  whose  birth  would  have  superseded  ih§ 
titles  of  the  issue  of  the  other  sisters  resp^tively* .  Qi|jt( 

■ 

afterwards  no  better  ^*  first  male  heir "  could  be  bdna 
than  then  existed  in  some  one  instance  of  the  daughtwf 
issue.  In  any  way  of  putting  the  case,  either  Matt/k^ 
Perratt^  Thomas  ChilcoH  Winter,  or  Thomas  Vinqf  mM 
have  been  entitled.  .'^.jii:, 

With  respect  to  the  fourth  question,  which  is^'Ah^ 
most  perplexing,  I  am  of  opinion  that  the  remaJM^ 
first  vested  in  Matthew  Perratt,  the  son  of  Elizabeth^  the 
eldest  daughter  of  Mart/,  who  was  the  eldest  daughter 
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^Bkkard  the  unde;  and  this,  upon  tbegrouod  that  he 

iflftke  representative  of  ths  eldest  branch  of  the  undcfs 

&itiUjr4     I  think  *' first  male  heir"  meant  not  first  ia 

jioder:  of  birth,  but  first  in  dignity  and  wortfaipess  of 

Uood .   In  order  of  birth,  Thomas  Chilcott  Winter  me^ 

liie^fi^st  male  branch  of  Bickard^n  family ;  and  ahholigh 

the  testator  knew  of  his  and  his  brother's  -existeooe,;he 

pitsDedthem  by*    If  he  had  meant  that  the  remaind^ 

ibookl  vest  absolutely  in  either  of  them,  there  was >  Ho 

naaaon  why  he  should  not  have  named  them  with  propet 

ImitBtions  to  the  issue  of  the  other  daughters,  to  meet  the 

fMBSible  event  of  thdr  death.     But  if  the  first  bom  male 

WMl  not,  as  sudi,  intended  by  the  testator,  there  is  no 

gnand  for  supposing  that  he  could  have  contemplated 

wi&;(ceiiBinty  any  subsequent  bom  male  in  a  Jbwer 

ikgP9t  of  worthiness.    It  is  to  be  recollected  that  not 

0D^  of  these  descendants  completely  answers  the  de- 

seription  of  the  person  in  the  will.    But  Lord  Hale  says, 

XM^PUnm  V.  Mii/brd{a)i  that  where  the  construction  can^ 

aM  be  to  the  very  letter  of  the  condition,  it  shall  he  in 

alrfotber  manner,  but  as  near  the  intent  as  may  be^   .In 

CokIM*  d5.  b.  this  case  is  put: — If  land  be  devised  to 

one  for  life,  the  remainder  to  the  next  heir  male  of  .JS. 

ill  taB^  and  B.  hath  issue  two  daughters,  and  ead)  of 

them  bath  issue  a  son,  and  the  father  and  daughters  di^, 

Ibme  say  this  remainder  is  void  for  uncertainty,  aome 

IM^  the  eldest  shall  take  it,  because  he  is  worthiest,  and 

others  say  that  both  of  them  shall  take,  for  that  they 

hoth  make  but  one  heir.     This  shows  the  preferenee 

gii^n  by  the  opinion  of  some  to  the  issue  of  the  eldest 

dM^bier  in  that  case.     In  Perriman  v.  Bifbrd  {b)  the 

case  was, — Harper^  having  three  daughters,  demised  his 

iMid  to  hb  two  youngest  for  life,  the  remainder  prd:timo 

t^merngmnUatis  et  sanguinis  of  the  devisor,  and 
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Ifgfeftl  tlie  youbgesV  havitig'  issi^  died ;  the  issue  C0nti(iit^ 
^^^^  the  possession.  The  eldest  daughter  entered,  xMmfi^ 
WfimS  i^  proxima  dt  sanguine  of  the  devisor,  wfa^reupcm^to 
rfTJWf.^!'  ''^'^"88  trespass.  And  the  question  was,  whether ^Mid 
Remainder  was  to  the  elder  daughter  alone,  or  to^atl  4faii 
daughters  together.  There,  Montague  J.  thought^  tlMp 
eldest  daughter  alone  should  have  it,  for  though  all  ^dilr 
daughters  are  equal  in  proximity  as  all  are  the  chiMrM 
of' the  devisor,  yet  the  intention  of  the  testator  b'  ett^ 
pressed  in  the  singular  number,  and  so  it  appeared  tbal 
by  the  will  only  one  should  be  the  elder,  which  one 'it 
the  eldest  sister.  In  Hal^s  MSS.  cited  in  Hargtiatdf^ 
Co.  Lit.  10.  b.n.  6.  the  case  1$  somewhat  difiereml^ 
stated.  Thus, — Harper  having  a  son  and  four  ddughtttiitf, 
viz.  A.  B.  C.  and  2).,  devises  to  the  son  in  tail,  retnaifK 
der  to  B.  and  C.  for  life,  remainder  j^ro^iimo  comangidAi- 
fatis  et  sanguinis  of  the  devisor;  and  Easter  iT'^fan. 
by  t^o  justices  against  one,  the  remainder  vests' Inxatl 
the  daughters,  when  the  son  dies  without  issue.  ^  But 
afterwards  Micheulmas  20  Jac,<i  per  totam  curiMif-it 
vests  in  the  eldest  daughter  only,  and  not  in  alt'  the 
daughters;  first,  because  joroorf mo;  second,  because' lib 
elcpress  estate  is  limited  to  two  of  the  daughters  :  Perri" 
tnan  v.  Pierce.  If  the  limitation  here  had  been  to  ^ 
^  first  heir"  and  not  to  the  first  male  heir,  and  tlie 
question  had  been  between  the  five  daughters,  tills 
authority  appears  to  determine  it  in  favour  of  the  eldest ; 
and  if  as  between  the  daughters,  Mary  would  be  entided 
to  preference,  Matthew  Perratty  as  her  representative 
is  i^qually  so.  But  against  this  it  may  be  said  tlmt 
MdltheitoPerratt  is  one  degree  further  removed  from  jfZM^ 
drd  Chilcott  than  Thonias  Chilcott  Winter^  whose  brother 
and  heir,  Isaac  Winter^  the  lessor  of  the  plaintifi*  is,  ai6d 
therefore  that  Isaac  Winter's  title  is  the  better  oiie  ;'atld 
for  this  may  be  cited  a  passage  in  Co.  Lit.  10.  b»  where 
Lord  Coke  having  illustrated  the  difierence  between  ijglit 

of 
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of  tffqpireseDtation  and  ri^ht  of  propioquity^  in  tjbe  V'w  c^       M^^ 
d^foeDts  and  given  the  preference  to  tjie  right  of  xiepref^     ^?^^ 
afltitfttion»^ though  the  party  be  more  distant,  says;  ^Vbgt;     ^p^n 
bdce  ^arfsetb.  a  diversity  in  law  between  next  of  blpq^  ^: 

mberitable  by  descent,  and  next  of  blood  capable  by     Wn?ftff? 
pttrcbase ;  and  therefore,  in  the  case  before  menticoed, 
tf.a  lease  for  life  were  made  to  A.j  the  remainder  toJiiU 
nexi  of  blood  in  fee,  in  this  case  it  hath  been  said  A 
dmll  take  the  remainder,  because  he  is  next  of  blood  as^ 
capable  by  purchase,  though  he  be  not  legally  next  ,tp 
lake  as  heir  by  descent"     The  like  is  laid  down  in  JBi-q« 
J6L  Done  and  Remainder  20.     But  to  this  I  answer  tbat 
ibe  remainder  here  is  not  to  the  next  of  blood  of  Richard 
.thanncle^  but  to  the  ^'  first  male  heir ;"  which  leaves  the 
<qriKBtion  topen  in  what  sense  heir  male  is  to  be  first  ?    I 
■Ibiuky  first  in  the  character  of  heir,  that  is,  by  right  of 
jTBtiresenlatioa,  in  worthiness  and  dignity  of  blood,  and 
Ibo^rii^  nearness  of  kindred.    And  this  will  be  expound- 
jlUg  the  will  according  to  the  before  mentioned  rule /pf 
jLoind  Hale  in  JPibus  v.  Mitford,  , 

.'■In, answer  to  the  fifth  question,  I  am  of  opinion,  that 
,  die  remainder  if  once  vested  in  interest  in  any  person, 
oould  not   open  or  become  devested,  so  as  to  admit 
jfBOtber  person  in  preference  to  the  person  in  whom  it 
had  ao  vested.      There  are  instances  in  which  a  re- 
mainder may  open  and  let  in  newly  accruing  interests ; 
asy' where  a  contingent  remainder  is  limited  to  the  use 
hof  several,  who  do  not  all  become  capable  at  the  same 
.time,  uotwitlistandlng  it  vests  in  the  person  first  becom- 
ing capable,  yet  it  shall  devest  as  to  the  proportions  of 
persons  afterwards  becoming  capable, ,  after  the  deler- 
.  roination  of  the  particular  estates.  Fearne^  Cont.  Rem, 
iAj$U     Under  the  circumstances  of  this  case,  it  is  pot 
tjBecessary  to  pursue  this  doctrine  at  length.     Here,  the 
reaiainder   was   contingent  until  the  death   of  Marif 
Bishopf  and  it  tbeni  I  think,  vested  in  Matihem  Per-- 
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raUmSB  puitohaser;  aod  tbe  gederal  rule  isi  thattnlben 
a  remaiader  (mioe<  vests  io  one  as  a  purchaser^  it  shall 
not '  fifterwards  devest  on  the  birth  of  a  nearer  heii^ 
vBr%L»  tit^JSone  and  Betiu  pi.  21^  but  shall  run  inaiceQive 
of*  common  descent.  Souticote  y*  StawelL  {a)  Hemduei^ 
a*  it  had  once  vested  in  any  other  person  as  the-fiiit 
heir  ndale^  it  would  not  have  op^ied  or  have  bcett 
devested  to  let  in  MaUhen  Perratt.  ^e>/f 


.  > 
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BosANQUET  J.  The  answers  to  be  given  to  the  sevtprdi 
questions  proposed  by  your  Lordships,  depend  ao>muci| 
upon  each  other,  that  I  must  request  permission  firs^rla 
esaraine  the  various  points  which  they  appear  to.Jte 
to  involve,  and  having  so  done,  to  offer  my  humUe>opii> 
nion  upon  each  question  proposed,  as  the  result 'ofamb 
examination.  n.  >:Mfn: 

'  In  attempting  to  put  a  construction  upon  awilkjaa 
singular  as  that  which  I  am  now  required  to  expOMsdi 
I  could  not  venture  with  confidence  to  pronouoceum 
very  decided  opinion^  even  if  I  were  ignorant  thatofiif 
nions  different  from  my  own  had  ahready  beeiii  judit 
cJaliy  declared.  In  obedience,  however,  to  youM^ 
Liordships'  commands,  I  have  endeavoured  to  asoertain 
the  legal  effect  of  the  testator's  disposition  ;  and  havioig 
formed  an  opinion  in  favour  of  the  claim  of  Matthew 
Perraftj  the  grandson  of  the. eldest  daughter  of  Bickar4 
CftUcottf  I  do  not  think  myself  at  liberty  to  say  that  tj]|^ 
terms  of  the  instrument  are  too  ambiguous  to  admit,  (tf* 
reliauce  being  placed  upon  my  interpretation  of  i^^ 
though  it  is  by  no  means  impossible,  that  when  yoinr 
Lordships  shall  have  heard  the  different  opinions  w^jMii 
prevail  among  the  Judges,  your  Lordships  mf^.ibt 
induced  to  consider  all  the  constructions  suggested  by 
tliem  as  too  uncertain  to  exclude  the  claim  of  the  tiOMT 
at  law. 


(a)  I  M9d.  aa6. 
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The  first  point  to  be  considered  i^  what<  estate*  in  I88S. 
veitminder  has  the  testator  given  by  the  de^iae  to  the 
£rst  male  heir  of  the  branch  of  his  uncle  Richard  ddih 
wife  family  ?  The  words  **  male  heir,"  as  here  used, 
des^nate  som6  particular  person  who  is  to  take. in  Ete^ 
mainder  after  the  termination  of  another  estate*  Sudk 
vords  may  be  used  as  descriptive  of  an  indiiridual  al 
well  as  any  other  term,  if  apparently  used  with  that 
intent;  and  as  there  are  no  words  which  give  or  imply 
it  preceding  fireehold,  they  must  operate  as  words  of 
pwrchaee.  They  are  followed  by  no  words  of  limits 
atioD*  They  do  not  of  themselves  import  a  description 
ef  a  dass  of  persons,  but  are  in  the  singular  number,  and 
in.  terms  confined  to  an  individual  person.  Standing 
alone^  therefore,  they  would  not  carry  any  estate  of 
inheritance.  A  devise  to  the  heirs  of  the  body  of  /«  & 
indeed,  wiU  carry  an  estate  tail  per  formam  donU  imder 
ii4ncb  the  devisee  would  take  in  the  same  manner  as  if 
the  estate  had  descended  to  him  from  /•  S.  Yet,  sap«> 
posing  the  words  ^^  male  heir  of  /•  &  "  in  a  will  to  hare 
the  same  efiect  as  ^*  heirs  of  the  body  of  /.SL,^'  stilly  if 
it-  shall  appear,  as  I  think  it  must,  for  the  reasons 
heveafter  given,  that  the  devisee  could  not  represeni 
Bidtard  ChUcott  or  his  daughters  in  such  a  way  as  to 
have  taken  the  estate  by  descent  if  first  given  to  R.  CI 
or  his  daughters,  the  devisee  cannot  take  an  estate  tail. 
Considering  the  words,  then,  as  descriptive  of  an  indi^ 
tidual,  and  prima  facie  carrying  only  an  estate  for  Wft^ 
yet,  being  followed  by  words  of  charge  upon  the  person 
Df  the  individual  to  whom  the  estate  is  limited,  he  wili 
tidce  a  fee,  notwithstapding  the  absence  of  words  of 
Ktnitation. 

The  ncstt  point  to  be  considered  is,  what  descriptioii 
of  person  did  the  testator  designate  by  the  words  which 
have  been  used  ?  According  to  9  general  and  long  esta^ 
blished  rule  of  law,  a  person  does  not  take  by  purchase 

i  even 


81ft 


CASES  iw  TRINITY  VACATION 


1888^ 


even  under  a  will  by  the  words  **  heir  male,"  unlow 
b«  be  also  very  heir  as  well  as  male.     He  may  takeiML 
hdr  male  by  purchase^  though  he  claim  through  a  An 
male,  which  he  could  not  do  by  descent ;  but,  according, 
to  the  above  general  rule,  he  mast  be  heir  general  at< 
welLas  male.     This  rule,  however,  like  other  geneml* 
rules  respecting  the  interpretation  of  wills,  is  not  so 
inflexible  that  it  may  not  be  relaxed,  if  the  testatoi^a 
intention  to  the  contrary  appear  by  demonstration  plaio< 
It  may  be  admitted,  that  words  of  art  are  to  be  con* 
stnied  according  to  their  technical  sense,  unless  upon 
the  whole  will  it  is  plain  that  the  testator  did  not  «o 
intend ;  and  that  the  words  ^^  heir  male  "  are  words  of 
art.     But  the  whole  will,  and  every  word  contained  in. 
it)  as  well  as  its  application  to  the  object  of  it  ai  lb^; 
time  when  it  was  made,  are  to  be  taken  into  considemri 
tioa.    Does  it  then  plainly  appear,  that  the  testator  did. 
not  mean  to  use  the  words  ^^  heir  male "  in  the  atriot' 
sense  which  the  law  prima  facie  ascribes  U>.x}mmi 
Sichat^d  ChilcoU  was  dead,  having  left  five  daughtei% 
wlio  were  his  co-heirs ;  and  their  respective,  heirs  gqIt!: 
leetively  would  be  the  heir  of  the  stock  of  Biehari 
ChileatL    Of  these  five  daughters,  the  four  youngest^ 
had  sons,  and  the  eldest  had  none,  but  daughters  only. 
It  is  clear,  that  the  testator  intended  tlie  whole  inb^it-* 
ance  to  go  to  one  person,  for  the  devise  is  to  the  first 
male  heir ;   *^  male  heir  "  in  the  singular  number,  and . 
^^  the  first"      But  no  son  or  other  male  descendant 
of  any  of  i7.  ChUcoU^s  daughters  could  be  full  and  oom** 
plete  male  heir  either  of  77.  C.  or  his  family,  except 
upon,  the  failure  of  male  descendants  of  all  R.C/kA* 
cQtfs  daughters  but  one.     It  is  scarcely  possible,  there^ 
fcnre,  to  suppose  that  the  testator  could  intend  that  imi 
one.  of  /Z.  CVs  family  should  take  any  thing,  except  io 
such  an  extraordinary  Qvent  as  that  of  the  entire  heur-< 
ship  having  centered  in  a  single  male.     A  soo  or  grand-* 
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don  of  one  of  the  daughters  might  be  lieir  male  of  his 
amn  mother  or  grandmother,  but  he  would  not  be  com* 
plete  heir  of  any  of  the  other  daughters  who  left  chiU 
dreili  whether  male  or  female.  Further,  it  appears  from 
the  use  of  the  word  ^*  first,"  that  the  testator  intended 
priority  of  some  kind.  But  among  co-heirs  there  is  no 
priority  by  law.  In  this  respect,  therefore,  some  pecu<- 
liar  meaning  must  also  be  ascribed  to  the  word  **  heir,^ 
as  employed  in  this  will.  Further  still,  no  person  can 
be  heir,  in  the  strict  legal  sense,  whose  ancestor  is  living. 
Nemo  est  Jusres  viventis;  and  it  is  contended  that  the 
testator's  description  must  be  confined  to  a  male  who 
siK)ctId  have  survived  his  mother.  Now,  it  is  found 
id  ^  this  case,  that  the  testator  well  knew  the  state  of  the 
fimiily  at  the  time  when  he  devised  the  remainder  by 
the  ^ords  *^  first  heir  male."  John  Chilcott  then  had 
lio  son,  and  if  he  should  not  have  any,  (as  be  bad  not),' 
tbift'  remainder  was  to  come  into  possession  upon  the 
deaths  of  the  testator's  wife  and  her  two  sisters,  an  event 
wittch  might  reasonably  be  expected  to  happen  at  no 
gitet  distance  of  time  after  tlie  testator's  own  deaths 
The  testator  not  only  knew  that  the  five  daughters  of 
Rieistrd  Chilcott  were  living,  but  he  speaks  of  them  in 
bis  will,  and  directs  legacies  to  be  paid  to  such  of  them 
as  should  be  living  when  the  remainder  should  fall  into^ 
possession;  from  which  the  expectation  of  the  testator 
plainly  appears,  that  the  estate  of  the  person  described 
as  male  heir  would  probably  come  into  possession  during 
the  lives  of  at  least  some  of  the  daughters.  Is  it  a  raiu 
tioDol  intention  to  impute  to  the  maker  of  this  will  (as 
such  intention  is  to  be  collected  from  the  terms  of  it), 
that  if  all  the  daughters  should  survive  the  time  for 
taking  possession,  the  whole  estate  should  pass  from  all  - 
the  males  of  Richard  ChilcotCs  branch  of  the  family, 
and  that  all  the  daughters  should  lose  their  legacies  ? 
Yet  .such  must  be  the  effect  of  construing  the  word 
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<^  heir''  etriolty  according  to  the  maxim  nemo  est  times 
viveniis^  Lord  Hcardwkke  (n),  upon  the  re*beanag  of 
ft  decree  of  Lord  Camper,  who  had  held  a>  ytCMinger 
brother  to  be  capable  of  taking  as  heir  male  underlie 
devise  to  the  heir  male  of  the  body  of  the  testatofU 
great  grandfether,  though  the  daughter  of  an  elder 
brother  was  heir  general,  divided  the  cose  into  twir 
questlonsy-^  first,  whether  it  was  an  establiriied  role 
that  he  who  claims  as  heir  male  by  purchase  muit:b# 
general  heir  as  well  as  nearest  male  descendant;  am^ 
secondly,  whether  the  apparent  intent  of  a  testator  lo 
the  contrary  may  not  create  an  exception  to  the  generiA 
rule.  He  then  says  with  respect  to  the  role  itself,  thai 
if  the  doctrine  had  been  res  integra,  he  was  so  fuUy  iCOii* 
vinced  of  the  unreasonableness  of  it,  that  he  never  w4iNld 
have  established  it*  But  when  a  rule  of  law  has  loi^ 
prevailed,  it  ought  to  be  supported,  though  it  be  <||0I 
strictly  agreeable  to  natural  reason ;  for  in  many  la^ 
stances  it  is  more  material  that  the  law  ^ould  besetlledl 
tliaa  bow  it  is  settled.  He  then  proceeds  to  xoosicteit 
the. second  question;  and  after  staling  several- audmrfn 
lies  to  shew  there  might  be  exceptions  to  the  ffOMoai 
rule^  he  pointed  out  the  particular  circumstances  whkih 
he  relied  upon  in  the  case  before  him,  and  on  aoemuit 
of  those  only,  affirmed  Lord  Campers  decree.  t  ^ 

We  have,  therefore,  the  authority  of  Lord  Hard>^ 
wifikCf  while  assenting  to  the  rule,  admitting  that  it  a| 
not  indispensable  that  the  devisee  should  in  all  cases  ba 
complete  heir  in  every  sense  of  the  word,  and  aetifl^ 
upon  that  admission.  It  has  been  already  shewn,  that 
the  manifest  objects  of  the  present  will  must  be  defeated 
unless  a  co-heir  can  be  considered  as  heir.  If  then  the 
testator  has  not  employed  the  word  hek*  in  its  full  and 
absolute  and  strictly  legal  sense,  to  what  extent  is  the 
construction  to  be  enlarged  ?  .  -    \ 

(a)  Brown  v.  Bnrkbam*  PrmCb,  442^-461. 
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^'Notwithstanding  the  strictness  with  which  the  rule 
Ids :  generally  pre vailedy  and  the  appteent  application 
tot:it€i  the  maxim  nemo  est  h^eres  viverUkj  it  has  been 
detennined  by  the  highest  authority  of  your  Lordships^ 
house*  in  more  instances  than  one,  that  the  word  heir 
mq^  be  ebnstrued  to  mean  heir  apparent,  if  the  context 
•f^e  will  so  require. 

•'  Thosy  in  a  case  which  arose  upon  the  will  of  one  fViHa, 
•'davise  in  remainder  ^^  to  the  heirs  male  of  the  body  of 
tMert  Durdani,  now  living "  was  determined  in  the 
Hon^  of  Lords  in  a  case  of  James  v  Richardson  (a),  in 
^anformity  with  a  judgment  of  the  King's  Bench,  which 
lid'  been  reversed  in  the  Exchequer  Chamber,  to  be  a 
mttaidder  vested  in  the  heir  apparent  of  Robert  Durdani. 
Am 'in  another  case,  which  afterwards  arose  upon  the 
Mne  will,  Burchett  v.  Durdant  (i),  the  Court  of  King^s 
Bench  and  Exchequer  Chamber  held  themselves  bound 
byaheprevious  decision  of  the  House  of  Lords.  Again, 
iii»Darbixm  ▼.  Beaumont  (c),  a  case  arose  upon  another 
wiU'ooiitaining  a  devise  in  remainder  <^to  the  heirs  male 
ef^the  body  of  Elizabeth  Longy  wife  of  R.  Long^  lawfully 
h^gcMm.*'  A  legacy  was  given  to  Elizabeth  Long^  and 
Mar  three  sons  were  named  in  the  will;  by  which  it 
ippeared  that  the  testator  knew  that  she  was  living,  and 
then  had  three  sons.  The  Court  of  Exchequer,  by  a 
majority  of  the  Judges,  held,  that  the  eldest  son,  during 
AeUfe  of  his  mother,  might  sustain  his  claim  to  the 
Mnainder,  being  heir  apparent;  and  though  thefr  jndg* 
ittMt  was  reversed  by  the  two  Chief  Justices  in  the  Ex- 
dn^o^r  Chamber,  it  was  affirmed  in  the  House  of 
tidrds.' 

''-Th^ise  decisions  of  the  highest  tribunal   must  be 

{b)  %  Fent,  311.  3  Ke&,  83a. 

(c)   X    jPr.    fFiiiiamjf    ^09. 
3  Brown  P.  CU  60. 
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183S.  esteemed  binding  and  conclusive  upon  the  Judges  of  fF%if- 
rmnsterHaU  in'any  case  which  cannot)  in  principle,  be  dis- 
tinguished from  them.  It  must,  indeed,  be  admitted  that 
several  very  learned  persons  have  hesitated  to  acquiesce  in 
the  doctrine  which  they  established;  yet  we  find  thedoo* 
trine  recognised  by  Lord  Chief  Baron  Gilbert  in  his  Treai» 
ise  on  Uses  and  Trusts^  p.  25.,  who  there  says,  ^*  If  an  estate 
for  life  be  devised  to  A.  during  the  life  of  £.,  in  trust  for  J?., 
and  after  the  decease  of  jB.  to  the  heirs  male  of  the  body 
of  him,  the  said  £.,  now  living,"  that  is  a  remainder 
vested  in  the  heirs  of  B, ;  for  ^^  heir  now  living  "  in  a 
devise  must  be  taken  as  a  periphrasis  of  the  heir  appsi- 
rent,  who  is  called  heir  in  law,  as  may  be  observed  by 
the  words  quarejilium  et  haredem  rapuit,**  The  language 
of  the  statute  of  treason  25  Ed,  S.  might  also  have  been 
added  as  an  instance  in  which  the  heir  apparent  to  the 
crown  is  called  the  King's  and  Queen's  eldest  son  and 
heir.  And  in  a  case  of  Goodright  ex  dem.  Brooking  v. 
White  {a\  which  was  a  devise  to  the  heirs  of  the  tes- 
tator's daughter  Jf.  fK,  to  whom  he  had  given  a  term 
and  an  annuity,  and  made  her  sole  executrix  and 
residuary  legatee,  the  Court  of  Common  Pleas  sus- 
tained the  claim  of  the  son  of  M.  W.  during  his  mother's 
life,  De  Grey  C.  J.  saying,  that  the  testator  took  notice 
that  his  daughter  was  living  by  leaving  her  a  term  and 
a  subsequent  annuity ;  ahd  meant  that  a  present  interest 
should  vest  in  her  heir,  that  is,  her  heir  apparent, 
during* her  life.  I  cannot  suggest  any  distinction  be- 
tween these  cases  and  the  present,  which  militates 
against  tlie  adoption  of  a  similar  construction  in  favour 
of  any  male  descendant  of  the  daughters  of  Richard 
Chilcottf  who  can  establish  his  claim  to  be  considered  as 
heir  apparent.  The  knowledge  of  the  testator  that  all 
the  daughters,  and  the  sons  of  four  of  those  daughtersy 

(a)  %  IV,  Black,  loio. 

who 
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wbe  were  heirs  apparent  to  their  respective  mothers^  were 
Jjiving.  at  tlie  date  of  .the  will,  and  the  directions  that  the 
4evisee  should  pay  legacies  to  the  daughters  as  already 
aoUced,  when  the  remainder  should  fall  into  possession^ 
a^  circumstances  at  least  as  strong  as  those  contained 
in  any  of  the  above  cases;  and  exclude  the  supposition 
ibat  all  benefit,  both  to  the  devisee  and  the  legatees, 
was  to  fall  to  the  ground  unless  the  devisee's  own 
9K>tber  happened  to  be  dead. 

If  the  word  ^^  heir"  can  be  construed  to  mean  heir 
apparent,  the  next  consideration  will  be,  in  what  sense 
is. the  word  '^  first''  to  be  understood.  Does  it  import 
priority  of  birth,  priority  of  degree,  or  priority  of  line  ? 
Aa  it  appears  that  four  of  Richard  Chilcoii's  daughters 
Ifad  aogos  born  in  the  life  of  the  testator,  all  well  known 
tQ,,Iiia),.it  is  very  improbable  that  if  he  meant  priority 
<)f  birth,  he  should  not  have  named  the  person  who  then 
stood  first  according  to  that  priority.  But  when  it  is 
observed  that  the  four  younger  daughters  had  sons 
already  born  and  the  eldest  had  no  son,  the  probabili^- 
is  very  strong  that  in  making  use  of  the  general  eac- 
pression  ^  first  heir  male"  he  intended  to  embrace  the 
Une  of  the  eldest  daughter,  for  the  purpose  of  giving  her 
descendants  priority,  in  case  she  should  have  issue  male. 

In  the  transipission  of  real. estates  by  descent  the  law 
has  adopted,  no  distinction  between  several  daughters  on 
account  of  priority  of  birth,  nor  between  their  respective 
descendants  on  account  of  comparadve  proximity  to  the 
common  ancestor,  nor  between  the  Hues  of  the  several 
daughters  on  account  of  priority  to  each  other.  Vet  it 
is  clear  that  of  all  the  descendants  of  Richard  Chilcott 
one  person  only  was  to  take  the  remainder;. and  tliat 
tli€^  testator  meant  priority  of  some  kind.  It  is  said  in 
Cow  IMm  25.  b.  if  lands  be  devised  to  one  for  life,  the  re« 
xnainder  to  the  next  heir  male  of  B.  in  tail,  and  B. 
hath  issue  two  daughters,  and  each  of  them  hath  issue  a 
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son,  and  the  father  and  the  daughters  die ;  some  say  the 
remainder  is  void  for  uncertainty ;  some  say  the  eldest 
shall  take,  because  he  is  the  worthiest ;  and  others  say 
that  both  of  them  shall  take,  for  that  both  make  but  one 
heir.  Lord  Coke  expresses  no  opinion  of  his  own  ;  bnt 
if  the  last  be  that  to  which  he  is  inclined,  as  is  usually 
implied,  his  opinion  would  be  against  any  distinction  in 
favour  of  the  son  of  the  eldest  daughter  upon  a  mere 
devise  to  the  next  male  heir.  But  in  Hale's  MSS.  cited 
in  the  notes  of  Coke  LiL^  p.  10.  b.,  by  Mr.  Hargreave,  is 
the  following  note :  —  "  Harper  having  a  son  and  four 
daughters ;  viz.,  ^•,  B.^  C,  and  Z).,  devises  to  the  son  in 
tail,  remainder  to  B,  and  C  for  life,  remainder  proximo 
consangtiinitatis  et  sanguinis  of  the  devisor ;  and  in  Easier 
nJac,,  by  two  justices  against  one,  the  remainder  vests 
in  all  the  daughters  when  the  son  dies  without  issue. 
But  afterwards,  Michaelmas,  10  Jac.  (a  mistake  for 
20  Jac»)j  per  totam  curiam,  it  vests  in  the  eldest  daughter 
only,  and  not  in  all  the  daughters :  1st,  because  proximo  ; 
2d,  because  an  express  estate  is  limited  to  two  of  the 
daughters."     Perriman  v.  Pierce,  (a) 

This  case  cannot,  indeed,  be  considered  as  a  distinct 
authority,  that,  under  a  mere  devise  to  the  next  heir 
male,  the  son  of  the  eldest  daughter  would  take  to  the 
exclusion  of  the  others;  for  although  the  judges  ex- 
pressed an  opinion  in  favour  of  the  eldest  daughter,  yet, 
according  to  the  reports  of  the  case  in  Palm,  1 1.  and  303., 
entitled  of  the  17  &  20  Jac,  the  question  having  been 
twice  brought  in  judgment,  the  judges  did  not  agree  in 
the  reasons  for  their  opinions ;  some  of  them  considering 
the  eldest  daughter  entitled  to  preference  by  the  terms 
of  the  devise,  and  others  relying  upon  an  express  estate 
being  given  to  the  two  younger  sisters,  which  excluded 


(a)  Hales  MSS.  See  same  case 
in  Palmer f  ii.  and  303.    %  Roll, 
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them,  by  implication,  from  taking  the  estate  under  the 
devise  in  question.  But  it  is  an  authority  to  this  extent, 
that  a  devise  to  the  next  in  blood  will  be  confined  to  the 
ddest  of  several  daughters,  if  it  can  be  implied  from  the 
will  that  a  preference  of  the  eldest  was  in  view.  We 
must  therefore  look  to  the  will  itself  and  endeavour  to 
ascertain  whether  any  preference  is  to  be  collected  from 
it,  regard  being  had,  both  to  the  terms  of  the  will  and 
the  situation  of  the  family.  The  terms  of  the  will  are 
very  peculiar.  The  testator  was  the  son  of  the  eldest  of 
three  brothers,  Emanuel^  John^  and  Richard  ChikotU 
John  ChUcoitf  mentfoned  in  the  will,  was  the  son  of  the 
testator's  eldest  uncle ;  and,  by  his  decease,  had  become 
the  represejitative  of  the  next  branch  of  the  family  to 
that  of  the  testator's.  To  him  or  to  his  heir  male,  if 
any,  the  testator  gave  the  lands  in  question,  after  the 
deaths  of  his  wife  and  her  two  sisters.  And  if  no  male 
heir  lawfully  begotten  by  the  said  Johfi  C/ulcott,  then  the 
above  lands  to  fall  to  the  first  male  heir  of  the  branch  of 
bis  uncle  Richard  ChilcoU^s  family.  This  R.  Chilcott 
was  the  testator's  second  uncle ;  and  his  five  daughters 
then  living  had,  by  his  death,  become  the  representatives 
^  his  branch  of  the  family. 

The  testator  appears  to  have  wished  to  give  his  whole 
estate  to  a  male  of  a  family  of  which  all  the  stocks  then 
existing  were  females.  Had  the  stocks  been  males,  the 
estate  would  have  gone  according  to  the  priority  of  line. 
What  is  then  the  fair  import  of  the  devise  which  he  has 
made  ?  Is  it  not  a  devise  to  the  heir  male  who  shall  be 
found  to  stand  first  in  Richard  ChilcoU's  branch  of  the 
fiunily  pedigree?  A  pedigree  is  commonly  called  the 
£imily  tree;  and  a  branch  of  it  is  that  portion  of  the 
pedigree  which  arises  from  any  particular  member  of  it. 
The  words,  indeed,  are  not  exactly  arranged  in  the 
devise  as  I  have  supposed.  They  are  "  first  male  heir 
of  the  branch  of  my  uncle  Richard  Chilcot^s  family." 

Q  2  Such 
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Such  a  collocation  of  the  words,  if  strictly  taken,  give 
no  meaning  whatever  to  the  word  "  branch,"  distinct 
from  the  word  "  family  " ;  for,  even  supposing  the  word 
^^  family  "  to  be  construed  daughters,  or  descendants^  or 
issue,  the  expression  ^'  the  branch  of  Richard  Chilcotfs 
daughters,  or  descendants,  or  issue  would  be  without 
meaning.  I  think,  therefore,  that  the  words  must 
necessarily  be  read  '^  first  male  heir  of  my  uncle  Richard 
Chilcoifs  branch  of  the  family/'  If  so  read,  the  word 
"  farfiily  "  will  import  the  whole  family,  or  pedigree  of 
the  ChilcoltSf  and  Richard  Chilcotfs  branch  of  the  family, 
that  portion  of  the  pedigree  which  issues  from  Richard 
Chilcotts  and  the  first  male  heir  of  that  branch  will,  by 
a  very  natural  construction,  import  the  first  male  heir 
(or  heir  apparent)  according  to  the  priority  of  the  lines 
in  that  pedigree.  Such  appears  to  me  to  be  a  nUich 
more  natural  construction,  than  that  of  heir  apparent 
first  born ;  and  more  consistent  with  the  apparent  views 
of  the  person  who  was  pursuing  the  branches  of  his 
family  according  to  their  order,  and  who,  finding  females 
only  as  the  representatives  of  the  third  branch,  was 
seeking  the  means  of  establishing  a  male  representative, 
or  hares  f actus  of  it.  This  view  of  the  subject  is  much 
strengthened  by  adverting  to  the  situation  of  the  family 
when  the  testator  made  his  will.  The  four  younger 
daughters  of  R,  Chilcott  had  sons  already  bom ;  and  the 
son  of  the  eldest  of  these  four  was  born  before  any  of  the 
others.  If  the  testator  intended  the  first  heir  apparent 
that  should  be  born  to  take,  the  object  was  before  his 
eyes,  and  he  had  only  to  name  him,  as  he  named  John 
Chilcott^  the  son  of  his  deceased  uncle  John ;  but  instead 
of  naming  any  of  the  heirs  apparent  of  the  four  youngest 
daughters,  he  thinks  fit  to  employ  an  expression  calcu-* 
lated  to  embrace  an  heir  apparent  of  the  eldest  daughter 
who  had  then  no  son,  or  other  male  descendant;  and  by 
Words  of  the  singular  number,  ^<  first  male   heir,"   to 
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confine  his  disposition  to  one  person.  AH  these  cir- 
cumstances lead  me  to  the  conclusion,  that  the  testator 
intended  priority  of  line  rather  than  priority  of  birth. 
I^  then,  priority  of  line  is  intended  rather  than  priority 
of  birth,  is  this  sort  of  priority  to  be  continued  through- 
oat  the  first  line,  or  is  proximity  of  degree  to  prevail 
over  priority  of  line?  In  the  transmission  of  real 
property  by  heirship,  all  the  descendants  of  the  first  line, 
however  remote,  are  preferred  to  the  nearest  members 
of  the  second.  I^  therefore,  Mary  Bishop  andjb^n 
Winter  had  been  male  instead  of  female  stocks,  there  is 
no  doubt  that  the  grandson  of  the  former  would  be 
esteemed  heir  of  Richard  Chilcotfs  branch  of  the  family 
in  preference  to  the  latter ;  and  in  a  devise  to  the  heir 
male  of  Richard  Chilcottj  the  grandson  of  his  eldest  son 
taking  by  purchase,  though  claiming  through  a  daughter, 
would  be  esteemed  heir  male,  being  both  heir  and  male, 
in  preference  to  the  son  of  the  second  son. 

To  me  it  appears,  that,  although  the  testator  has 
passed  over  the  daughters  of  Richard  Chilcott  in  the 
devise  of  the  estate,  the  descendants  of  those  daughters 
are  intended  to  be  treated  in  the  same  manner  as  if  the 
places  occupied  by  the  daughters  in  the  pedigree  had 
been  occupied  by  males.  It  may  here  be  observed, 
that,  although  the  law  considers  all  the  daughters  as 
standing  in  aquali  Jure  in  respect  of  inheritance,  yet 
that  in  certain  cases,  where  selection  is  required,  a  pre- 
ference is  given  to  the  eldest  co-parcener;  and  such 
privilege  will  descend,  if  it  does  not  arise  from  her 
own  act.  Thus,  if  there  be  divers  co-parceners  of  an 
advowson,  and  they  cannot  agree  to  present,  the  law 
doth  give  the  first  presentment  to  the  eldest ;  and  this 
privilege  shall  descend  to  her  issue,  nay,  her  assignee 
shall  have  it.  So  if  parceners  agree  that  partition  shall 
be  made  by  friends,  the  law  gives  the  first  choice  to  the 
eldest;    but  this  privilege  descendeth  not  to  the  issue, 
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but  the  next  eldest  shall  have  it ;  for  there  is  a  diversity 
to  be  observed  between  this  case  of  a  partition  or  deed 
by  the  act  of  the  parties,  for  then  the  privilege  of  elec- 
tion shall  not  descend  to  her  issue;  and  when  the  law 
doth  give  any  privilege  without  her  act,  then  that  pri- 
vivilege  shall  descend.  Co.  Lit.  166.  b.  If,  therefore, 
an  advowson  devised  to  Richard  Chilcott  had  descended 
to  his  five  daughters,  and  the  church  had  become  void, 
the  eldest  daughter,  in  the  absence  of  agreement,  would 
have  been  entitled  to  present  to  the  first  turn ;  and,  if 
she  was  dead,  her  descendants,  in  preference  to  the 
second  daughter. 

This  brings  me  to  consider,  whether  Matthew  Per^ 
rattf  the  grandson  of  Mary  Bishop^  the  eldest  daughter, 
at  the  lime  when  the  particular  estates  determined ;  viz., 
in  1820,  answered  the  description  contained  in  the  will, 
according  to  the  principles  of  construction  I  have  en- 
deavoured to  establish.  Ma7y  Bishop^  his  grandmother, 
died  1799,  leaving  Elizabeth^  her  eldest  daughter,  mar- 
ried in  1794,  to  John  Derham  Perratt :  and  three  other 
daughters.  Elizabeth^  in  1795,  bare  a  son,  Matthew 
Perratt^  who,  as  well  as  his  mother,  Elizabeth  Perraity 
and  her  three  sisters,  are  still  living.  Elizabeth  Perratt 
therefore,  and  her  three  sisters,  became,  in  1 799,  co- 
heirs of  their  mother,  Maiy  Bishop^  the  eldest  daughter 
of  Richard  Chilcott ;  and  Matthew  Perratt  then  became 
heir  apparent  of  his  mother,  the  eldest  of  those  co-heirs. 

Now,  if  the  disposition  of  this  will,  when  applied  to 
the  state  of  the  family  at  the  time  when  it  was  made, 
necessarily  shew  that  the  person  designated  as  the  first 
male  heir  was  not  intended  to  be  complete  and  entire 
heir,  but  might  sufficiently  answer  the  description  of 
heir  of  one  of  the  several  co-heirs  of  Richard  Chilcott^ 
I  cannot  see  any  distinction  in  principle  between  a  per- 
son who  is  heir  to  one  co-heir  who  represents  a  fifth, 
and  one  who  represents  a  portion  only  of  a  fifth.     In 
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the  present  case,  Winter  is  heir  apparent  to  the  daughter 
of  the  second  line,  who  represents  one-fifth  of  the  stock 
of  Richard  Chilcott ;  and  Matthew  Perratt  is  heir  appa- 
rent to  the  grand-daughter  of  the  first  line,  who  repre- 
sents one  fourth  of  one  fifth  of  Richard  Chilcott^s  stock. 
But  Matthew  Perratt^  as  heir  apparent,  and  a  male  of 
the  first  line,  stands  first,  according  to  my  view  of  the 
subject,  in  Richard  Chilcotfs  branch  of  the  family  pedi- 
gree; and  is,  consequently,  the  person  answering  the 
description  pointed  out  by  the  testator.  This  character 
was  perfectly  in  him  when  his  grandmother  died,  in 
1799.  From  1795,  when  he  was  born,  till  1799,  he 
was  only  heir  presumptive,  because  his  grandmother, 
in  contemplation  of  law,  might  have  had  a  son :  but,  in 
1799,  his  character  of  heir  apparent  was  complete,  and 
then,  I  think,  but  not  till  then,  the  remainder  first  vested 
in  interest  Till  that  time,  it  appears  to  me,  that  the 
remainder  was  contingent.  No  person  before  that  time 
could  be  said  to  fill  the  entire  character  of  first  male 
heir  in  the  sense  which  I  have  ascribed  to  it.  So  long 
as  the  first  line  remained  without  a  male  heir  apparent, 
the  title  of  every  other  male  of  the  family  to  the  cha- 
racter of  first  heir  male  was  depending  on  contingency ; 
and  as  the  person  described  was  to  take  in  fee,  the  re- 
mainder could  not  vest  in  any  one  during  the  un- 
certainty as  to  the  person  to  whom  the  devise  would 
apply  (a). 

These  considerations  induce  me  to  answer  the  se- 
veral questions  proposed  by  your  Lordships,  as  follows ; 


VIZ.: 


1st.  I  am  of  opinion,  that  the  remainder  to  the  first 
male  heir  of  the  branch  of  the  family  of  the  testator's 
uncle,  Richard  Chilcott^  is  a  remainder  in  fee. 

2dly.  I  am  of  opinion,  that  the  expression  <<  first 
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male  heir"  was  used  by  the  testator,  to  denote  a  person 
of  whom  an  ancestor  might  be  living. 

Sdly.  I  am  of  opinion  that  this  remainder  vested  in 
interest  in  17999  when  Mary  Bishop  died. 

4thly.  I  am  of  opinion,  that  this  remainder  first  vested 
in  interest  in  Matthew  Perratt, 

5thly.  I  am  of  opinion,  that  the  remainder,  if  once 
vested,  could  not  open  or  become  devested  so  as  to  admit 
another  person  in  preference  to  the  person  in  whom  it 
had  vested. 


LiTTLEDALE  J.  said,  in  substance,  that  he  continued  of 
the  same  opinion  as  when  the  case  was  decided  in  the 
Court  below;  and  thought  Thomas  Viney  best  answered 
the  description  of  first  male  heir  of  the  branch  of  Richard 
Chilcotfs  family. 

Bayley  B.  In  answer  to  the  first  question  proposed 
by  your  Lordships  for  the  consideration  of  His  Majesty  V 
Judges,  my  opinion  is,  that  the  remainder  mentioned  in 
that  question,  is  a  remainder  in  fee  simple.  In  the  limi- 
tation to  John  or  his  heir  male,  the  prohibition  against 
selling  or  mortgaging,  but  that  the  property  should  re- 
main in  the  Chilcotfs  family  for  lands  of  iiiheriiance^ 
intimated  plainly  that  he  meant  afterwards  to  dispose  <yf 
what  should  be  an  inheritable  estate ;  and  though  there 
are  no  words  of  limitation  engrafted  upon  the  devise  to 
the  first  male  heir  of  the  branch  of  Richard  Chilcott*s 
family,  yet  the  charge  upon  that  person  to  pay  100/.  to 
each  of  the  daughters  of  Richard  Chilcott  then  living, 
would  have  the  same  efiect ;  that  is,  to  make  the  estate 
he  took  an  inheritable  estate.  Still  the  question  would 
remain,  whether  this  inheritable  estate  was  to  be  in  fee  or 
in  tail;  for  though  a  charge  upon  a  devisee  will  turn  into 
an  estate  infee^  what  would  otherwise  have  been  an 
estate,/or  life  only,  it  will  not  have  that  effect  upon  what 
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would  otherwise  have  been  an  estate  tail.  Is  there  any 
thing,  then,  upon  this  will  to  confine  the  devise  to  the 
first  male  heir  of  the  branch  of  Richard  Chikotfs  family 
to  an  estate  tail.  It  is  not  a  devise  to  the  heirs  male^  in 
thepltiraly — which  might  have  comprehended  at  least  the 
male  issue  of  the  first  taker,  if  not  his  collaterals  where 
they  should  become  heirs  male  of  the  body  of  Richard 
Chilcoity — but  it  is  to  the^rst  male  heir ^  as  if  he  meant  to 
limit  to  an  individual^  and  to  an  individual  only.  A 
devise  to  the  heirs  male  of  Richard  Chilcotfs  branch, 
in  the  plural,  would,  or  at  least  might,  have  vested  in 
each  daughters's  eldest  son,  if  not  in  Matthew  Perratt 
also,  and  would  have  been  transmissible  to  their  male 
lineal  descendants ;  and  that  this  was  not  the  intention, 
appears  clear  to  me  from  the  use  of  the  word  ^^JvrsV* 
male  heir^  without  any  words  of  limitation  superadded 
thereon. 

In  answer  to  the  second  question  proposed  by  your 
Lordships,  my  humble  opinion  is,  that  the  expression 
**  first  male  heir"  was  used  by  the  testator  to  denote  a 
person  of  whom  an  ancestor  might  be  living ;  I  am 
aware  that  upon  this  point  I  differed,  in  the  Court  below, 
from  those  for  whose  profound  legal  knowledge  I  en- 
tertained the  highest  respect ;  but  I  did  not  presume  to 
difier  without  great  consideration ;  and,  upon  thinking 
again  and  again  upon  the  point,  I  cannot  bring  myself 
to  change  my  opinion.  That  the  word  heir  in  a  will 
may  mean  heir  apparent^  though  the  person  be  not 
complete  heir,  but  his  ancestor,  through  whom  he  claims 
as  heir,  is  still  alive^  is  clear  from  James  v.  Richardson^ 
Burchett  v.  Durdantj  Jbicy  v.  Beaumont^  Broom  v.  Bark^ 
ham  (or  Newcomen  v.  Barkham)^  and  Goodright  v.  White,- 
and  the  material  question  is,  whether  that  is  its  meaning 
in  this  will.  At  the  time  this  will  was  made,  there  was 
no  one  who  would  answer  the  description  of  heir  male  of 
Richard  Chilcott's  branch,  if  complete  heir  male  were 
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meant ;  and  the  testator  knew  it.  There  were  four  who 
answered  the  description  of  such  heir  male^  if  heir  ap^ 
jkirent  were  meant;  and  there  was  a  possibility  that  a 
^^h  heir  apparent  might  come  in  esse^  who  would  super- 
sede the  other  four.  Why  should  the  testator  mean 
complete  heir  ?  why  should  he  not  mean  heir  apparent? 
Upon  the  former  supposition,  the  estate  would  never 
vest,  if  all  the  four  daughters  of  Richard  Chilcott  were  in 
esse  at  the  time  the  particular  estate  failed ;  and  if  one, 
and  one  only,  were  then  dead,  though  her  son,  if  any, 
might  take,  it  would  be  matter  of  chance,  depending 
upon  the  mother's  death,  which  daughter's  male  descend- 
ant would  take ;  whereas,  upon  the  latter  supposition, 
that  heir  apparent  was  meant,  some  of  the  daughters' 
male  descendants  would  certainly  take  (unless  the  limit- 
ation to  them  is  void  upon  some  other  ground),  and  they 
would,  as  it  seems  to  me,  have  taken  according  to  a 
known  course  of  succession;  that  is,  the  seniority  of 
the  daughters  under  whom  they  respectively  claimed. 
Had  it  appeared  by  the  will  that  that  the  testator  knew 
the  different  members  were  living,  Jaines  v.  Richardson^ 
Bisrchett  v.  Dwdantj  and  Long  v.  Beaumont^  would  have 
been  in  point  that  the  heir  apparent  was  meant ;  and  it 
does  appear  by  the  will  that  some,  at  least,  were  living, 
by  the  provision  for  paying  such  of  the  daughters  of 
Richard  Chilcott  as  should  then  be  living,  (when  this 
limitation  was  to  take  effect  in  possession,)  100/.  each.  I 
cannot,  therefore,  bring  my  mind  to  doubt  but  that  by 
first  male  heir  the  testator  meant  first  male  heir  apparent, 
and  that  by  those  words  he  intended,  1st,  the  son,  if  any, 
q(  Mary;  2dly,  the  son,  if  any,  of  Joan,-  3dly,  the  son, 
If  any,  of  Sarah;  4thly,  the  son,  if  any,  oi  Betty:  and 
5thly,  the  son,  if  any,  of  Agnes:  that  he  might  mean, 
that  a  son  of  a  son  should  stand  [in  his  father's  place ; 
but  that  a  great-grandson,  by  a  female,  should  only  stand 
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in  his  mother's  place,  and  should  not  be  preferred  to  a 
grandson  by  a  male. 

As  to  the  third  question,  my  answer  to  your  Lordships 
is,  that  this  remainder  vested  in  interest  upon  the  death 
of  MatT/y  the  eldest  daughter,  in  1799.  I  take  it  to  be 
one  rule  as  to  the  vesting  of  remainders,  that  if  there  be 
a  contingent  remainder  in  fee  simple  absolute,  without 
condition  or  qualification,  any  remainder  expectant  there- 
on, to  take  effect  or  fail,  according  as  that  fails  or  takes 
effect,  is  a  contingent  remainder  only.  This  I  consider 
settled  by  Luddington  v.  Kime,  (a)  The  limitation,  there* 
fore,  to  the  first  male  heir,  &c.,  which,  as  it  seems  to  me, 
would  have  vested  in  a  son  of  Mary  in  fee,  would,  as  it 
seems  to  me,  prevent  any  subsequent  remainder  from 
vesting  so  long  as  there  was  a  legal  possibility  of  there 
being  such  son ;  and  I  take  it  the  law  would  consider 
such  possibility  as  continuing  so  long  as  Mary  lived, 
I  am  therefore  of  opinion,  that  this  remainder  could 
not  vest  before  1799,  when  Mary  died.  But  I  take  it 
to  be  another  rule,  as  to  the  vesting  of  remainders,  that 
they  are  to  be  considered  as  vesting  as  soon  as  by  law 
they  may,  and  that  where  they  are  subject  to  no  other 
contingency  but  that  of  taking  efiect  in  possession,  and 
where  the  remainder-man's  right  to  take  in  possession 
cannot  be  defeated  by  third  persons  or  events,  if  he  lives 
till  the  particular  estates  determine,  they  are  vested  re- 
mainders. When,  therefore,  Mary  died,  inasmuch  as 
the  right  became  absolute,  and  indefeasible,  either  in 
Mr.  Perratty  if  he  is  to  be  deemed  first  male  heir,  or  in 
Thomas  Chilcott  Winter^  if  that  character  belonged  to 
him,  —  because  then,  either  the  one  or  the  other  of  these 
persons  became  heir  apparent  instead  of  heir  presump^ 
tive,  and  no  subsequent  event  could  defeat  his  right- 
to  the  possession  if  he  lived  till  the  particular  estate 
ended,  —  it  seems  to  me  the  remainder  vested. 
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This  brings  me  to  the  fourth  question,  —  In  what 
person  did  this  remainder  first  vest  in  interest? —  and  my 
humble  opinion  is,  that  it  first  vested  in  Thomas  Chilcoft 
Winter^  and,  upon  his  death,  passed  by  descent  to  his 
brother  Isaac.  The  competition  lies,  as  it  seems  to  me, 
between  him  and  Matthew  Perratt;  and  my  preference  to 
Winter  is,  because  he  is  propinquior  graduy  and  because 
Perratt^  in  point  of  representation,  stands  in  the  place  of 
his  mother  only,  a  female,  and  therefore  less  worthy  than 
Winter.  I  do  not  say  that  the  son  of  a  daughter  may 
not,  under  circumstances,  claim  as  heir  male  of  his 
grandfather,  or  the  daughter  of  a  son,  as  heir  female ;  I 
do  not  say  that  Perratt  is  not  heir  male  of  his  grand- 
father, or  that  he  might  not  be  one  of  the  co-heirs  of  his 
great-grandfather,  Richard  Chilcott.;  but  I  think  he  is 
not  ^r5^  male  heir  within  the  meaning  of  this  devise. 
This  is  a  very  peculiar  case :  the  eldest  daughter's  line 
is  resorted  to,  not  because  the  children  in  that  line  are 
more  the  male  heirs  of  Richard  Chilcott  than  the  sons  of 
any  of  the  other  daughters,  but  because,  inter  pares^  the 
eldest  daughter's  is  the  proper  line,  and  it  prevents  con- 
fusion to  refer  to  it.  But  when  there  is  a  disparity  in 
the  claimants  under  the  different  lines,  and  the  person 
who  claims  in  the  eldest  daughter's  line  is  more  remote, 
and  therefore  less  worthy  than  the  person  who  claims  in 
the  second  daughter's  line,  I  see  no  satisfactory  reason 
for  adhering  to  the  elder  daughter's  line :  I  think  I  do 
see  a  satisfactory  reason  for  departing  from  it.  One  of 
the  grounds  upon  which  our  law  adopts  in  irifinitum 
lineal  descendants,  in  preference  to  collaterals,  is,  that 
the  descendant  represents  the  ancestor;  that  is,  stands  in 
the  same  place  as  the  ancestor,  if  living,  would  have 
done.  This  is  Blackstone^s  first  rule  or  course  of  des- 
cent; and  what  is  the  fair  meaning  of  this  rule,  as 
applied  to  this  case?     Is  it  to  raise  Perratt  into  his 

mother's 
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mother's  place,  and  allow  him  to  reckon  as  a  grandson 

oi  Richard  Chilcott?  or  is  it  not  rather,  if  he  is  to  be  ^^^^ 

raised  into  his  mother's  place,  to  identify  him  with  his      Wnri^' 

mother,  and,  upon  the  principle  of  representation,  to  ?• 

treat  him  as  a  female  rather  than  a  male.    To  treat  him      tf^./fiH^r 

as  a  male,  it  seems  to  me  he  is  to  be  considered  as  a 

great-graQdson  ;  and  then  I  should  say  he  has  not  so 

good  a  claim  to  the  character  of  ^*  first  male  heir,"  as  a 

grandson  of  the  eldest  daughter.    Let  it  be  remembered 

also  that  Maty^  the  eldest  daughter,  had  four  daughters, 

so  that  if  a  son  of  one  of  them  would  have  answered  the 

description  of  ^^  first  male  heir,"  the  remainder  never 

could  have  vested  till  the  particular  estate  ended,  unless 

the  eldest  had  a  son,  and  unless  that  son  survived  his 

grandmother :  and  though  this  would  be  no  argument  if 

it  were  dear  who  is  to  be  considered  as  coming  under 

the  description  of  *^  first  male  heir,"  it  may  have  some 

weight  when  this  is  not  clear ^  and  when  we  are  deciding 

upon  the  rule  by  which  this  is  to  be  ascertained.     li^ 

for  instance,  the  three  younger  daughters  of  Mary  had 

married,  and  had  had  sons,  and  the  elder  had  continued 

single  till  Elizabeth  White  died,  this  remainder  would 

have  continued  contingent  till  the  death  of  E.  Whit^j 

because  the  elder  daughter  might  still  have  married  and 

have  had  a  son  ;  and  any  son  by  her  born  (or  in  ventre 

sa  mere\  and  before  E.  White  died,  would,  if  that  be. the 

right  construction,  have  been  the  first  male  heir  of  Bd* 

Chilcott s  branch. 

These  considerations  lead  me  to  the  conclusion,  that 
Thomas  Chilcott  Winter  is  the  person  who  answered  the 
description  of  first  male  heir ;  not  Matthew  Perratt ;  and 
that  from  Thomas  Chilcott  Winter  the  right  descended 
upon  his  brother  Isaac. 

In  answer  to  your  Lordships'  last  question,  my  humble 
opinion  is,  that  this  remainder,  if  it  once  vested  in  in- 
terest 
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terest  in  any  person,  could  not  open  or  become  devested 
so  as  to  admit  any  other  person  in  preference  to  the 
person  in  whom  it  had  so  vested. 

TiNDAL  C.  J. —  Upon  the  first  question  proposed  by 
your  Lordships,  the  opinion  which  I  have  formed,  after 
the  argument  at  your  Lordships'  bar,  is  this,  —  that  the 
remainder  to  the  first  male  heir  of  the  branch  of  the 
family  of  the  testator's  uncle,  Richard  Chilcott^  is  a  re- 
mainder in  fee  simple.  The  words  **  first  male  heir,"  &a 
appear  to  me  to  be  only  a  designatio  persorue^  and  not 
words  that  chalk  out  the  line  of  descent  to  be  to  the  heirs 
male ;  and  if  only  words  of  purchase,  then  the  person 
who  takes  under  that  description  would  have  an  estate 
for  life  only,  were  it  not  for  the  words  of  charge  which 
follow ;  which  words,  operating  as  a  charge,  not  upon 
the  estate,  but  on  the  person  of  the  first  taker,  will,  as  it 
appears  to  me,  have  the  effect  of  enlarging  the  indefinite 
devise  to  the  first  male  heir  into  an  estate  in  fee. 

Upon  the  second  question,  I  think  the  expression 
*'  first  male  heir  "  was  used  by  the  testator,  not  in  the 
sense  of  complete  heir,  —  that  is,  to  denote  a  person 
whose  ancestor  must  then  be  dead, — but,  in  a  more 
special  and  limited  sense,  as  an  heir  apparent  of  a  per- 
son then  living.  The  condition  upon  which  the  devise 
is  made  is,  that  such  *^  first  male  heir  of  the  branch  of 
his  uncley  Ric/iardChilcoU^Sy  family,"  should  pay  a  certain 
sum  *^  unto  such  of  the  daughters  of  the  said  Richard 
Chilcott  as  should  be  then  living."  But,  at  the  time  of 
making  the  will,  Richard  Chilcott^  the  uncle,  was  dead, 
leaving  five  daughters  him  surviving;  and  the  heir  male 
of  Richard  Chilcott  must,  of  necessity,  claim  through  one 
of  those  daughters,  though  it  is  uncertain  which  of  them 
it  might  be ;  and  as  the  special  verdict  finds,  that  the  tes- 
tator knew  the  condition  of  his  family,  and  as  the  words 
of  the  charge  are  large  enough  to  show,  as  it  appears  to 

me, 
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me,  that  the  testator  contemplated  the  possibility  of  all 
such  daughters  bein<;  alive  when  the  limitation  to  the  male 
heir  is  to  vest  in  possession,  I  think  he  shows  his  mean- 
ing to  be,  that  by  male  heir  he  intended  an  heir  apparent; 
and  the  circumstance  that  it  appears  upon  the  will  itself 
that  the  testator  contemplated  the  possibility  that  the 
mother  might  be  alive  when  her  son  might  take  as  heir 
of  the  uncle,  brings  the  case  within  the  principle  estab- 
lished by  the  case  of  Darbt son  v.  Beaumont^  and  the  other 
cases  relied  on  by  the  counsel  for  the  plaintiff  in  his 
argument  at  your  Lordships'  bar. 

Upon  the  third  question  proposed,  I  think  the  re- 
mainder vested  in  interest  as  soon  as  there  was  any  per- 
son in  existence  answering  to  the  descriptio  persorue 
contained  in  the  will,  of  first  male  heir  of  the  branch  of 
his   uncle,   Richard   Chilcotfs^   family;    and   therefore 
capable  of  taking  under  that  description.     For  I  take  it 
to  be  a  general  rule,  with  respect  to  the  vesting  of  con- 
tingent remainders,  that  they  must  vest  at  the  earliest 
possible  moment  at  which  they  are  capable  of  vesting. 
And,  in  the  present  case,  as  it  appears,  to  me,  that  if 
Mary^  the  eldest  daughter,  had  had  a  son,  and  had  died, 
leaving  such  son  her  survivor,  such  son  would,  without 
any  doubt  or  uncertainty,  have  answered  the  description 
of  first  male  heir  of  the  branch  of  the  family ;  and  as  in 
contemplation  of  law  such  son  might  be  born  at  any 
time  during  her  life ;  so  this  remainder  could  not  possibly 
vest  in  interest,  under  the  events  which  have  happened 
in  this  case,  earlier  than  the  death  of  Marys  but  that 
upon  the  death  of  Mary^  such  remainder  must  either 
vest  or  be  entirely  defeated,  there  being  then  no  contin- 
gency for  which  it  need  wait.     Whether,  however,  it 
then  vested,  or  was  defeated,  would  depend  upon  this,— - 
whether  there  was  at  that  moment  any  one  answering  the 
description  contained  in  the  will ;  the  discussion  of  which 

point 
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point  belongs,  properly,  to  the  fourth  question  propoiod 
by  your  Lordships. 

Upon  the  fourth  question,  which,  as  it  appears  to  me, 
is  at  once  the  most  important  and  the  most  difficult  to  be 
answered,    I  believe   I   have  the  misfortune  to  have 
arrived  at  a  different  conclusion  from  that  of  any  of  my 
learned  brethren ;  for,  after  giving  every  consideration 
in  my  power  to  the  arguments  which  have  been  urged 
in  support  of  the  several  claims  of  the  respective  claim- 
ants, I  cannot  form  an  opinion  as  to  the  priority  of  die 
claim  of  either  with  that  degree  of  satisfaction  to  my 
own  mind  as  to  justify  me  in  offering  it  to  your  Loid- 
'  ships ;  and  the  consequence,  in  my  humble  judgment,  is, 
that  the  devise  is  void  for  uncertainty,  and  the 
descends  to  the  heir  at  law. 

The  question  is,  whether,  by  first  male  heir,  the 
tator  intended  the  first  male  descendant  of  the  elckift 
daughter ;  that  is,  whether  the  priority  which  he  con- 
templated relates  to  the  eldest  line  of  descent ;  in  which 
case  the  estate  would  fall  to  Matthew  Perratt^  the  grand- 
son of  the  eldest  daughter ;  or  whether,  by  first  mfle 
heir,  he  intended  such  son  of  any  of  the  daughters  who 
should  be  born  first  in  point  of  time :  that  is,  whether 
the  priority  he  contemplated  is  to  be  referred  to  pri- 
ority of  degree  and  time  of  birth  only  ;  in  which  case 
the  estate  would  fall  to  Isaac  Winter^  who  represents  his 
brother,  the  first  born  son  of  any  of  the  daughters : :  or, 
lastly,  whether  by  first  male  heir  he  intended  such  male 
descendant  of  any  of  the  daughters  as,  by  the  death  of 
his  ancestors,  should  first  fill  the  character  of  compkU 
heir;  in  which  case,  the  estate  would  fall  to  Thomas 
Viney^  the  grandson  oi  Betty ^  he  being  the  first,  in  point 
of  time,  who,  by  the  death  of  his  father  in  1819,  became 
complete  heir  to  his  grandmother.     Upon  the  argument 
of  this  case  in  the  Court  of  King's  Bench,  two  of  the 
learned  judges  declared  their  opinion  in  favour  of  Vinejfs 

claim; 
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daim;  the  other  learned  judge  declared  his  opinion  in 
fevour  of  Isaac  Winter.  On  the  present  occasion,  your 
Lordships  have  heard  the  judgments  oF  two  of  my 
learned  brethren,  in  favour  of  the  claim  of  Matihem  Per^ 
rati;  of  one,  in  favour  of  that  of  Isaac  Winters  and  one, 
in  fiivour  of  that  of  Thomas  Viney.  Each  of  these  opi- 
nions is  fortified  with  arguments  so  strong  in  support 
of  each  particular  view  which  has  been  taken  of  this  de- 
vise, that  not  merely  the  plainest  understanding,  but  the 
most  acute  mind,  and  such  as  is  the  least  given  to  doubt, 
may  well  declare  its  own  inability  to  decide  to  which  the 
preference  is  to  be  given. 

I  must  profess  myself  unable  to  satisfy  my  mind  both 
upon  the  reading  of  the  will,  and  the  balancing  of  tbe 
arguments  employed  by  my  learned  brethren,  which  is 
the  more  just  construction  of  the  will ;  that  is,  which  is 
the  devisee  intended  by  the  testator.  It  appears,  there- 
fore, to  me,  that  the  present  case  is  precisely  one  in 
which  the  heir  at  law  has  the  right  to  say,  that  the  de- 
visor has  not  declared  his  intention  with  such  certain^ 
as  to  take  away  his  prior  right  by  descent;  according  to 
the  doctrine  laid  down  by  Hobart  C.  J.,  in  Counden  and 
dark^s  case,  (a) 

As  to  the  fifth  and  last  question,  I  am  of  opinion, 
that  the  remainder,  if  it  once  vested  in  interest,  cannot 
open  or  become  devested  so  as  to  adroit  another  person 
in  preference  to,  or  in  substitution  of,  the  person  in  whom 
it  once  vested.  In  my  humble  judgment,  therefore,  the 
judgment  below  ought  to  have  been  given  for  the  De- 
fendant 

(a)  Hob,  s^. 
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Maj  az.  Kino  and  Another  v.  Shrives. 


Testator  de-  'T^HE  followii^  case  was  sent  by  the  Vice  Chancellor 

"tSsT^ha?-  ^^  *^  opinion  of  this  Court :  —  WiUiam  King  being 

tela,  ettate>  seised  of  a  certain  freehold  farm  and  estate  in  the  coun^ 

and  effects,  of  Bedford^  occupied  by  himself,  by  his  last  will  and 

disposed  of,  to  testament,  bearing  deX<Q  January  1823,  and  signed  and 

trustees,  to  attested  as  by  law  is  required  to  pass  freehold  estates,  gave 

pay  his  debts;  ^^  bequeathed  to  his  brothers,  James  Kim  and  John 

remainder  to 

the  use  of  ^^9  &U  his  goods,  xihattels,  estate,  and  effects,  of  what 

his  family.  nature,  sort,  kind,  quantity,  or  quality  soever  and  where- 

his  own  occu-  ^^^^^  (**^  thereby  otherwise  disposed  of),  upon  trust 

pation  he  de-  to  and  for  the  uses,  intents,  and  purposes  thereinafter 

^^"*^^  ^  ™  mentioned,  viz.,  first,  that  all  his  just  debts,  funeral  ex- 
same  trustees,  1     /.            .              . 
to  allow  his  penses,  &c.  &c.,  should  be  fully  paid  and  discharged,  and 

family  to  oc-  that  whatsoever  remained,  after  such  disdiarge,  of  his  per- 

youneest  son  ^°^  efiects,  should  be  appropriated  to  the  lise,  interest, 

came  of  age,  and  benefit  of  his  family  then  residing  with  him,  that  is 

„     t°,!°  ,  to  say,  his  wife  Helena  and  eight  sons,  conjointly,  in  such 

seU  and  divide  •'•                             l      11    .       u     j-          •          l    1. 

the  produce  "^^7  ^^d  manner  as  should,  m  the  discretion  of  the  ex* 

among  his  ecutors,  appear  most  proper.     Secondly,  he  willed  and 

The  per-  appointed  that  his  family,  then  residing  with  him  as 

sonal  estate  aforesaid,  should  be  placed  in  the  farm,  his  own  estate, 

being  insuffi.  j  ^^^^  occupied  by  him,  to  occupy  and  manaire  it  for 

cientforthe  ,    .                 ,      j                          1    .•                                   . 

discharge  of  their  mutual  advantage,  until  his  youngest  son,  tbea 

the  debts,  about  fifteen  years  old,  should  arrive  at  the  age  of  twenty-^ 

truttees  wtt«  ^°®  years.    Yet,  nevertheless,  under  the  direction  and 

entitled  to  sell  control  of  the  said  executors,  who  should  have   the 

the  lands  for  power  to  interfere  in  case  any  difference  or  misunder- 
tbat  purpose* 

standing  should  arise  between  them,  to  use  their  best 

endeavours  to  reconcile  such  difference^  or  rectify  such 

misunder- 
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misanderstanding,  to  secure  peace  and  harmony  among  ^183S. 
them;  and  if  that  object  could  not  otherwise  be  effected, 
he  willed  and  desired  them  to  exercise  the  discretionary 
power  he  had  therein  given  them,  by  making  such  re- 
gulation, and  even  separations,  among  them,  as  might 
appear  necessary  for  that  important  purpose.  Further- 
more^ thirdly,  at  the  period  above  alluded  to,  viz.  v/h^ 
his  yousgest  son  should  have  attained  the  age  of  twenty- 
one  years,  he  willed  and  appomted  that  his  s^id  estate 
abonld  be  disposed  of  or  sold,  and  that  the  produce 
thereof  should  be  divided  into  three  equal  parts,  and 
that  two  of  those  parts  should  be  divided  equdly  be- 
tween all  his  children,  nine  in  number,  share  and  share 
alike,  and  that  the  one  remaining  third  part  should  be 
placed  at  interest,  on  good  security,  for  the  benefit  of 
his  widow,  during  the  term  of  her  natural  life,  or  so 
kmg  as  she  should  continue  his  widow ;  and  at  her  de- 
mise, or  in  case  of  a  second  marriage,  that  the  said  third 
part  appropriated  to  her  use  during  her  natural  li&^ 
should  likewise  be  called  in,  and  divided  among  his  sur- 
viving children,  in  like  manner  as  the  other  two  third 
parts,  share  and  share  alike.  And  he  thereby  nominated* 
constituted  and  appointed  the  above  named  Jarnes  King 
and  Jokn  King  executors  of  his  will. 

The  testator  died  in  February  1825,  without  revoking 
or  altering  his  said  will ;  and  at  the  time  of  his  decease 
he  was  seised  in  fee  of  the  said  freehold  farm  and  estate 
in  the  county  of  Bedford^  which  was  occupied  by  him- 
ad^  and  of  one  other  freehold  estate:  the  latter  freehold 
estate  was,  at  the  time  of  his  death,  subject  to  a  mortf 
gaged  term  created  by  him,  for  securing  SCO/,  and  in- 
terest, which  principal  sum,  together  with  some  arrear  of 
interest,  remained  still  due  and  owing. 

The  testator  left  his  wife  and  eight  sons  him  surviving, 
and  the  youngest  son  was  then  of  the  age  of  fifteen  years. 

R  2  James 
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James  King  and  John  King  respectively  survived  the 
testator,  and  proved  his  will. 

Besides  the  said  mortgage  debt,  the  testator  at  the 
time  of  his  death  was  indebted  to  various  persons  in 
various  debts  by  simple  contract,  which  he  left  no  per- 
sonal estate  to  satisfy.  James  King  and  John  King  had, 
therefore,  since  the  death  of  the  testator,  entered  into  a 
contract  with  William  Shrives^  to  sell  him  the  said  free- 
hold estate  for  payment  of  the  debts  of  the  testator. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  under  the  will  of  the  testator,  James  King  and 
John  King  are  now  entitled  to  sell  and  convey  the  sakl 
freehold  estate  to  Wm.  Shrives^  for  payment  of  the  tes- 
tator's debts? 


i^iUk  Serjt.,  for  the  Plaintiffs,  The  freeiiold  in  the 
property  in  question  passed  to  the  Plaintiffs  under  the 
devise  of  the  testator's  estate^  and  they  were  empowered 
to  sell  for  the  discharge  of  the  testator's  debts. 

1st.  The  word  estate  is  in  a  will  sufficient  to  pass  to 
freehold  property,  unless  controlled  by  indications  of  a 

contrary  intention,  which  'cannot  here  be  found,  as  the 
testator's  first  wish  was,  that  his  debts  should  be  dis- 
charged. Tirrell  v.  Page  (a),  Tilley  v.  Simpson  (&),  Smith 
v.^Cqffin  (c),  Doey.  Lainchbury  (rf).  Doe  v.  Ijanglands\e\ 
Sharp  V.  Sharp  {g\  Jongsma  v.  Jongsma.  {h) 

2dly.  A  trust  for  payment  of  debts  includes  n  power 
of  sale,  and  a  power  to  give  receipts  for  the  purchase 
money.  Shalkrois  v.  Findon  (/),  Williams  v.  Chitty  {k\ 
Leigh  V.  Lord  Warrington  (/),  Clifford  v.  Lewis  (m\  Kighiley 


(4)  X  Cb.  Cos.  26a. 
(b^  %  T.  R.  659.  n. 
{c)  2  H.  BL  445. 

(d)  xz  Bast,  t^o. 

(e)  JiBajifSjo, 
{^)  6Bingb.^$o. 


(b)  t  Cox  Coj.  Eg.  361. 
(i)  3r«.jun.  738. 

(/)  4  Bro.  P.  C.  Ki- 
(m)  6  Madd.  ^  Geld.  33. 

V.  Kightleyi 
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V.  Kightley  (a),  Keeling  t.  Brcnxm{b)y  Powell  v.  Robins  (c), 
Spong  V.  Spang  {d)^  HenweU  v.  Whittaker.  {e) 

Merewelher  Seijt.  contra.  From  the  terms  with  which 
the  word  eslaie  is  associated  in  this  will,  it  is  clear  the 
testator  meant  only  personal  estate.  Doe  v.  Dring,  (g)  In 
Doe  v«  Hiirrell  (A),  where  a  testator  having  both-  real  and 
personal  estate,  after  giving  several  pecuniary  legacies, 
bequeathed  all  the  rest  and  residue  of  his  estate  and 
effects  whatsoever,  and  wheresoever,  to  trustees,  their 
executors,  administrators,  and  assigns,  upon  trust,,  that 
they  should,  out  of  such  residue  of  the  moniea  and 
effects  that  he  should  die  possessed  of,  carry  on,  manage, 
and  cultivate  the  farm  then  in  his  possession,  for  the  re- 
mainder of  his  term  therein,  for  the  joint  advantage  of 
certain  of  his  sons  and  daughters  therein  named ;  and, 
at  the  expiration  of  the  said  term,  upon  further  trust,  to 
sell  and  dispose  of  such  residue  of  his  estate  and  e£Eects 
or  such  effects  as  should  then  be  upon  his  said  farm, 
and  to  divide  the  money  arising  therefrom  amngp  his 
sons  and  daughters  ;  it  was  held  that  the  testator's  real 
estate  did  not  pass  by  that  will.  Doe  v.  Buckner  (f)* 
Here,  the  testator  devises,  for  payment  of  his  debts,  only 
such  estate  as  is  not  otherwise  disposed  of^  and  his 
freehold  property  is  afterwards  otherwise  disposed  of. 
And  the  plaintiffs  have  no  power  to  sell  for  the  discharge 
of  debts.  In  the  cases  cited  in  support  of  that  position, 
the  power  was  inferred  either  from  an  expressed  inten- 
tion that  the  realty  should  be  charged,  or  from  the  ab- 
sence of  any  intention  that  the  debts  should  be  discharged 
exclusively  out  of  personal  property.    Here,  there  is  the 

(a)  %  Ves.  jun.  318.  (^)  3  RutseU^  34S. 

(b)  s  F2ri.  jun.  359.  {g)  2  M.  Iff  S.  448. 

(c)  7  Fej.  jun.  109.  (b)  5  JB.  Ctf  Jlld.  18. 

(d)  3  Bligb,  New  Series,  84*  (f)  6  T.  R.  610. 

R  3  plainest 
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•ISSd.  plainest  expression  of  an  intention  that  the  debts  shall 
be  discharged  out  of  the  personal  property  exclusively ; 
the  will  directing,  that  whatever  remains  of  the  testator's 
personal  effects,  after  discharge  of  his  debts,  shall  be 
appropriated  to  the  use  of  his  family. 

Wilde.  In  Doe  v.  Dring  the  quesdon  was,  as  to  what 
would  pass  under  the  word  effids ;  and  in  Doe  v.  Buck" 
ner  and  Doe  v.  Hurrell^  the  decision  turned  upon  the 
absence  of  any  words  of  inheritance,  and  the  testator's 
having  bequeathed  only  the  residue  of  his  estate  and 
effects  for  purposes  which  did  not  require  a  fee. 

The  following  certificate  was  afterwards  sent :  — 
We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it,  and  we  are  of  opinion,  that  under  the  will 
of  the  testator  therein  mentioned,  James  King  and  John 
King  are  now  entitled  to  sell  and  convey  the  said  free- 
hold estate  to  the  said  William  Shrives^  for  the  payment 
of  the  said  testator's  debts. 

N.  C.  TiNDAL. 

J.  A.  Park. 
S.  Gaselee. 

J.  B.  BOSANQUET. 


MICHAELMAS  TERM. 

Daring   this    term    the    following   Judges    sat   in 
Banco:  — 

TiNDAL  C.  J.  BOSANQUET  J. 

Gaselee  J.  Alderson  J. 
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188S. 


Easley  v.  Crockford.  ^^'  5* 

TN  the  month  of  September  18S0,  the  Plaintiff  went  to  In  1830,  the 
a  public  raeetinff  in  London,  with  more  than  500/.  in  I?*''*^^  ^*^ 

,.  ,  ^      ^    .   .  ,.  -,       his  pocket 

bis  pocket     Entertaining  some  apprehensions  of  the  picked  of  a 
company  in  which  he  found  himself,  he  kept  his  hand  ^ooh  bank 
on  his  pocket ;  but,  notwithstanding  that  precaution,  py^^  j^cet- 
was  robbed,  and,  among  other  property,  lost  a  Bank  of  ing. 
England  note  for  200/.,  payable  to  bearer.     He  adver-      Th«  "o^e 
Used  his  loss  in  the  newspapers.  the  Defend* 

In  June  ]  832,  this  note  was  traced  to  the  possession  of  ^t,  as  he 
the  Defendant,  who  received  it,  as  he  said,  in  payment  of  y^^  on^e 
a  bet  on  the  Derby^  but  could  not  recollect  from  whom.    Derbjf  in 

The  Plaintiff  having  sued  him  in  trover,  the  Chief  Jus-  *^3*  •  ^""^  ^® 
,  ,  could  not  say 

tice  of  this  Court,  before  whom  the  cause  was  tried,  left  by  whom : 

it  to  the  jury  to  say,  whether  the  Defendant  had  exercised  HeW,  that  the 
due  caution  in  taking  a  note  of  such  amount  without  entitled  to 
making  a  memorandum  of  the  name  of  the  person  from  recover  in 
whom  he  received  it;  and  the  jury  having  found  for  the  ''*^^^''» 
Plaintiff  on  the  ground  that  the  note  had  been  received 
without  due  circumspection, 

Andrews  Serjt.  moved  to  set  aside  tiie  verdict,  on  the 
ground  that  the  identity  of  the  note  had  not  been  suffi- 
ciently established ;  that  the  Plaintiff  had  been  instru- 
mental to  his  own  loss  in  going  to  a  mixed  assembly 
with  a  large  sum  of  money  in  his  pocket ;  and  that  there 
had  been  no  want  of  circumspection  in  the  Defendant, 
it  being  unusual  for  any  but  bankers  to  make  a  memo- 
randum of  the  names  of  partie3  from  whom  they  receive 
bank  notes. 

He  relied  chiefly  on  Snow  v.  Saddler  (a),  where  a 
party  who  had  received  a  SO/,  bank  note  in  payment  of 

(a)  3  Bingb,  610. 

K  4  a  bet 
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ItSBJ       a  bet  at  Dancaster  races,  was  held  entitled  to  retain  ifc 
-  Ij"^        against  the  owner  who  had  been  robbed. 


iw' 


CMO««>ftD.>  TiHDAL  C.  J.  having  takeh  time  to  look  into  bis  notes 
of '^  trial,  now  pronounced  the  opinion  of  the  Court  afr 
follows :  — 

I  have  shewn  my  brothers  my  note  of  what  passed  on 
the  trial  of  this  cause,  and  we  are  all  of  opinion  there  is 
nfo  ground  for  the  present  application*. 

The  application  has  been  made  on  three  points  r  first, 
that  the  identity  of  the  note  was  not  sufficiently  esta^ 
blished ;  but  upon  that  head  we  are  satisfied  with  the 
finding  of  the  jury ;.  and  it  remains  only  to  consider  the 
dther  two. 

The  second  objection  to  the  Plaintiff's  recovery  was, 
that  he  had  been  instrumental  to  his  own  loss,  by.  not 
observing  due  caution  in  the  care  of  his  property. 

Now  as  to  that,  it  is  clear  that  when,  from  want  of 
caution,  a  party  is  instrumental  to  his  own  loss,  as  in 
collision  with  the  carriage  or  vessel  of  another,  his  want 
of  caution  is  an  answer  to  his  action  fi>r  the  loss. 

But  here  the  Plaintiff  was  in  no  way  instrumental  to 
hiid  own  loss.  It  is  imputed  to  him  as  gross  negligence 
that  he  attended  a  mixed  meeting  with  a  large  sum  of 
money  in  his  pocket.  That,  undoubtedly,  was  not  a 
discreet  act.  But  the  question  is,  whether  his  losing  his 
nioney  in  that  manner  could  confer  a  title  on  the  De* 
f^dant,  who  is  alleged  to  have  obtained  the  note  without 
siifficient  care  in  ascertaining  who  the  person  was  from 
whom  he  took  it:  and  it  is  difficult  to  see  how  the  Piain- 
tiff^s  want  of  caution  in  1830  can  affect  the  conduct  of 
the  Defendant  in  taking  the  note  in  1 831^.  And  though, 
perhaps,  the  Defendant,  if  he  took  the  notes  without 
having  seen  the  Plaintiff's  advertisement,  might  be  less 
blameable,  it  would  be  too  much  to  say,  that  the  n^li- 
gence  of  the  Plaintiff  can  be  set  up  as  an  answer  to 
his  claim,  unless  connected  with  the  Defendant's  con- 
duct; 
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duct;  and  that  brings  us  to  the  third  question  in  this  case,       18SS. 

whether  the  Defendant  acted  with  sufficient  caution  in      -T^ 

Easley 

taking  the  note :  and  we  are  of  opinion  he  did  not  «. 

The  note  is  traced  from  the  Defendant  to  the  Plain-  Crockiobd. 
tiff;  it  is  of  such  amount  that  it  ought  not  to  have  been 
taken  rashly ;  and  yet  the  Defendant  says  he  does  not 
know  from  whom  he  took  it  Under  such  circumstances 
he  cannot  be  said  to  have  used  the  ordinary  precautions^ 
which  would  be  proper  on  such  an  occasion*  From 
Gill  y.  Cubitt  (a),  downwards,  the  decisions  have  put  the 
title  of  the  note,  not  on  bona  or  malajidesj  but  on  the 
d^ee  of  caution  with  which  the  note  has  been  received. 
Snam  v.  Peacock  (6),  was  the  case  of  a  bank  note  for  500/., 
received  by  bankers  in  the  course  of  their  business^  and 
yet  it  was. held  that  the  plaintiff  was  entitled  to  recover, 
although  the  defendants  had  received  the  note  honesUy, 
because^  in  receiving  it,  they  had  not  acted  with  due 
caution.  In  the  present  case  the  Defendant's  dealings 
were  not.  of  such  a  nature  as  to  entitle  him  to  greater 
latitude  than  a  banker  at  his  counter.  We  think,  there- 
fore, that  the  principle  of  Gill  v.  Cubiti  and  Snow.Y.  Pea" 
cock  should  apply.  In  Snaao  v.  Saddler,  the  Court  were  of 
opinion  the  defendant  had  made  as  much  enquiry  as  was 
necessary ;  but  the  principal  ground  of  their  decision 
was  that  the  note  was  only  for  the  sum  of  30/.,  and  the 
amount  of  the  note  has  always  influenced  the  decision  of 
the  Court.  This  appears  as  far  back  as  the  case  of 
Miller  v.  Race  (c),  and  it  stands  to  reason  that  a  greater 
degree  of  care  should  be  used  in  dealing  with  a  note  of 
more  than  ordinary  amount 

Whether  the  Defendant  had  used  due  caution  in  the 
present  case,  was  distinctly  left  to  the  jury;  and  we  see 
DO  reason  to  disturb  their  finding. 

Rule  refused,  {d) 

{a)  3  B.  y  C.  466.  Bani  ofEnglandi  gB.t^C.  »o8. 

{h)  3  Bmg.  406.  %  B.  ^  AdoL  385.     Down  v. 

(c)  1  Burr.  45»*  Hailing^  ^B.llfC.  330. 

(d)  Set  De  La  Cbaumette  v. 
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N&9.S'  HoLL  V.  Griffin  and  Another. 

fF.f  possessed  Hf^ROVER^    Wilson  was  the  owner  of  certain  good$  m 

wlL^n^^^'9  the  bands  of  wharfingers  at  Stockton-upon^Tees,  whidi 

receipt  for  Were  sbout  to  be  shipped  for  London.     Wilson^  upon 

goods  abort  im  advance  of  money  by  the  Plaintiff,  handed  over  to 

to  London  ^^™  ^  Stockton  wharfinger's  receipt  for  these  goods, 

assigned  the  together  with  the  invoice ;  and  at  the  same  time  addressed 

Sr'^^ff^o-  ""^  ^^^^  ^  ^^^  Defendants,  wharfingers  at  Realms  Wharfs 

gether  with  ul  LondoHj  to  deliver  the  goods,  upon  their  arrival,  to  the 

order  on  De-     plaintiff. 

London  vfhas'       '^^^  Plaintiff  Called  at  Realms  Wharfs  apprized  the 
finger»to  Defendants  of  his  claim  to  the  goods,  and  left  with 

f^dTto  Kain-  *^"*  ^^^  Stockton  wharfinger's  receipt, 
tiff:  Defend-        The  Defendants'  clerk  said,  that  the  vessel  by  which 
ant,  on  sight     ^^  goods  were  to  be  conveyed  had  not  arrived,  but  thai 
before  the        when  it  arrived  the  goods  should  be  delivered  to  the 

goods  arrived,    Plaintiff. 

Srt"*"^^^  Upon  this  evidence  a  verdict  was  found  for  the  Plain- 

to  Plaintiff  on   tiff,  to  the  amount  of  the  value  of  the  goods. 

their  arrival : 

Plaintiff  mieht       Toddy  Seijt.  obtained  a  rule  nisi  to  set  aside  this 
maintain  verdict, — on  the  ground  that,  under  these  circumstances, 

/rov^r  against  ^^  action   should   have   been   conceived  in  assumpsit 
kim,  on  hts  * 

refusal  to  de-    instead  of  travers^^oT  to  reduce  it,  to  the  amount  of 
liver  after         (he  money  advanced  to  JVilson  by  the  Plaintiff. 

arrival* 

Wilde  Seijt.  was  beginning  to  shew  cause,  when  the 
Court  called  on 

Taddy  to  support  his  rule.  The  Defendants  might 
be  liable  in  assumpsit  on  their  promise  to  the  Plaintiff  to 
deliver  the  goods,  but  the  Plaintiff  was  not  in  a  condi- 
tion to  maintain  trover.     If  the  Defendants  had  given  a 

receipt 
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receipt  for  the  goods,  that  might  have  estopped  them 
firom  contesting  the  Plaintiff's  title  in  an  action  of  iraoer : 
bat  the  receipt  was  given  by  the  Stockton  wharfingers; 
and  thoDgh  it  might  operate  as  an  estoppel  agunst  them^ 
the  delivery  of  it  to  the  Plaintiff  would  not  invest  him 
with  the  property  in  the  goods.  The  delivery  of  a  bill 
of  lading  has  been  held  to  have  that  effect;  bat  no  case 
has  gone  so  far  as  to  decide  that  the  mere  transfer 
of  a  wharfinger's  receipt  will  operate  as  a  transfer  of 
property. 

Had  the  Defendants  been  in  possession  of  the  goods 
when  they  promised  to  deliver  them,  their  promise  might 
have  estopped  them  to  dispute  the  Plaintiff's  title ;  but 
as  they  were  not  in  possession,  the  only  remedy  for 
breach  of  that  promise  b  by  action  of  assumpsit.  In 
Harman  v.  Anderson  (a),  Stonard  v.  Dunkin  {b\  Hawes 
V.  Watson  (c),  and  Gosling  v.  Bimie  {d)f  the  defendants 
were  in  possession  of  the  goods  in  dispute  at  the  time 
of  admitting  the  plaintiff's  title,  and  that  circumstance  di- 
vests those  cases  of  any  applicability  to  the  present. 


TiNDAL  C.  J.  I  am  unable  to  distinguish  this  case^ 
in  any  material  particular,  from  Harman  v.  Anderson 
and  Stonard  v.  Dunkin^ 

After  what  has  passed,  the  Defendant  is  not  in  a  con- 
dition to  set  up  any  objection  to  the  Plaintiff's  title. 
The  Plaintiff  claims  under  Wilson^  the  original  owner 
of  the  property,  who,  in  order  to  obtain  an  advance  of 
money,  delivered  to  the  Plaintiff  the  receipt  of  the 
wharfingers  at  Stockton-upon-Tees.  The  next  piece  of 
evidence  is  an  order  signed  by  Wilson^  addressed  to  the 
Defendants,  wharfingers  at  BeaWs  Wharf  in  London^ 
and  enjoining  them  to  deliver  the  goods,  on  their  arrival, 
to  the  Plaintiff.    In  the  next  place  the  Defendants'  clerk 


(a)  %  Campb.  243. 

(b)  %  Campb*  344. 


(c)  %B.^C.  540. 
(J)  TBingb,zZ9* 


IS 
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IS^i       lA  proved  to  hav<e  ppomified  that  the  goods  shouldi  ion 
]S!^T^     their  arrival^  be  delivered  to  the  Plaintiffi    How  does 
^  t|)i3  differ  from  the  case  of  Harmon  v.  Anderson?  .  It  is 

0»t99m  argued,  that  in  Harman  v.  jbiderson^  the  goods,  at  the 
lUoe  of  the  promise^  were  in  the  hands  of  the  wharfinger; 
whereas,  in  the  present  case,  they  had  not  arrived.  B«t 
the  Defendants  here  held  the  order  for  delivery  at  the 
time  the  goods  arrived;,  they  were  bound  by  their 
promise;  and  in  the  same  position  as  if  they  had  made  it 
upon  the  arrival  of  the  goods.  The  ground  of  decision 
in  Stonard  v.  Dimkin  was,  that  the  defendant  had  attorned. 
Xiet  us  pursue  that  metaphor  farther,  and  see  if  it  does 
not  apply  here.  An  attornment  made  by  a  person  out 
of  possession  has  not  any  immediate  application,'  bi^ 
when  he  is  let  in,  it  applies  as  if  made  at  the  time« 
^P'  here,  when  the  Defendants,,  after  the  arrival  of  tfaie 
goods  at  their  whar^  continue  to  hold  the  order  on  which 
they  had  promised  to  deliver  the  goods,  how  can  we 
say  there  has  been  no  recognition  of  the  Plaintiff's  title^? 
Xf  the  Defendants,  by  promising  to  deliver  the  goods  on 
arrival,  and  retaining  the  order  to  deliver  after  the 
arrival  of  the  goods,  has  reoognised  the  Plaintiff's  title, 
there  is  no  material  difference  between  the  present  case 
and  those  which  have  been  referred  to ;  and  we  should 
throw  an  impediment  in  the  way  of  mercantile  trans- 
actions, if  we  were  to  act  on  so  fine  a  distinction,  more 
particularly  as  it  has  been  the  practice  to  consider  money 
advanced  on  a  wharfinger's  receipt  in  the  same  light  as 
if  advanced  on  an  actual  delivery  of  goods. 

Gaselee  J%  There  can  be  no  doubt  on  which  side 
is  the  justice  of  thb  case;  and  I  feel  no  difficulty  on  the 
law..  As  the  Defendants  never  repudiated  the  order  to 
deliver  the  goods  to  the  Plaintiff,  I  see  no  ground  for 
disturbing  the  verdicts 

BoSANQUET 
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BosANQUET  J.    I  think  the  Plaintiff  in  this  ekat  hi       I'S^Si 
entitled  to  maintain  irover  against  the  Defendants.  i^^^ 

The  original  owner  of  the  goods  was  Wilson.    Thef  yf; 

goods  were  lying  on  a  wharf  at  Stockton-upon-  Tees.   The      ^^^^^*'*' 
wharfinger  there  gave  Wilson  a  receipt  for  them ;  and 
Wilson  having  that  receipt  and  the  invoice,  handed  both 
over  to  the  Plain  tiff,  upon  obtaining  an  advance  of 
money. 

As  between  Wilson  and  the  Plaintiff  this  was  a  sym* 
bolical  transfer  of  the  property  to  the  Flaintifi^  and  may 
be  considered  the  same  as  if  the  goods  had  passed  from 
hand  to  hand.  It  is  objected  that  the  wharfinger's  re- 
ceipt, by  virtue  of  which  the  Plaintiff  claims  a  property 
iki  the  goods,  is  not  the  receipt  of  the  Defendants,  but 
of  the  wharfinger  at  Stockton-upon^Tees.  But  the 
Plaintiff  goes  to  the  wharf  of  the  Defendants  while  the 
goods  are  in  transitu ;  he  hands  over  to  them  the  receipt 
of  the  Stockton  wharfinger,  together  with  an  order  from 
Wilson  for  the  delivery  of  the  goods  to  the  Plaintiff,  and 
the  Defendants  promise  to  deliver  the  goods  to  him  on 
their  arrival.  After  this,  on  whose  account  do  the  De- 
fendants receive  the  goods  if  not  'On  the  Plaintiff's? 

It  is  objected  that  the  receipt  given  by  the  wharfinger 
at  StocJcton-upon-Tees  could  only  entitle  Wilson  to  sue 
the  Defendants  in  trover:  but  the  property  was  changed 
by  the  delivery  to  the  Plaintiff  of  that  receipt  with  the 
invoice ;  and  the  goods  were  never  received  by  the  De- 
fendants in  London  on  account  of  Wilson^  the  origin^ 
proprietor.  The  Defendants  promised  that  when  they 
arrived  they  should  be  delivered  to  the  Plaintiff,  and  it 
therefore  appears,  on  their  own  admission,  that  when 
they  arrived  they  were  received  on  the  Plaintiff's  ac- 
count. 

Alderson  J.     I  am  of  the  same  opinion.    The  De- 
fendants are  not  entitled  to  set  up  any  other  than  the 

Plaintiff 


iso 
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Plaintiff  as  the  proprietor  of  these  goods.  The  case  is 
the  same  as  if  the  Defendants  had  undertaken  to  hold 
for  the  Plaintiff  goods  already  in  their  hands.  There  is 
a  promise  to  deliver  them  on  arrival,  and,  conformably 
with  that  promise,  the  goods,  on  arrrival,  must  be 
deemed  to  have  been  received  on  behalf  of  the  PlaintiC 

Rule  discharged* 


Nov.  6. 


Clegg  v.  Laffeiu 


Libel.     De- 
fendant wrote 
concerning 
Plaintiff, «  He 
it  to  iniated 
with  300^ 
made  in  my 
aenrice,  God 
only  knows 
whether 
honestly  or 
otherwise  — 
that,"  &c. 

Held,  with- 
out  any  pre- 
liminary aver- 
ment, to 
warrant  an 
innuendo  that 
FUintiff  had 
conducted 
himself  in  a 
dishonest 
manner  in  the 
Defendant's 
senrice. 


T  IBEL.  The  Defendant,  in  writing  to  one  of  his 
acquaintances,  said  of  the  Plaintiff,  among  other 
matters,  —  <<  He  is  so  inflated  with  200/.  or  SOOL  which' 
he  has  made  in  my  service  —  God  only  knows  whether 
honestly  or  otherwise —  that,"  &c. 

The  Plaintiff  sued  him  for  the  libel;  and  the  innu-^ 
endo  in  the  declaration  on  the  above  expression  was  as 
follows :  — 

'*  Meaning  to  insinuate,  that  the  Plaintiff  had  con- 
ducted himself  in  a  dishonest  manner  in  the  Defendant's 
service.** 

A  verdict  having  been  found  for  the  Plaintifi^ 

Spankie  Serjt.  moved  in  arrest  of  judgment  that  the 
words,  taken  in  their  ordinary  sense,  and  without  any 
preliminary  averment,  did  not  warrant  the  innuendo  put 
upon  them.  Sex  v.  Home  (a).  Button  v.  Het/ward  (6), 
CrommelTa  case  (c),  Goldstein  v.  Foss.  (d) 

TiNDAL  C.  J.  The  innuendo  does  not  exceed  the 
limits  which,  according  to  the  definitions  in  the  autho- 


(a)  Caw^6'j%. 
{t)  ZMod.%4. 


(c)  4  Rep,  It. 

{d)  6B.^C.  154- 


nties 
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rides  referred  to,  it  b  allowed  to  take.  The  expression 
amounts  in  effect  to  a  question,  and  the  Plaintiff  had  a 
right  to  say,  that  by  such  question  the  Defendant  in-  v. 

tended  to  impute  to  him  dishonest  conduct,  and  if  the  Laffer. 
jury  find  that  such  was  the  intention,  the  correctness  of 
the  innuendo  is  established.  If  the  law  were  otherwise, 
it  would  be  easy  to  write  libels  with  impunity.  In 
Comyn^s  Digest^  Action  upon  the  Ccne  for  Defamatum 
(E)  1.  d.,  it  is  laid  down,  "  If  words  are  slanderous,  it 
is  not  material  though  they  are  spoken  indirectly  and 
obliquely;  as,  *  I  will  make  thee  an  example  for  a  peijured 
knave : ' — *  You  may  well  spend,  &c.  for  you  can  coin,  &c.* 
for  that  imports  that  he  had  coined,  otherwise  he  could 
not  spend,  &c.  —  *  He  hides,  and,  for  aught  I  knotOj  is 
a  bankrupt'  '*  This  bears  closely  on  the  present  case, 
where  200L  being  found  in  the  Plaintiff's  purse,  the 
Defendant  says,  whether  be  came  by  it  honestly  or  dis- 
honestly, God  only  knows.  It  was  not  an  improper 
conclusion  for  the  jury  to  draw,  that  the  Defendant 
meant  to  convey  a  charge  of  dishonesty. 

Gaselee  J.  concurred. 

BosANQUET  J.  The  rule  is  clear,  that  words  must 
be  taken  in  their  ordinary  sense,  and  there  can  be  no 
doubt  upon  the  effect  of  these  words« 

Alderson  J.  concurring,  the  rule  was 

Refused* 
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A.  R.  CoRPE  t;.  W.  Overton. 
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Hddttfaat 
FUmtiff  miglU 
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infiuityhehad 
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Defendant's 
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n  fbrfieitarey  if 
Plaintiff  failed 
to  fulfil  an 
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tvarinto 
partncrthip 
with  the 
Defendant* 


npHE  Plaintiff  while  yet  a  minor,  in  October  1832, 
-^  signed  a  written  agreement  to  enter  into  partnership 
with  the  Defendant,  a  tailor ;  to  pay  him  tOOO/.  for  m 
share  of  the  business;  and  on  the  1st  of  January  18dS 
to  execute  a  partnership  deed  with  the  usual  covenantB; 
^*  and  as  a  deposit  for  die  dne  fulfilment  -of  the  sanif 
on  the  part  of  the  said  A.  iZ.  Corpe^  the  sum  of  100/«,]9 
now  paid  to  the  said  W*  Overton  as  per  receipt,  on  the 
condidon  of  the  same  sum  of  100/.  being  deducted  froqi^ 
the  amount  of  the  said  intended  purchase,  or  otherwj^Q 
in  default  of  the  said  intended  purchase  not  being  duly 
completed  by  the  said  A.  iZ.  Corpe  according  to  ^be 
aforesaid  terms,  the  said  sum  of  1007.  shall  be  forr 
feited  to  the  said  W.  Overton^  and  he,  the  said  W.  Qotr^y 
toHi  shall  be  subject  to  no  claim  or  demand  whatewec 
from  any  person  or  persons  for  the  sum  of  100/.,  oc 
any  other  amount,  unless  any  disagreement  should  arise 
between  the  creditors  of  the  said  W*  Overton  and  him- 
self^  so  as  to  prevent  the  fulfilment  of  the  said  int^ided 
partnership ;  then,  and  in  that  case  only,  the  said  A»  i{« 
Corpe  shall  not  be  actually  held  liable  to  forfeit  the  said, 
sum  of  100/. ;  but  such  point  to  be  decided  by  two  arbi- 
trators, one  chosen  by  each  said  party." 

The  Plaint ifi^,  after  depositing  the  100/.,  as  recited  fa, 
the  above  agreement,  discovered  that  he  had  been  ixjor^. 
posed  upon  by  exaggerated  representations  as  to  %\i^ 
value  of  the  Defendant's  business ;  he  therefore  rescinded^ 
the  contract  as  soon  as  he  came  of  age;  refused  to 
execute  the  partnership  deed  ;  and  brought  jan  action 

against 
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against  the  Defendant  for  100/.  had  and  received  by 
him  to  the  Plaintiff's  use. 

At  the  trial  before  Alder  son  J.  the  jury  found  that  the 
Plaintiff  had  paid  the  deposit  on  a  fraudulent  represent- 
ation in  the  Defendant's  balance  sheet,  and  gave  their 
verdict  for  the  Plaintiff,  damages  100/. 


<■>  "■ '» 


•  i 


.{{  '"''ft  .:.!  •   f. 


Gotdbum  Seijt  obtained  a  rule  nisi  to  set  aside 
diis  verdict,  and  to  enter  a  nonsuit,  or  proceed  to  a  new 
trial,  on  the  ground  that  the  finding  of  fraud  was  con-     :  •*  :  ^t£ 

trary  to  the  evidence ;  and  that  if  the  transaction  were 
ion&  Jtde^  the  Defendant  was  entitled  to  retain  the 
money.  In  Holmes  v.  Bhgg  (a)  it  was  expressly  decided 
tbat  if  an  infant  pay  money  with  his  own  hand,  he 
cannot  get  it  back  again,  although  it  were  paid  without 
a  valuable  consideration. 


'  Coleridge  Seijt  shewed  cause.  Even  if  the  trans- 
acUon  were  bond  Jide^  the  Defendant  has  no  right 
to  retain  the  money.  First,  because  it  was  paid  by  an 
inbnt  in  pursuance  of  an  agreement  to  enter  into  trade ; 
lind  an  infant  not  being  competent  to  incur  the  liabili- 
ties of  trade,  the  Plaintiff  had-  a  right  to  avoid  such  a 
contract:  when  the  contract  was  avoided,  the  money 
Was  held  by  the  Defendant  without  consideration,  and 
might  be  recovered  in  assumpsit  for  money  had  and 
received.  Austen  v.  Geivas  (b) ;  Perk.  s.l2.  Grants;  Zouch 
X.  Parsons  (c);  Vin.  Abr.  Infant  (D). 

Secondly,  because  the  payment  made  by  the  Plain- 
tiff is  in  the  nature  of  a  penalty  for  non-perform- 
ance of  a  contract,  and  an  infant  is  not  liable  to  a 
penal^ :  Fisher  v.  Mowbray,  {d)  In  Holmes  v.  Blogg^ 
Qibbs  C  J.  dropped  certain  general  expressions  which 

[a)  B  Tawti.  $0%.  (e)  $  Burr*  171)4. 

{h)  Hot.  77.  (d)  8  Eajty  330. 

Vol.  X.  S  may 
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the  fmm  of  money  sought  to  be  recovered  back,  as  havifig 
been  paid  without  consideration,  appeared  to  have  beeii 
paid  for  something  available,  that  is,  for  three  months^ 
enjoymoit  of  the  premises  let  to  him  and  his  partner; 
and  the  Plaintiff  could  not  put  the  lessor  again  into  the 
same  situation.  And  though  several  general  expressioiis 
are  dro{q>ed  by  the  Chief  Justice  in  delivering  his  jud^ 
ment,  yet  when  he  comes  to  apply  them  to  the  subject 
before  the  Court,  he  gives  them  a  less  extensive  latitude* 
After  referring  to  the  opinion  of  Lord  Mansfield^  he 
goes  on,  ^^  What  is  the  point  here  ?  That  an  infimt 
having  paid  money  on  a  valuable  consideration,  and 
having  partially  enjoyed  the  consideration,  seeks  to 
receive  it  back." 

The  ground,  therefore,  of  the  judgment  in  Helmet  v. 
BU^g  was,  that  the  infant  had  received  something  of 
value  for  the  money  he  had  paid,  and  that  he  could  nol 
put  the  Defendant  in  the  same  position  as  before.  In 
the  present  case,  the  Plaintiff  has  paid  to  Overton  lOQi.^ 
for  which  he  has  not  received  tlie  slightest  consideratioii* 
The  money  was  paid,  either  with  a  view  to  a  present  or 
a  future  partnership.  I  understand  it  as  having  been 
paid  with  a  view  to  a  future  partnership.  In  order  to 
ensure  performance  of  the  contract,  the  infant  paid  down 
100/.,  which  he  was  to  forfeit  in  case  of  refusal  to  proceed. 
When  he  came  of  age,  he  declared  that  he  had  rescinded 
the  contract;  and  it  seems  to  me  that  he  had  a  right  to 
do  so.  From  Hill  and  WhittingtorCs  case  (a),  to 
WhywaU  v.  Champion  {b\  it  has  been  always  held,  that 
an  infant  cannot  incur  liability  by  carrying  on  trade« 
If  he  cannot  trade,  a  contract  to  enter  into  trade  is  one 
which  he  may  avoid  when  he  comes  of  age.  Now,  when 
he  rescinds  such  a  contract,  he  has  a  right  to  rescind 
the  whole  of  it;  and  one  of  the  terras  of  the  contract  in 


(a)  Dj.  Z04.  note. 


{b)  Str.  loZz. 

question 
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question  being  that  he  should  pay  down  100/.,  if  we  were 
to  determine  that  he  has  a  right  to  rescind  the  contract 
and  yet  not  to  recover  the  money  paid  in  advance,  the 
protection  which  the  law  extends  to  an  infant  might  be 
altogether  eluded  by  allowing  the  other  party  to  retain 
money  so  paid  in  advance.  As  it  is  plain,  therefore, 
that  the  infant  had  a  right  to  rescind  the  contract,  the 
only  point  we  have  to  look  to  with  reference  to  Holmes 
V.  Blogg  is,  whether  he  had  derived  any  intermediate 
advantage  from  it.  Now  the  partnership  was  not  to  be 
entered  into  till  January  1853;  and  in  the  meanwhile 
the  infant  had  derived  no  advantage  whatever  from  the 
contract.  The  case  of  Holmes  v.  Bhgg  fails  on  that 
ground  as  an  authority  in  point. 

But  there  is  another  ground  on  which  the  Plaintiff  is 
entitled  to  recover  in  this  action.  According  to  the  old 
law,  as  laid  down  in  Coke  Littleton^  \*J2.a.y  an  infant  is 
not  bound  by  any  forfeiture  annexed  to  a  contract,  and 
his  obligation  with  a  penalty,  even  for  necessaries,  is 
absolutely  void.  What  is  this  payment,  in  effect,  but  a 
sum  handed  over  by  way  of  a  penalty?  The  principle 
which  exempts  an  infant  from  a  penalty  must  extend 
as  well  to  a  penalty  enforced  by  handing  over  money  ia 
advance,  as  to  penalties  accruing  on  the  breach  of  a 
condition ;  and  the  rule  which  has  been  obtained  in  this 
case  must  therefore  be  discharged. 


Gaselee  J.  I  consider  the  present  case  as  clearly 
distinguishable  from  Holmes  v.  Blogg^  otherwise  I 
should  be  slow  to  decide  that  the  rule  ought  to  be  dis- 
charged. 

BosANQUET  J.  I  am  also  of  opinion  that  this  rule 
ought  to  be  discharged ;  but  we  are  far  from  impeach-* 
ing  the  judgment  of  the  Court  in  Holmes  v.  Blogg^  as 
applicable  to  the  facts  of  that  case.     There,  the  infant 
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had  paid  a  sum  of  money  as  part  of  the  consideratioti 
for  a  lease  of  premises  in  which  he  carried  on  business 
with  a  partner.  The  premises  were,  in  fact,  occupied 
for  twelve  weeks ;  but  if  they  had  been  occupied  for  any 
other  period,  there  would  have  been  no  difierence  in 
principle,  and  the  plaintiff  could  not  recover  back  sums 
from  the  outlay  of  which  he  had  derived  an  advantage- 
There  is  no  reason,  therefore,  for  finding  fault  with  that 
decision.  It  is,  however,  a  general  rule,  that  upon  an 
entire  failure  of  consideration,  a  party  is  entitled  to  re* 
cover  back  money  paid,  and  it  cannot  be  said  that  in  this 
respect  an  infant  is  in  a  worse  situation  than  othersi« 
Here,  the  infant  has  derived  no  benefit  whatever  from 
the  contract,  the  consideration  of  which  has  wholly 
failed.  It  has  been  urged,  indeed,  that  it  failed  by  the 
act  of  the  Plaintiff*  himself;  but  if  the  law  allows  him  Co 
rescind  a  contract  from  which  he  has  derived  no  benefit^ 
he  must  be  allowed  to  rescind  it  to  all  intents  and  pnin 
poses,  and  if  so,  for  the  purpose  of  recovering  money 
paid  without  consideration.  It  is  true  that  there  are 
strong  expressions  in  Holmes  v.  Blogg,  and  if  th^  are 
to  be  taken  ad  literaniy  they  may  seem  to  contravene 
the  opinion  we  are  now  pronouncing.  We  must  look, 
however,  not  to  the  expressions  alone,  but  to  the  facts 
to  which  they  were  applied  :  for  general  expressions 
must  often  be  qualified  by  reference  to  the  circum- 
stances which  have  called  them  forth;  the  benefit  re- 
ceived by  the  infant  for  a  certain  period,  afforded  a 
solid  ground  for  the  decision  of  that  case ;  and  no  such 
ground  exists  in  the  present  instance.  The  100/.  paid 
here  was  in  the  nature  of  a  deposit;  money  paid  on  a 
deposit  may  generally  be  recovered  back  where  the  con- 
tract goes  off;  and  here  the  contract  was  defeated  before 
the  infant  derived  any  benefit  from  it.  If  the  payment 
is  to  be  considered  in  the  light  of  a  forfeiture  or  penalty, 
the  Plaintiff  is  still  more  clearly  entitled  to  recover  it 

under 
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under  the  general  law  which  exempts  him  from  any  such        ^^f^* 
liability* 


Alderson  J,  I  am  of  the  same  opinion.  The  ^T.^'^o 
parties  agree  in  1832  to  enter  into  partnership  in  tl^e 
following  January i  and  100/«  was  to  be  paid  down,  to 
be  forfeited  if  the  Plaintiff  should  decline  to  perform, 
bis  contract.  Before  the  contract  is  performed,  one 
of  the  parties  revokes  it,  and  remits  the  other  to  the 
same  situation  as  if  the  contract  had  never  been  made. 
There  is  no  ground,  therefore,  on  which  he  can  claim 
to  retain  money  for  the  purpose  of  enforcing  the  exe- 
cution of  a  contract  which  the  law  says  an  infant  shall 
not  enter  into.  In  this,  the  case  is  clearly  distinguish- 
able from  Holmes  v.  Blogg.  Here  the  infant  has  had 
no  enjoyment  of  any  advantage  from  the  contract :  in 
Holmes  v.  Blogg  he  had  enjoyment,  for  a  period,  of 
premises  demised  to  him ;  and  so  far  was  in  the  same 
situation  as  if  he  had  paid  for  expensive  clothes  or 
other  articles  not  necessary,  and  after  wearing  them  had 
brought  an  action  for  the  price.  In  such  an  action  he 
could  not  be  allowed  to  recover,  although  the  trades- 
man, if  unpaid,  could  not  have  enforced  payment. 

Rule  discharged. 
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'  wwww^'    Bqbert  Williams,  Chairman  of  the  Society  or 

Partoersbip  called  The  Hope  Assurance  Com- 
pany, V.  John  Thomas  Barber  Beaumont. 

•♦ 

An  act  of  par-  nPHE  declaration  stated  that  John  Thomas  Barber 
reSfnsr'thc^"^  JB^flK»Kwi/  was  attached  to  answer  iZo6^/  WilliamSf 

difficulties  crfaairman  of  the  society  or  partnership  called  the  Hope 
experienced       Assurance  Company,  the  nominal  Plaintiff  in  the  suit,  £br 

by  joint  stock  t      ^      ^r      t>    t  -  ^    rr  a  ^ 

companies,  in  and  on  behalf  or  the  said  Hope  Assurance  Company,  ao- 

suits  for  re-  cording  to  the  form  of  the  statute  in  such  case  made  and 

and^efi^cine  Provided ;  that  a  policy  had  been  effected  with  the  Hope 

obligations,  Life  Assurance  Company,  for  5000/.  on  the  life  of  otie 

and  in  the        j^j^  Slevenson ;  that  Sir  George  DuckeU  had  exhibited 

prosecution  of 

ofienders,         his  bill  in  the  Court  of  Exchequer  of  pleas  against  .|he 

enacted,  that  Plaintiff  Robert  Williams  to  recover  the  said  sum  of 
menold  by  the  -^^^^^^  5  ^hat  the  cause  came  on  to  be  tried  on  the  556th 
Hope  Com-  of  November  1831 ;  that  the  Hope  Assurance  Company, 
pany  for  re-      previously  to  the  action  beinir  commenced,  offered  to 

covering  debts,   *^  "^     ,  ,  .     *^, 

or  enforcing  refer  the  said  claim  to  arbitration ;  that  the  said  daim 

claims  or  yf^  resisted  at  the  trial  on  the  ground  that  Stevenson  was 

due  or  which  ^^^  ^"  good  health  at  the  time  of  effecting  the  said 

thereafter      '  ))olicy  of  assurance ;  that  the  Hope  Assurance  Company 

might  become  gj^^rcised  and  carried  on  the  business  of  efft^ctincr 
due  or  arise  to  i      tx  r      i  - 

the  company,    assurances  on  lives ;  and  that  the  Defendant,  knowing 

might  be  com-  ^^  premises,  wickedly,  maliciously,  and  intending  to  in- 
menced,  and      .  ,  i  •  i       ^  .i_     •         ^    • 

indictments       J"^*^  ^"®  company,  and  in  order  to  cause  the  imputation 

for  oflfences  be  in  the  libel  thereinafter  set  forth,  to  be  believed,  caused 

preferred,  in      ^^  ^  published  in  the  Mornins  Chronicle  the  followiog 

the  name  of  ... 

the  chairman :    f^lse  and  malicious  libel  of  and  concerning  the  said  H(^e 

Held,  that     Assurance  Company;  of  and  concerning  the  same  com- 

the  chairman  ••^/«  'jl*  t*        ■%  •  ■ 

mieht  sue  for    P^^Y  '"  *^  aforesaid  business ;  ot  and  concerning  tlie 

a  libel  on  the 

company,  although  it  was  not  a  corporate  body. 

said 
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said  policy ;  and  of  and  concerning  the  said  cause  so 
tried  as  aforesaid,  and  of  the  conduct  of  the  said  cause 
by  the  Hope  Assurance  Company :  — 

"To  the  Editor  of  the  Morning  Ckromcle.-^  81^9 
The  case  in  the  Court  of  Exchequer,  reported  a  few  days 
since,  in  which  the  Hope  Life  Office  successfully  restated 
a  claim  of  5000/.  on  a  policy  which  they  had  issued,  on 
the  ground  that  the  life  insured  had  not  made  known  A 
temporary  ailment,  which  it  was  alleged  he  had  had  a 
year  before,  is  of  great  importance  to  the  public,  as 
shewing  the  absolute  insecurity  of  such  contracts  in  ttie 
Hope  Life  Office.  Here,  the  life  in  question  was  a 
gentleman  of  most  healthy  appearance,  and  proved  by 
his  Ikmily  and  fi*iends  never  to  have  had  a  day's  serious 
illness  up  to  the  period  of  the  insurance;  he  appeared  sit 
the  office,  and  before  their  own  medical  man,  who,  after 
diie  examination,  reported  that  he  was  a  good  and 
healthy  life.  He  was  immediately  accepted  by  the  di- 
rectors ;  and,  upon  the  faith  of  their  insurance  for  5,000/., 
a  corresponding  sum  was  advanced.  It  was  not  even* 
pretended  that  there  was  any  concealment  or  want  of  cau*- 
tion  and  good  faith  in  the  insured  ;  nor  was  it  averred  that 
the  life  had  given  a  false  answer  to  any  one  question  pat 
to  him  by  the  examiner.  But  upon  the  more  than 
suspicious  and  unsupported  testimony  of  an  obscure 
foreigner,  given  in  a  foreign  country,  that  this  gentleman, 
had  had,  a  year  before,  some  equivocal  signs  of  a  disease, 
which  disease  does  not  affect  the  duration  of  life,  which 
is  cured  with  more  certainty  than  any  other,  and  which 
is  never  a  matter  of  enquiry  with  the  medical  examiners 
of  life  insurance  offices,  the  policy  under  the  cohdl- 
tions  of  the  Hope  office  is  invalidated,  and  payment 
evaded.  By  the  above  decision,  therefore,  it  appears 
that  if  a  witness  be  procured  to  say  that  at  some  former 
period  of  a  gentleman's  life  he  had  had  a  disease  or  in- 
firmity which  he  did  not  mention  at  the  office  when  the 
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BeAUMONT. 


insurance  was  opened,  the  policy  may  be  rendered  vold^ 
and  all  the  money  paid  upon  it  forfeited  to  the  Hcpc 
company.  He  may  have  forgotten  the  by-gone  ailment; 
he  may  have  thought  it  not  worth  mentioning ;  it  might 
not  have  been  proper  to  have  mentioned  it :  no  matter^ 
the  policy  is  void.  But  this  is  not  the  worst :  if  there 
have  been  neither  failure  of  memory  nor  of  communi- 
cativeness ;  nay,  if  there  have  been  no  previous  disease 
or  infirmity  whatever,  a  witness  may  be  forthcoming  to 
supply  all  that  is  wanted ;  the  dead  man  cannot  reply 
to  his  slanderer.  That  service,  to  be  sure,  might  not 
be  unattended  with  some  risk  if  worked  in  England^  but 
under  a  commission  to  be  worked  in  Parts  there  would 
be  none;  as  many  witnesses  to  prove  any  thing  wanted 
might  be  had  there  as  there  were  twenty-franc  pieces  to 
bestow.  And  turning  from  hypotheses  to  facts,  I  unhe* 
sitatingly  affirm,  that  more  glaring,  wilful,  and  corrupt 
perjury  never  polluted  a  court  of  justice  than  was  used 
and  commented  upon  as  good  evidence  during  the  above 
trial.  Now  then,  I  ask,  if  a  claim  on  a  policy  in  the 
Hope  office  may  be  rendered  void  by  means  like  these^ 
what  security  is  there  in  such  a  policy?  Absolutely 
none  whatever.  It  is,  therefore,  no  more  than  an  act  of 
justice  to  the  public,  to  call  their  attention  to  the  pecu- 
liar construction  of  a  Hope  policy.  Generally  speaking, 
a  life  insurance  policy  contains  all  that  is  natural  on  its 
face,  and  this,  on  the  part  of  the  insured,  is  comprised 
in  averments  as  to  the  age  and  good  health  of  the  life 
proposed.  The  same  form  is  adopted  in  a  policy  in  the 
Hope  office.  But,  besides  this,  there  is  a  reference  to 
the  conditions  which  are  printed  on  the  back :  another 
reference  is  to  a  printed  declaration,  which  has  been 
previously  signed.  In  this,  according  to  the  usual  prac- 
tice of  insurance  offices,  the  insured  would  suppose  that 
hb  undertaking  was  comprised;  but  here  ngain  a  few 
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other  words  are  added,  which  refer  to  a  form  which  was 
filled  up  on  first  proposing  the  insurance.  Now,  Strang 
to  say,  this  first  proposal  and  subsequent  declaration  are 
printed  in  the  same  paper  at  right  angles  with  each 
other,  so  that  the  person  who  signs  the  first  proposal 
cannot  see  that  what  he  then  minutes  is  to  become  part 
and  parcel  of  the  subsequent  declaration  and  policy. 
Again,  when  he  afterwards  signs  the  declaration,  the 
first  proposal  is  so  placed  that  he  cannot  read  it,  or 
compare  one  with  the  other;  and,  to  increase  the  diffi- 
culty, (undesignedly,  no  doubt,)  the  whole  is  indistinctly 
printed  in  red  ink,  which  few  eyes  can  read  with  ease. 
Now,  in  their  first  proposal,  among  other  particulars, 
the  proposer  is  required  to  state,  whether  the  life  pro- 
posed has  had  the  measles  or  small-pox,  or  been  vac- 
cinated ;  and  the  query,  which  enumerates  the  principal 
diseases,  and  which  usually  concludes  with  the  expres- 
sion, *  or  any  other  disease  tending  to  shorten  life,' 
terminates  thus,  *  or  any  other  disease  or  infirmity;' 
and  in  the  declaration  it  is  said,  that  if  the  facts  set  forth 
in  this  proposal  be  not  truly  stated,  the  policy  shall  be 
void,  and  that  all  the  money  paid  on  account  of  it  shall 
be  forfeited.  But  where  is  the  man  who  has  never  been 
the  subject  of  any  disease  or  infirmity  ?  There  is  no 
such  man  to  be  found :  a  decayed  tooth,  a  whidow,  a 
pimple,  a  corn,  are  each  a  disease;  and  who  in  pro- 
posing an  insurance  on  the  life  of  another  can  know 
whether  such  other  have  had  a  disease  or  infirmity,  or 
the  measles,  or  the  small-pox,  &c.  except  upon  infofdi- 
ation,  or  belief?  Yet  if  he  have  been  misinformed,  or 
a  witness  be  procured  to  swear  that  he  have,  after  pay- 
ing a  hundred  a  year  upon  his  policy  for  a  series  of 
years,  when  the  claim  arises,  the  payment  may  be  liti-* 
gated  in  the  most  expensive  manner,  and  evaded,  and 
all  the  money  paid  on  the  policy  become  a  forfeiture  to 
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the  managers  of  the  Hope  office.  If  this  be  the  security 
gifen  by  a  Hope  policy,  who  would  not  shrink  frbm  a 
contract  with  such  a  security  ?  It  may  be  said,  if  the 
proposals  for  a  Hope  policy  were  thus  exceptionable^ 
how  came  the  experienced  cl^k  of  the  Providenty  who 
signed  the  papers,  so  to  commit  his  office  ?  The  answer 
is,  that  even  his  practical  eyes  were  baffled  by  upside- 
down  printing  and  red  ink;  and  as  he  had  known 
nothing  but  what  was  straight-forward  in  his  own  office,  he 
did  not  distrust  another.  He  knew  that  sending  a  gen- 
tleman, in  the  prime  of  life  and  health,  who  would  have 
been  gladly  accepted  by  any  life  insurance  office  of  the 
first  class,  and  for  so  large  a  sum  as  5000/.,  to  the  Hope, 
office,  a  great  favour  was  conferred  on  tliat  office;  and  he 
would  not  have  suspected  that  while  the  Provident^  who 
had  advanced  12,000/.  to  the  life  in  question,  conferred 
an  equal  share  of  the  profit  of  the  insurance  with  them* 
selves  on  the  Hope  office,  who  had  advanced  nothing, 
that  that  office,  when  the  claim  arose,  would  take  advao* 
tage  of  any  error,  if  any  were  discoverable,  by  which 
both  offices  were  misled,  and  by  litigation  attempt  to 
throw  the  whole  loss  upon  the  Provident.  More  need 
not  be  here  said,  than  that  the  successful  litigation  of 
the  Hope  office  has  thrown  a  doubt  over  the  security  of 
life  insurance  generally.  The  policies  in  offices  of  long 
established  stability  and  honour  will  alone  be  marketable 
in  future.  Holders  of  life  estates  will  be  unable  to  pro* 
cure  advances  beyond  the  amounts  to  which  such  offices 
will  insure  them ;  and  although  to  the  Hope  office,  who 
have  given  up  one  half  of  their  business,  and  are  probably 
intent  upon  winding  up  the  remainder,  the  loss  of  future 
insurances  may  be  no  object,  to  the  other  minor  life  in* 
surance  offices,  who  desire  to  go  on,  the  suspicion 
thrown  over  their  transactions  is  likely  to  be  fatal.  I 
am,  &c.  A  Member  of  the  Provident  Life  Office." 
To  the  damage  of  the  company  of  ^  O.OOO/. 

No 
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No  special  damage  was  alleged. 
The  Defendant  pleaded  several  pleas,  whichi  upcm 
demurrer,  were  abandoned ;  but  > 

Talfaurd  Serjt.  for  the  Defendant  contended^  that^^ 
under  the  provisions  of  the  53  G.  3.  c.  206.  (a),  the 

Plaintiff 


(a)  Whichy  sifter  reciting  that 
^  difficulties  have  arisen,  and  may 
from  time  to  time  hereafter  arise^ 
as  well  in  bringing  and  maintain- 
ing actions  and  suits  yor  recover^ 
mg  debUf  and  enforcing  obliga" 
tioni  now  due  or  hereafter  to 
become  due  to  the  said  society 
or  partnenhipy  and  in  proseeuu 
ing  persons  who  may  steal  or 
embezzle  any  moneys  goods^  or 
effects  of  or  belonging  to  the 
smd  society  or  partnerahipy  or 
who  may  commit  or  be  guilty 
of  any  felony  or  other  crime  or 
offence  against,  or  with  intent  to 
ii^ure  or  defraud,  the  said  society 
or  partnership,  by  reason  of  its 
being  required  by  law  that  all  the 
several  subscribers  or  proprietors 
to  and  in  such  society  or  part- 
nership should  in  all  or  in  any  of 
the  cases  aforesaid,  sue  and  pro- 
secute by  their  several  and  dis' 
tinct  names  and  descriptions ;  and 
that,  by  an  act  passed  in  the 
seventeenth  year  of  his  present 
Majesty's  reign,  intituled.  An  Act 
for  registering  the  Grants  of  Life 
AnnuitieSf  and  for  the  better 
Protection  of  Infants  against 
such  GrantSf  it  was  and  is  re- 
quired, that  a  memorial  of  every 
lAStrument  granting  any  such  an- 
nuity or  rent-charge  as  is  there- 
in mentioned  should,  within  the 
tikne  therein  prescribed,  be  en- 
rolled in  the  High  Court  of 
Chancery,  and  that  such  me- 
morial should^  among  other  par- 


ticulars, contain  the  names  of  all 
the  parties*  and  for  whom  any  of 
them  are  trustees  ;  and  also  that 
in  every   deed>    instrument,   or 
other  assurance,  whereby  any  an- 
nuity or  rent-charge  should^  fram 
and  after  the  passing  of  the  said 
act,  be  granted,  or  attempted  to 
be  granted,  the  consideration  really 
and  bond  fide  paid,  and  also  the^ 
name  or  names  of  the  person  or, 
persons  by  whom  and  on  whose 
behalf  the  said  consideratipn*  or 
any  part  thereof,  should  be  ad- 
vanced, should  be  fully  and  truly 
set  forth  and  described  in  words' 
at  length;  and  that  the  said  so- 
ciety or  partnership,  by  reason, 
of  the  number  of  persons  who 
are  or  may  be  interested  therem* 
is  unable  to  comply  with  the  re« 
qubitions  of  the  said  act  in  all 
respects:  for  enabling  the  said 
society  or  partnership  the  more' 
easily  to  carry  into  execution  the 
several  objects  and  undertakings 
hereinbefore  mentioned,  and  for 
removing  the   difficulties  afore- 
said,'' enacts,  *•  that  all  actions 
and  suits  commenced  or  instituted, 
or  to  be  commenced  or  instituted  * 
by  or  on  behalf  of  the  said  s(>- 
ciety  or  partnership  called   The 
Hope  Assurance  Company  t  agaitui! 
any  person  or  persons*  body  or 
bodies  politic   or   corporate,   or 
others,  yor  recovering  any  debts ^ 
or    enforcing    any    claims     or 
demands   now    ducf    or    which 
may  hereafter  become    due   or 
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Plaintiff  could  not,  as  chairman  of  the  company,  sue  foi: 
damages  in  respect  of  a  libel  on  the  company.  The  pri^ 
amble  of  the  act  recites  the  difficulties  that  may  arise  la 

maintain** 


aritf  to  the  said  jociety  or  part- 
nerth^py  and  all  proceedings  in 
law  or  eqaity  relating  to  the  same* 
or  other  the  concerns  of  the  said 
society  or  partnership*  shall  or 
lawfully  may»  from  and  after  the 
passing  of  this  act,  be  com- 
menced or  instituted  and  pro- 
secuted in  the  name  of  the  chair- 
man or  secretary  for  the  time 
being  of  the  said  society  or  part- 
nership,  as  the  nominad  plaintiff 
for  and  on  behalf  of  the  said 
society  or  partnership ;  and  that 
all  actions  or  suits  and  proceed- 
ings in  law  or  in  equity*  to  be 
commenced  or  instituted  against 
the  said  society  or  co-partnership* 
shall  or  lawfully  may  be  com- 
menced* instituted*  and  prosecuted 
against  the  chairman  or  secretary 
for  the  time  being  of  the  faid 
society  or  partnership*  as  the  no- 
minal defisndant  for  and  on  the 
behalf  of  the  said  society  or  part- 
nership ;  and  that  all  indictments* 
informations*  and  prosecutions  by 
or  on  behalf  of  the  said  society  or 
partneriihip*  for  any  stealing  or 
embezzlement  of  any  money* 
goodsy  effects*  or  propertyi  of  or 
belonging  to  the  said  society  or 
partnership*  or  for  any  fraud* 
crime*  or  other  offence  committed 
against  or  with  intent  to  injure  or 
defraud  the  said  society  or  part- 
nership* shall  and  lawfully  may  be 
had  or  preferred*  and  carried  on 
in  the  name  of  the  chairman  or 
secretary  for  the  time  being  of 
the  said  society  or  partnership; 
and  that  in  all  indictments  and 
informations  to  be  had  or  pre- 
fierred  by  or  on  the  part  or  behalf 


of  the  said  society  or  partnerships 
it  shall  be  lawful  and  sufficient 
to  state  the  money*  goods*  efibetit 
or  property  of  the  said  society  or 
partnership  to  be  the  moDey* 
goods*  effects*  or  property  of  the 
chairman  or  secretary  for  the  timt 
being  of  the  said  society  or  part- 
nership ;  and  that  any  crime  or 
other  offence  committed  ^aiBit 
or  with  intent  to  injure  or  defraud 
the  said  society  or  partnership* 
shall  and  lawfully  may,  in  todi 
indictment  or  information*  be  laid 
or  stated  to  have  been  covp 
mitted  against  or  with  intent  to 
injure  or  defraud  the  chairman  or 
secretary  for  the  time  beii^  of 
the  said  society  or  partnership; 
and  any  offender  or  offenders  ratf 
thereupon  be  lawfully  conviclitd 
of  any  such  crime  or  offence ;  and 
that  the  death*  resignation*  or  re- 
moval, or  other  act  of  the  chair- 
man or  secretary  for  the  time 
being  of  the  said  society  or  part- 
nership* shall  not  abate  or  pre- 
judice any  such  action*  suit*  in- 
dictment, information*  prosecu- 
tion* or  other  proceedings  then 
depending  by  or  on  behalf  of  the 
said  scciety  or  partnership." 

Under  the  sixth  section  the 
powers  of  the  act  extend  to  the 
case  of  a  fluctiution  in  the  mem- 
bers of  the  society ;  but  by  the 
ninth  it  is  provided,  **that  nothing 
in  this  act  contained  shall  extend* 
or  be  deemed,  construed*  or  taken 
to  extend*  to  incorporate  the  aaid 
society  or  partnership*  or  to  re- 
lieve or  discharge  the  said  society 
or  partnership*  or  any  of  the 
members  thereof  or  tubscribeFS 

thereto* 
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maintaining  actions  and  suits  for  recovering  debts  and 
enforcing  obligations  due  to  the  society,  and  in  pro- 
secuting offences  affecting  the  property  of  the  society,  by 
reason  of  its  being  required  by  law  that  all  the  proprie- 
tors in  such  a  society  should  sue  and  prosecute  in  their 
several  names;  and  though  the  enacting  clause  provides 
that  all  actions  or  suits  commenced  on  behalf  of  the  so- 
ciety for  recovering  any  debt  or  enforcing  any  claims  or 
demands  which  may  become  due  or  arise  to  the  society^ 
may  be  commenced  in  the  name  of  the  chairman  for  the 
time  being,  yet  those  words  must  be  understood  with  re- 
ference to  the  preamble,  for  the  general  intention  of  the 
legislature  must  be  looked  to,  and  the  preamble  is  a 
good  key  to  that  intention.  Per  Tenterden  C.J.  in  HaJton 
V.  Cave,  {a)  Rex  v.  Birmingham  Canal  Company,  {b)  In 
Guthrie  v.  Fiske  (c),  a  private  act  of  parliament,  entitled 
^*  An  Act  to  enable  a  certain  Insurance  Society  to  sue 
and  be  sued  in  the  Name  of  their  Secretary,"  enacted, 
that  they  might  commence  cdl  actions  and  suits  in  his 
name  as  nominal  plaintiff;  but  it  was  held,  that  that  did 
not  enable  the  secretary  to  petition  on  behalf  of  the 
society  for  a  commission  of  bankruptcy  against  their 
debtor. 

The  object  of  the  act  in  the  present  case  was  to 
enable  the  chairman  to  sue  and  prosecute  alone  in  all 
cases  relating  to  the  funds  and  property  of  the  company; 
but  not  for  a  sentimental  injury,  such  as  libel,  affecting 
only  the  feelings  of  individuals,  and  attended  with  no 
special  damage.  The  company  being  a  fluctuating  body, 
unincorporated,  the  individuals  composing  it  at  the  time 
of  judgment  may  be  all  different  from  those  who  com- 


theretoy  from  any  contract,  duty, 
obligation,  or  responsibility  what- 
soever, which  by  law  they  now 
are  or  at  any  time  hereafter  may 
be  subject  or  liable  to,  either  as 
between  such  society  or  partner- 


ship and  others,  or  among  them- 
selves, or  in  any  other  manner 
whatsoever." 

{a)  iB.^  Adol.  558. 

(b)  3B.^  Adoh  341. 

(c)  zB.^C.  178. 
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tSSi.       powed  ft  ftt  the  time  of  the  libel  and  the  commet    "      ' 
"^^'^  '"^     oTthe  Sttit    He  new  members  could  not  be  aflS 

^^  Ae  libd  in  question,  and  the  damages  to  be 

BiuiitnabiiT.    would  accnie  to  parties  who  had  never  been  injii 

Although  the  chairman  may  represent  the  property,  na 
can  scarcely  represent  the  feelings  of  individiials ;  aiiq 
the  parties  are  not  without  remedy,  for  they  may  coiled^ 
tively  proceed  by  criminal  information.  The  churii^an 
can  only  sue  where  he  may  reciprocally  be  sued ;  but  it 
will  scarcely  be  contended  that  if  the  company  bail 
libelled  the  Defendant,  he  might  have  sued  their  chair- 
man for  such  a  libel. 

Wilde  Serjt.  for  the  Plaintiff.  The  claim  arising  tfk 
respect  of  a  libel  is  a  claim  for  which  the  chairman  mi^ 
sue  within  the  language  and  spirit  of  this  act*  A  liM 
on  the  entire  company  cannot  but  affect  its  credit  aiiar 
properly,  especially  a  libel  such  as  the  present,  Tm- 
peaching  the  mode  in  which  its  business  is  conductra. 
In  that  business  and  the  proceeds  of  it  the  company 
have  a  joint  interest :  for  a  libel  affecting  their  joint' m 
terest  they  may  sue  collectively :  Cook  v.  BatcheUor  (a), 
2  Wms.  Saund.  117.:  and  wherever  they  may  sue  col- 
lectively, the  statute  enables  them  to  sue  by  their 
chairman.  A  case  of  this  sort  is  clearly  within  the 
equity  of  the  statute,  for  **  the  judges  expound  a  case 
within  the  mischief  and  cause  of  an  act  to  be  within  the 
statute  by  equity,  though  it  be  not  within  the  words.^' 
Com.  Dig.  Pari  (R)  13.,  Co.  Lit.  24..  b.  And  in  the 
Dean  of  York  v.  Middleburgh  (J),  Alexander  C.  B.  said, 
**  It  is  by  no  means  unusual  in  construing  a  statute,  to 
extend  the  enacting  words  beyond  their  natural  impott 
and  effect,  in  order  to  include  cases  within  the  same  ^ 
mischief,  where  the  statute  is  remedial.     It  is  a  mode^^ 

{a)  3B.  £tfP.i5o.  (b)  %Tottngebt  J.%is*^ 

cte 
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construction  as  iamiliar  to  every  legal  person  as  cxr        IB3f- 
pounding  the  statute  by  equity ;  and  it  would  be  a  vt^     WuS« 
.Inconvenient  principle  of  construction   to   impair  ibe    ' '    '^, 
combined  effect  of  these  united  circumstances  by  .thie    ?^^^*f?W' 
narrow  expressions  of  the  preamble."     Such  is  the  rtr 
sultf  looking  only  to  the  object  and  effect  of  the  stattttei 
but  the  language  of  the  enacting  clause  is  sufficient)jr 
specifici  and  comprehends  **  all  actions  commenced  on 
behalf  of  the  society,  for  enforcing  any  claims  or  de- 
mands which  shall  become  due  or  arise  to  the  society  f" 
and  enacting  clauses  are  not  controlled  by  a  preamble 
unless  inconsistent  with  it;  Doe  v.  Brandling,  (a)     The 
objection,  that  the  damages  to  be  recovered  may  enure 
to  a  body  of  individuals  differing  from  those  in  respect 
of  whom  the  action  was  commenced,  would  apply  to, 
every  action  brought  on  behalf  of  a  joint  stock  com- 
pany, and  is  answered  by  the  provisions  of  the  sixth, 
section  of  the  act     In   Guthrie  v.  Ftske  the  question., 
turned  on  the  construction  to  be  put  upon  the  word  sur,. 
and  the  case  only  decides  that  a  petition  in  bankruptcy 
isnotajtifV. 

Tal/burd  in  reply,  referred  to  Rex  v.  Barham  (6),  where 
Lord  Tenterden  said,  *^  Our  decision  may,  perhaps,  in 
this  particular  case,  operate  to  defeat  the  object  of  the  . 
59  G.  3.;  but  it  is  better  to  abide  by  this  consequence  , 
than  to  put  upon  it  a  construction  not  warranted  by  the,^ 
words  of  the  act,  in  order  to  give  effect  to  what  we  may 
suppose  to  have  been  the  intention  of  the  legislature.". 

TiMDAL  C.  J.  I  think  this  action  is  maintainable  in 
the  name  of  the  chairman  of  the  Hope  Insurance  Com* 
pany.  The  libel  complained  of  is  not  a  libel  on  the 
members  of  the  company  in  their  individual  capacity, 

(a)  7  B.  isf  C  643.  f^)  ^B.iffC  X04. 
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but  a  libel  on  the  partnership  in  the  way  of  its  basiDeaHf 
by  attacking  the  mode  in  which  that  business  is  coih  , 
ducted.  The  declaration  describes  it  as  a  libel  *<  oo  the 
company  in  the  way  of  their  aforesaid  business."  And 
this  sufficiently  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  €f 
its  trade  or  business.  •  > 

Now  it  is  clear,  from  established  cases,  that  for  sudi^ 
a  libel  an  action  lies  on  behalf  of  a  partnership;  alid 
the  only  question  is,  whether  under  the  terms  of  this  aet 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.  The  preamble  of  the  act  is  cer- 
tainly more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensite  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pre* 
amble.  The  rule  is  laid  down  by  Lord  Mansfield  in 
Perkins  v.  SeweU  (a),  <<  It  b  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamblew" 

The  language  of  the  enactment  in  the  present  act^  is» 
^^  all  actions  or  suits  commenced  on  behalf  of  the  society 
for  recovering  any  debt,  or  enforcing  any  claim  or  demand 
which  may  become  due  or  arise  to  the  society^  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being; "  and  the  question  therefore  is,  whether  thb  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  trover  or  any  other  action,  m 
respect  of  the  immediate  property  of  the  company,  could 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argument, 
are,  first,  that  according  to  the  case  of  Guthrie  ▼•  Fidse^ 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  waa'm 
case  where  the  enacting  clause  of  'the  statute  corm» 


(a)  ifF.BL6s9. 
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sponded  with  the  title;  the  single  object^of  the  legisk- 
tare  was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  ot  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
in  bankruptcy ;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  of  the  case  can  that  decision  apply  to  the  ques- 
tion before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
the  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  against  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  could  be  any  reciprocity  in  this  form  of 
action  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossible  to  conceive  that  such  a  case  might  occur ;  as  if 
the  members  of  a  small  partnership  should  concur  in  writ- 
ing, in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  b&* 
cause  the  language  of  this  act  of  parliament  is  of  itself 
sufficient  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 
will  accrue  to  a  body  of  persons  different  from  those  in 
respect  of  whom  the  action  was  commenced.  But  that 
can  make  no  difference  in  the  case  of  the  Defendant; 
.the  act  authorises  such  a  disposition  of  the  proceeds  of 
the  suit ;  and  the  Plaintiff  is  trustee  for  all  the  company 
as  it  exists  at  the  time  of  the  recovery.  The  sixth  sec- 
tion affords  an  answer  to  this  objection,  by  enacting, 
*^  that  this  act,  and  the  powers  and  provisions  herein 
contained,  shall  extend,  and  be  at  all  times  construed  to 
extend,  to  the  said  society  or  partnership  during  the 
continuance  thereof^  whether  the  same  do  or  shall  con* 
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sist  or  be  composed  of  all  or  some  only  of  the  persons 
who  originally  were,  or  at  the  time  of  passing  this  aot 
were,  members,  of  the  said  society  or  co*partnersfatp^  or 
of  all  or  some  only  of  those  persons,  together  with 
some  other  persons,  or  of  persons  all  of  whom  became 
or  shall  become  members  of  the  said  society  or  partner- 
ship since  the  original  institution  thereof,  or  since  the 
passing  of  this  act." 

It  seems  to  us,  therefore,  that  this  action  is  within  the 
intention  and  words  of  the  statute,  and  that  the  objec- 
tions which  have  been  urged  are  untenable. 


Gaselee  J.  I  am  of  the  same  opinion.  The  objec- 
tion that  the  damages  may  accrue  to  persons  who  were 
not  members  of  the  company  at  the  commencement  of 
the  suit,  applies  equally  to  every  kind  of  action  that  can 
be  brought  by  a  joint  stock  company. 


BoSANQUET  J.     I  am  of  the  same  opinion.     The 
question  is,  whether  the  Plaintiff,  as  chairman  of  die 
company,  has  authority,  under  the  act  of  parliament,  to 
sue  on  behalf  of  the  company  in  an  action  for  a  libel. 
In  construing  an  act  of  parliament,  if  the  intention  of  the 
enacting  clause  be  doubtful,  the  language  of  the  preamble 
is  often  material ;  but  it  will  not  controul  the  operation 
of  the  enacting  clause,  when  the  language  of  the  enact- 
ing clause  is  clear.     Here  the  language  of  the  enacting 
clause  goes  beyond  that  of  the  preamble  ;  it  extends  to 
any  claims  or  demands  on  behalf  of  the  company,  and 
contains  no  expression  which  should  lead  us  to  infer  that 
the  preamble  was  intended  to  controul  its  operation.   Is 
this,  then,  a  demand  accruing  to  the  Hope  Insurance 
Company  ?   The  libel  is  clearly  a  libel  on  the  company, 
in  respect  of  the  mode  in  which  its  business  is  carried 
on;  for  any  injury  produced  by  such  a  libel,  the  com- 
pany would  have  a  claim  on  the  offender ;  and  the  in- 
tention 
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tention  of  the  act  was  to  substitute  the  chairman  for  the 
company  in  the  assertion  of  any  claim  on  the  part  of  the 
company.  In  proceedings  of  a  criminal  nature  the  pro- 
perty is  to  be  laid  in  the  chairman,  and  it  would  be 
singular,  when  he  is  invested  with  the  functions  of  a 
prosecutor,  that  he  should  not  also  be  authorized  to  act 
for  the  company  in  the  attainment  of  a  civil  remedy* 

The  sixth  section  affords  an  important  answer  to  the 
objection  taken  from  the  change  of  partners.  The 
damages  are  not  to  be  recovered  for  what  the  learned  Ser- 
jeant has  called  a  sentimental  injury,  but  for  an  injury  to 
the  trade  and  business  of  the  company,  and  the  proceeds 
will  go  to  the  company  as  it  exists  at  the  time  of  the 
recovery. 
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Alderson  J.  The  construction  of  the  act  is,  that 
where  an  action  could  have  been  maintained  by  naming 
all  the  individuals  of  the  company,  it  shall  be  lawful  to 
substitute  for  their  names  the  name  of  the  chairman. 
Whatever  actions  could  have  been  maintained  by  the 
entire  body,  may  be  maintained  by  the  chairman  on 
their  behalf:  and  inasmuch  as  the  entire  body  might  have 
maintained  an  action  for  this  libel,  the  chairman  is 
authorized  to  sue  for  them  in  his  own  name. 

Judgment  for  the  Plaintiff. 
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mages) what» 
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distren  fort 
poor's  rate. 


Newman  v.  Beiinaiid. 

T  N  replevin  on  a  distress  for  a  poor's  rate^  the  Plaintiff 
having  failed  to  proceed  with  his  writ, 

Talfourd  Serjt  obtained  a  rule  calling  on  the  avowants 
to  show  cause  why,  on  payment  of  34/.  19s.  6(Lj  the 
amount  of  the  charge  under  the  warrant  of  distress, 
with  the  costs  of  the  same,  to  be  taxed,  proceedings  on 
the  judgment  of  non  pros  should  not  be  stayed. 

Besides  the  34/.  19s.  6d.  due  in  respect  of  the  rate 
and  warrant,  an  expense  of  2/.  9s.  had  been  incurred  for 
broker's  charges. 

Wilde  Serjt.  showed  cause,  insisting  on  the  Defendant's 
right  to  treble  damages,  when  Talfourd  offered  also  to 
pay  the  treble  damages  given  by  the  act  (43  Eliz.  c.  9. 
&  19.}. 

It  was  then  contended  that  the  treble  damages  would 
be  three  times  the  54/.  195.  6^.  and  three  times  the 
2/.  9s. 


But  the  Court  intimated  that  under  the  statute  the 
broker's  charges  were  the  only  damages  incurred  in  this 
case,  and  made  the  rule  absolute  on  the  Plaintiff's  pay- 
ing the  amount  specified  in  the  rule,  together  with  three 
times  2/.  9s. 
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CoRBiN  V.  Leader.  Nov.  14. 

TTHE  declaration  stated  that  by  an  agreement  under  Defendant, 
seal,  the  Defendant,  master  of  the  ship  Oriental^  did  ghipt  cove- 
grant  and  let  to  the  Plaintiff,  the  whole  of  the  cabins  naoted  to 
and  accommodations  fitted  up  for  the  reception,  con-  comfort  of* 
venience,  and  conveyance  of  passengers  in  and  on  board  passengers 

of  the  ship  or  vessel,  called  the  Oriental  then  about  to  ^^^^S?^  ^7^ 
•1  !•  .  n^  .  t  !•**»«  Plaintiff: 

sail  irom  the  port  of  Calcutta  on  a  voyage  to  the  port  of  Plaintiff  cove- 

London^  by  the  way  of  and  touching  at  St.  Helena^  both  named  not  to 
above  and  below,  together  with  the  whole  of  the  spaces  ^1^^  navigation 
between  decks,  from  the  stem  of  the  ship  or  vessel  to  of  the  ship, 
the  extremity  of  the  sail-room ;  and  that  the  Plaintiff  ""^^^^  ^^^^^^ 
should  have  the  whole  and  exclusive  attendance,  services,  putting  into 
and  attention  of  the  three  servants,  the  cook,  steward,  and  P^^  i^  i^ 
butcher,  then  in  and  on  board  of  ihe  said  ship  in  their  ^^^^^^  ^^^ 
exclusive  station  and  calling ;  but  that  the  said  servants  the  conve- 
sbould  nevertheless  be  held  to  be  under  the  control  and  ""^"^^^  *"^  ** 

the  request 

guidance  of  the  Defendant  whenever  he  might  think  fit  of  Plaintiff: 

to  call  on  them  as  Commander  of  the  said  ship  or  vessel,  ^^^^*  ^^^^ 

and  so  that  it  should  not  unnecessarily  interfere  with  y^^^^^  ^^  p^ 

the  duties  belonging  to  the  cuddy-table  and  die  necessary  into  port  for 
comfort  of  the  passencrers  thereof;  and  that,  subject  as    .   conve- 

•^  °  1-1      nience  and  at 

aforesaid,  they  the  said  servants  should  be  respectively  the  request 

placed  under  the  control  of  the  Plaintiff  and  subject  to  andexpenceof 

his  orders.     And  the  Defendant  did  thereby  further  un^eg/oefend- 

covenant,  promise,  and  agree,  to  and  with  the  Plaintifi^  ant  could  shew 

that  he  would  to  all  reasonable  and  proper  extent  up-  ^^^,P"^^'"^  "* 

hold  and  support  the  authority  of  the  Plaintiff,  in  the  dangerous. 
observance  of  discipline  and  proper  order  and  govern-      Held  aUo, 

ment  of  the  passengers  to  be  retained  by  him,  and  that  alleging  re- 
fusal to  pro- 
mote the  convenience  of  the  passengers,  and  to  put  in  to  port  at  Plaintiff's  request 
and  expence,  was  sufficient  after  verdict. 

T  4  he 
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:  '•■-  •":  or  interrupt  any  of  ilie 
•     —     •   L'.e  PlaintiUj  unless  they  or 
•:  ••:•":   with  the  order  and  goofl 
•-•*.••*  i  contravene  the  orders  of 
*:    r:.:   Aijement  of  the  navi^jation  of 
..  j^:  •: rally,  that  the  Dejhulant  ''j:<nild 
•  "."«'  tai/i  the  comfort  and  rowtvr- 
.  f\  mil  such  persons   as  he  should 
:.::v,  and  xvho  should  be   received 
.    •   .';  I'oard  of  the  said  ship  or  vessel  : 
..      •       .    %*;-tof',  the   Plaintijf  did  fherebij  for 
•v:r.iM\  arid  a^riee,  to  and  with  the 
•  •^-    ':"r.tr  thinij^s   to  pay  the  Defendant 
•    •  '^  .\\i  on ;  and  that  he  ivould  in  every 
.".  -.rpiiolil  the  authority  and  command 
•    '  *:.    ,\vA   i'i    no  najj   inter/ere  xvifh  the 
::  \.::;  v    of'  the   ship^    or    with     the 
.  w'i  •    .:•:.:    :v:-   Plaintiff  did  therch)  further 
-.    •  *.\  .1"/.  ..\,'..\  to  and  'icith  the  Difcndant^ 
".  ^'  <-    •' '  \-  :*\vi7^'('  //  should  be  necessary 
'   ."  .     :•     ...   .'V  tajncst  of  the  Plaintiffs  to 
.  ..  •  .'':fcfr:cdiafe  jtort  or  ]>orfsfor 
,  .», .  .».;:.    .:•:.:  crci':^!  iSt.  lleltiua  aforesaid^ 
'"'  :»\ "..".:'  .'•.•.;•   i:w</  paj/  all  port  and  other 
.  ..<  \*h:ch  niiirht  bo  incurred  thereby  or 

♦*  ..v'»      ,  *.'%:    the    IVfendant    J:d    not   nor   would 

*■•  vv*>.;4x*  pri>nuni\  as  far  as  in  him  lay,  the 

..     i  'v*  *v:\%vtr.onco  o\'  the  Plaintiff  or  the  persons 

.  X .      V  .  •.;'5  ;\\!  aui!  contracted  witli,  and  who  were 

.vv.»v\*  t%  ivh^oi^^ts  in  and  on  b(»ard  of  the  said  ship 

,    x^xxv-      v».'.t  tii.u  the  Defendant  from   time  to  time 

;;  .^:;  /"o  ^o\;»i;c,  to  wit,  on  J  St  of  Januari/  1832,  and 

..^    .  »vv*^  ^-.i^s    .u\d  times  afterwards,  and   before  the 

^•.;»sv*v*i'   of  the   voyage,  neglected    and    refused    so 

V  *A\  *\iJ*.;i*?>  to  hi>  covtnant  in  tiiat  behalf,  to  wit, 

at. 
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at,  &c.  And  the  PlaintiiF  further  said,  that  although  '  1853. 
during  the  voyage,  to  wit,  on  the  1st  of  April  1832, 
and  on  divers  days  and  times  afterwards,  it  was  ne- 
cessary For  the  convenience  of  the  Plaintiff  to  touch 
and  put  into  an  intermediate  port  for  stock  and  other- 
wise besides  &U  Helena^  to  wit,  at  the  port  of  the  Cape 
of  Good  Hopcj  and  the  PlaintiiF  was  then  and  there 
ready  and  willing  to  bear  and  pay  all  port  and  other 
necessary  charges  which  might  be  incurred  thereby  or 
consequent  thereon,  and  requested  the  Defendant  to 
touch  •  and  put  into  such  port  of  the  Cape  of  Good 
Hope  for  the  purposes  aforesaid,  yet  the  Defendant 
then  and  there  wholly  neglected  and  refused  so  to  do^ 
contrary  to  his  said  covenant  in  that  behalf. 

The  Defendant  traversed  the  whole  of  the  breach* 

A  verdict  having  been  obtained  for  the  Plaintiii^ 

Toddy  Serjt  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, on  the  ground  that  the  Plaintiff  was  not  obliged, 
under  the  covenant  set  out  in  the  declaration,  to  put  into 
the  Cape^  and  that  at  all  events  the  breach  was  not  well 
assigned. 

Wilde  Serjt.  -was  about  to  shew  cause,  when  the  Court 
called  on  Taddy  to  support  his  rule. 

He  contended  that  an  obligation  on  the  part  of  the 
Defendant  to  put  into  port  at  the  request  of  the  Plain- 
tiff was  incompatible  with  that  authority  which  was 
esteotiai  to  the  safety  of  the  ship  and  her  crew  ;  and  that 
the  Plaintiff  having  covenanted  not  to  interfere  with  the 
management  of  the  ship,  the  Defendant's  covenant  to 
consult  in  all  things  the  comfort  and  convenience  of  the 
passengers,  must  be  confined  to  their  comfort  and  coi^- 
venience  on  board  the  ship,  and  only  so  far  as  was  not 
incompatible  with  the  necessary  authority  of  the  captain. 

The  breach  should  have  been  confined  to  an  allega- 
tion, 
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tknii  that  the  Defendant  did  not,  according  to  his 
nanti  consult  the  comfort'  and  convenience  of  pdusl 
passengers.  As  there  is  no  covenant  on  his  part  to  pot 
into  the  Cape^  the  allegation  that  he  refused  to  <lo  ao 
is  not  warranted  by  the  covenant  set  out.  The  Court 
will  not  imply  an  engagement  in- the  absence  of  an  express 
covenant.  In  Bhodes  v.  BuUard{a\  where  the  lessor- 
after  a  demise  of  certain  premis^,  with  a  portion  of  an 
adjoining  yard,  covenanted  that  the  lessee  should  have 
*^  the  use  of  the  pump  in  the  yard  jointly  with  himsd^ 
vohUst  the  same  should  remain  there,  paying  half  tb^ 
expences  of  the  repair;"  it  was  held  no  breach  of  this 
covenant  that  he  removed  the  pump  without  reasonable 
cause,  and  in  order  to  injure  the  lessee. 

At  all  events,  the  stipulation  that  the  Defendant 
should  retain  his  controul  over  the  vessel,  left  it  in  his 
power,  if  he  pleased,  to  deprive  the  passengers  of  the 
faculty  of  going  ashore  at  the  Cape. 

Whatever  the  Plaintiff  might  have  intended,  he  has 
not  employed  words  compubory  on  the  Defendant  to  pot 
into  the  Cape,  and  the  Defendant's  engagement  to  con- 
sult the  convenience  of  the  passengers  is  limited  by  the 
Plaintiff's  covenant  not  to  interfere  in  the  management 
of  the  ship. 


Tin  DAL  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  in  this  cause  ought  to  be  for  the  Plainti£ 
Tw6  objections  have  been  raised  on  the  part  of  the  De» 
fendant ;  first,  that  touching  at  the  Cape  of  Good  HapCf 
when  required  to  do  so,  was  not  within  his  covenant  to 
consult  in  all  things  the  comfort  and  convenience  of  the 
passengers ;  secondly,  that  the  breach  assigned  has  no 
application  to  the  covenant  on  which  the  Plaintiff  has 
declared. 

The  covenant  isy  that  the  Defendant  would  promote,  m 

(a)  yBastfti6. 

as 
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as  far  as  in  him  lay,  the  comfort  and  convenience  of  the 
Plaintiff,  and  such  persons  as  he  should  engage  and  con« 
tract  with,  and  who  should  be  received  as  passengers  in 
and  on  board  of  the  said  ship  or  vessel.  And  if  the 
deed  had  stopped  there,  I  should  have  considered  it 
as  contributory  to  the  comfort  and  convenience  of  the 
passengers  to  stop  and  respite  them  in  the  course  of  a 
long  voyage  from  the  East  Indies  to  England :  but  the 
deed  goes  on,  that  if^  in  the  progress  of  the  voyage,  it 
should  be  necessary  for  the  convenience,  and  at  the  re- 
quest of  the  Plaintiff,  to  touch  or  put  into  any  other 
intermediate  port  or  ports  for  stock  or  otherwise,  save 
and '  except  Si*  Helena  aforesaid,  the  Plaintiff  would 
bear  and  pay  all  port  and  other  necessary  charges  which 
might,  be  incurred  thereby  or  consequent  thereon. 

This  is  an  express  stipulation  on  the  part  of  the  Plain* 
Ufff  interwoven  with  the  covenant  of  the  Defendant,  and 
clearly  shows  that  stopping  in  the  course  of  the  voyage^ 
was  a  thing  contemplated  by  the  parties  as  conducive  to 
the  convenience  of  the  passengers. 

It  has  been  urged  that  inasmuch  as  the  Plaintiff  has 
covenanted  not  to  interfere  with  the  management  of  the 
ship,  the  Defendant's  covenant  to  consult  the  comfort 
and  convenience  of  the  passengers  must  be  limited  to 
their  comfort  and  convenience  as  far  as  it  did  not  inter- 
fere with  the  Defendant's  controul  of  the  ship ;  and  that 
to  require  the  captain  to  stop  at  the  will  of  the  passengers 
woald  be  a  violation  of  the  Plaintiff's  covenant,  and  in- 
compatible with  the  safety  of  the  ship  and  crew. 

But  there  are  two  answers  to  this  argument.  First, 
when  the  Plaintiff  covenants  that  he  will  not  interfere 
with  the  management  of  the  ship,  that  applies,  not  to 
touching  at  a  port  when  convenience  may  require  it,  but 
to  the  discipline  and  controul  of  the  crew  in  the  iproceas 
of  navigation.  Secondly,  it  is  a  separate  and  distinct 
covenant,  a  condition  subsequent,  which  ought  to  have 

been 
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been  pleaded,  if  relied  on  as  a  matter  of  defence;  '^tf 
if  the  Defendant  had  pleaded  and  proved  that  stopfF&^ 
at  the  Cape  would  have  interfered  with  the  safety  of  the 
vessel,  it  would  have  been  an  answer  to  the  action.       ' 

If,  then,  stopping  at  the  Cape  be  virtually  a  stiptilk* 
tion  included  in  the  Defendant's  covenant  to  consalt  in 
all  things  the  comfort  and  convenience  of  the  passengers, 
is  the  breach  in  the  declaration  sufficiently  alleged? 
The  breach  is  in  the  terms  of  the  agreement :  —  Thiit 
the  Defendant  did  not,  nor  would,  during  the  voyagt^, 
promote,  as  far  as  in  him  lay,  the  comfort  and  convex 
nience  of  the  Plainti£^  or  the  persons  whom  he  engaged 
and  contracted  with,  and  who  were  received  as  pas- 
sengers in  and  on  board  of  the  said  ship  or  vessel,  bdt 
neglected  and  refused  so  to  do ;  that  it  was  necessiiij^, 
for  the  convenience  of  the  Plain tiiF,  to  touch  and  put  Ifito 
an  intermediate  port  for  stock  and  otherwise,  besitf& 
St.  Helena^  to  wit,  at  the  Cape  of  Good  Hope,  and  tHe 
PlaintiiFwas  then  and  there  ready  and  willing  to  hdir 
and  pay  all  port  and  other  necessary  charges  whiidh 
might  be  incurred  thereby  and  consequent  thereon,  to'd 
requested  the  Defendant  to  touch  and  put  into  such  p6rt 
of  the  Cape  of  Good  Hope^  for  the  purposes  aforesaid; 
yet  the  Defendant  then  and  there  wholly  neglected  and 
refused  so  to  do. 

Although  this  breach  be  not  in  all  respects  artificially 
alleged,  yet  it  shows  in  substance  that  the  covenant  hfts 
not  been  observed,  and  after  verdict  must  be  deemed 
sufficient. 


Gaselee  J.  I  am  of  the  same  opinion.  The  coven)diit 
of  the  Plaintiff  not  to  interfere  with  the  management  of 
the  vessel  is  perfectly  compatible  with  his  requiring  the 
Defendant  to  put  into  the  Cape  for  the  conveniencci  of 
the  passengers,  for  that  might  have  been  done  without 
interfering  with  the  management  of  the  vessel.     If  it 

would 
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would  have  interfered,  the  Defendant  ought  to  have 
plieaded  to  that  effect 

The  breach  is  not  quite  so  artificially  assigned  as  it 
should  have  been,  but  it  is  sufficient  in  substance  after 
verdict 

In  answer  to  that  breach,  the  Defendant  does  not 
plead  that  it  was  not  in  his  power  to  touch  at  the  Cape^ 
but  tenders  other  issues :  that  he  was  not  requested,  and 
that  he  did  not  refuse.  Under  such  circumstances  it  is 
too  late  after  verdict  to  object  that  the  breach  of  cove- 
nant is  not  sufficiently  assigned. 


1833. 

COBBIN 
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BosANQUET  J.  I  am  of  the  same  opinion.  The  de- 
duration  is  founded  on  this  covenant,  that  the  Defendant 
iprould  promote  in  as  far  as  in  him  lay  the  comfort  and 
qovenience  of  the  Plaintiff  and  such  persons  as  he  should 
engage  and  contract  with,  and  who  should  be  received 
as  passengers  in  and  on  board  of  the  said  ship  or  ves- 
sel ;  and  if  on  the  progress  of  the  voyage  it  should  be 
necessary  for  the  convenience  and  at  the  request  of  the 
Plaintiff,  to  touch  or  put  into  any  other  intermediate 
port  or  ports  for  stock  or  otherwise,  save  and  except 
St.  Helena^  that  the  Plaintiff  would  bear  and  pay  all 
port  and  other  necessary  charges,  which  might  be  in- 
curred thereby,  or  consequent  thereon. 

The  covenant  is  expressed  in  general  terms,  and  may 

embrace  many  particulars,  and  the  question  is,  whether 

the  subject  of  this  breach  is  one  of  them.     Now  when 

we  see  that  in  case  of  the  ship's  going  into  port  for  the 

convenience  of  the  passengers,  the  Plaintiff  was  to  defray 

the  expenses,  it  is  plain  that  her  so  going  into  port  was 

.  a  matter  in  contemplation  between  the  parties.     It  is 

^admitted  by  the  course  of  the  pleadings  that  touching  at 

the  Cape  was  convenient  and  necessary  for  the  passen- 

.,g^rs.     The  refusal  to  touch,  therefore,  was  a  sufficient 

breach 
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been  pleaded,  if  relied  on  as  a  matter  of  defence ;  'tctiti 
if  the  Defendant  had  pleaded  and  proved  that  stopj^lf 
at  the  Cape  would  have  interfered  with  the  safety  of 'the 
vessel,  it  would  have  been  an  answer  to  the  action.     '  ^ 

If,  then,  stopping  at  the  Cape  be  virtually  a  stiptihf* 
tion  included  in  the  Defendant's  covenant  to  consult  in 
all  things  the  comfort  and  convenience  of  the  passengieit;, 
is  the  breach  in  the  declaration  sufficiently  alleged? 
The  breach  is  in  the  terms  of  the  agreement: — Thin 
the  Defendant  did  not,  nor  would,  during  the  voyagt^ 
promote,  as  far  as  in  him  lay,  the  comfort  and  conr^ 
nience  of  the  Plaintifi^  or  the  persons  whom  he  engaged 
and  contracted  with,  and  who  were  received  as  pas- 
sengers in  and  on  board  of  the  said  ship  or  vessel,  bdt 
neglected  and  refused  so  to  do ;  that  it  was  necesiatjf, 
for  the  convenience  of  the  PlaintiiF,  to  touch  and  put  Itfto 
an  intermediate  port  for  stock  and  otherwise,  be^cSs 
St.  Helena^  to  wit,  at  the  Cape  of  Good  Hope,  and  itffc 
PlaintiiF  was  then  and  there  ready  and  willing  to  bei^ 
and  pay  all  port  and  other  necessary  charges  whr<6h 
might  be  incurred  thereby  and  consequent  therieon,  lind 
requested  the  Defendant  to  touch  and  put  into  such  p6rt 
of  the  Cape  of  Good  Hope^  for  the  purposes  aforesaid; 
yet  the  Defendant  then  and  there  wholly  neglected  and 
refused  so  to  do. 

Although  this  breach  be  not  in  all  respects  artificially 
alleged,  yet  it  shows  in  substance  that  the  covenant  has 
not  been  observed,  and  after  verdict  must  be  deeitted 
sufficient. 


Gaselee  J.  I  am  of  the  same  opinion.  The  coveniliit 
of  the  Plaintiff  not  to  interfere  with  the  management  'of 
the  vessel  is  perfectly  compatible  with  his  requiring  the 
Defendant  to  put  into  the  Cape  for  the  convenience  of 
the  passengers,  for  that  might  have  been  done  without 
interfering  with  the  management  of  the  vessel.     If  it 

would 
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would  have  interfered,  the  Defendant  ought  to  have 
pleaded  to  that  effect 

The  breach  is  not  quite  so  artificially  assigned  as  it 
should  have  been,  but  it  is  sufficient  in  substance  after 
verdict 

In  answer  to  that  breach,  the  Defendant  does  not 
plead  that  it  was  not  in  his  power  to  touch  at  the  Cape^ 
but  tenders  other  issues :  that  he  was  not  requested,  and 
that  he  did  not  refuse.  Under  such  circumstances  it  is 
too  late  after  verdict  to  object  that  the  breach  of  cove- 
nant is  not  sufficiently  assigned. 
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BosANQUET  J.  I  am  of  the  same  opinion.  The  de- 
duration  is  founded  on  this  covenant,  that  the  Defendant 
would  promote  in  as  far  as  in  him  lay  the  comfort  and 
Govenience  of  the  Plaintiff  and  such  persons  as  he  should 
engage  and  contract  with,  and  who  should  be  received 
as  passengers  in  and  on  board  of  the  said  ship  or  ves- 
sel ;  and  if  on  the  progress  of  the  voyage  it  should  be 
necessary  for  the  convenience  and  at  the  request  of  the 
Plaintiff,  to  touch  or  put  into  any  other  intermediate 
port  or  ports  for  stock  or  otherwise,  save  and  except 
St,  Helttia^  that  the  Plaintiff  would  bear  and  pay  all 
port  and  other  necessary  charges,  which  might  be  in- 
curred thereby,  or  consequent  thereon. 

The  covenant  is  expressed  in  general  terms,  and  may 
embrace  many  particulars,  and  the  question  is,  whether 
the  subject  of  this  breach  is  one  of  them.  Now  when 
we  see  that  in  case  of  the  ship's  going  into  port  for  the 
convenience  of  the  passengers,  the  Plaintiff  was  to  defray 
the  expenses,  it  is  plain  that  her  so  going  into  port  was 
a  matter  in  contemplation  between  the  parties.  It  is 
admitted  by  the  course  of  the  pleadings  that  touching  at 
the  Cape  was  convenient  and  necessary  for  the  passen- 
.,g^s.     The  refusal  to  touch,  therefore,  was  a  sufficient 

breach 
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been  pleaded,  if  relied  on  as  a  matter  of  defence;  tttH 
if  the  Defendant  had  pleaded  and  proved  that  stO]f)'|iAig' 
at  the  Cape  would  have  interfered  with  the  safety  of 'the 
vessel,  it  would  have  been  an  answer  to  the  action.     '  ' 

If,  then,  stopping  at  the  Cape  be  virtually  a  stipiiUf- 
tion  included  in  the  Defendant's  covenant  to  consult  in 
all  things  the  comfort  and  convenience  of  the  passengen^ 
is  the  breach  in  the  declaration  sufficiently  alleged? 
The  breach  is  in  the  terms  of  the  agreement :  —  Tbte 
the  Defendant  did  not,  nor  would,  during  the  voyages, 
promote,  as  far  as  in  him  lay,  the  comfort  and  coov^ 
nience  of  the  Plainti£^  or  the  persons  whom  he  engaged 
and  contracted  with,  and  who  were  received  as  pas- 
sengers in  and  on  board  of  the  said  ship  or  vessel,  biit 
neglected  and  refused  so  to  do ;  that  it  was  neces^iii^, 
for  the  convenience  of  the  Plaintiff,  to  touch  and  put  Ifitb 
an  intermediate  port  for  stock  and  otherwise,  be«itf& 
St.  Helena^  to  wit,  at  the  Cape  of  Good  Hope^  and  dfe 
PlaintiiF  was  then  and  there  ready  and  willing  to  bdir 
and  pay  all  port  and  other  necessary  charges  wh7<9i 
might  be  incurred  thereby  and  consequent  thereon,  lidd 
requested  the  Defendant  to  touch  and  put  into  such  pdrt 
of  the  Cape  of  Good  Hope^  for  the  purposes  aforesaid; 
yet  the  Defendant  then  and  there  wholly  neglected  and 
refused  so  to  do. 

Although  this  breach  be  not  in  all  respects  artificially 
alleged,  yet  it  shows  in  substance  that  the  covenant  hfts 
not  been  observed,  and  after  verdict  must  be  deemed 
sufficient. 


Gaselee  J.  I  am  of  the  same  opinion.  The  coven)tot 
of  the  Plaintiff  not  to  interfere  with  the  management  'of 
the  vessel  is  perfectly  compatible  with  his  requiring  tbe 
Defendant  to  put  into  the  Cape  for  the  convenience!  of 
the  passengers,  for  that  might  have  been  done  wtthbiit 
interfering  with  the  management  of  the  vessel.     If  it 

would 
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would  have  interfered,  the  Defendant  ought  to  have 
pleaded  to  that  effect 

The  breach  is  not  quite  so  artificially  assigned  as  it 
should  have  been,  but  it  is  sufficient  in  substance  after 
verdict 

In  answer  to  that  breach,  the  Defendant  does  not 
plead  that  it  was  not  in  his  power  to  touch  at  the  Cape, 
but  tenders  other  issues :  that  he  was  not  requested,  and 
that  he  did  not  refuse.  Under  such  circumstances  it  is 
too  late  after  verdict  to  object  that  the  breach  of  cove- 
nant is  not  sufficiently  assigned. 


183S. 


CORBIN 

V. 
LeAD£B. 


BosANQUET  J.  I  am  of  the  same  opinion.  The  de- 
daraiion  is  founded  on  this  covenant,  that  the  Defendant 
would  promote  in  as  far  as  in  him  lay  the  comfort  and 
covenience  of  the  Plaintiff  and  such  persons  as  he  should 
engage  and  contract  with,  and  who  should  be  received 
as  passengers  in  and  on  board  of  the  said  ship  or  ves- 
sel ;  and  if  on  the  progress  of  the  voyage  it  should  be 
necessary  for  the  convenience  and  at  the  request  of  the 
Plaintiff,  to  touch  or  put  into  any  other  intermediate 
port  or  ports  for  stock  or  otherwise,  save  and  except 
Si.  Helena^  that  the  Plaintiff  would  bear  and  pay  all 
port  and  other  necessary  charges,  which  might  be  in- 
curred thereby,  or  consequent  thereon. 

The  covenant  is  expressed  in  general  terms,  and  may 
embrace  many  particulars,  and  the  question  is,  whether 
the  subject  of  this  breach  is  one  of  them.  Now  when 
we  see  that  in  case  of  the  ship's  going  into  port  for  the 
convenience  of  the  passengers,  the  Plaintiff  was  to  defray 
the  expenses,  it  is  plain  that  her  so  going  into  port  was 
a  matter  in  contemplation  between  the  parties.  It  is 
admitted  by  the  course  of  the  pleadings  that  touching  at 
the  Cape  was  convenient  and  necessary  for  the  passen- 
gers.    The  refusal  to  touch,  therefore,  was  a  sufficient 

breach 
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been  pleaded,  if  relied  on  as  a  matter  of  defence;  and 
if  the  Defendant  bad  pleaded  and  jiroved  that  stopping 
at  the  Cape  would  have  interfered  with  tiie  safely  of  the 
vessel,  it  would  have  been  an  answer  to  the  action. 

If,  then,  stopping  at  the  Cape  be  virtually  a  stipula- 
tion included  in  ihn  Defendant's  covenant  to  consult  in 
all  things  the  comfort  and  convenience  of  the  passengers, 
is  the  breach  in  the  declaration  sufficiently  alleged? 
The  breach  is  in  the  terms  of  the  agreement: —  TTiat 
the  Defendant  did  not,  nor  would,  during  the  Toyage, 
promote,  as  far  as  in  him  lay,  the  comfort  and  conve- 
nience of  the  Plaintiff,  or  the  persons  whom  he  engaged 
and  contracted  with,  and  who  were  received  as  pas- 
sengers in  and  on  board  of  the  said  ship  or  vessel,  bat 
neglected  and  refused  so  to  do;  that  it  was  necessary, 
fur  the  convenience  of  the  Plaintiff,  to  touch  and  put  into 
an  intermediate  port  for  stock  and  otherwise,  besides 
Si.  Helena,  to  wit,  at  the  Cape  tf  Good  Hope,  and  die 
Plaintiff  vras  then  and  there  ready  and  willing  to  bdiT 
and  pay  all  port  and  other  oiecesiary  cbarges  wTiiA 
might  be  incurred  thereby  and  consequent  thereoo,  and 


requested  the  Defendant  to  tou^u 

ul  pot  into 

1  such  port. 

of  the  Cape  of  Good  Hope,  fb|^^| 
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oforesaid  j 

yet  the  Defendant  then  and  ^Fl 

Hlly  ncfilectt'ii  sac] 

refusiid  so  to  do.                      W 

Although  this  breackjMDtl 
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not  been  observed,  ^^^^^KT 
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sufficient.                     ^^^^H  V 

I.     ' 
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would  have  interfered,  the  Defendant  ought  to  have 
pleaded  to  that  effect 

The  breach  is  not  quite  so  arttficiall)'  assigned  as  it 
should  have  been,  but  it  is  sufficient  in  substance  after 
verdict. 

In  answer  to  that  breach,  the  Defendant  does  not 
plead  that  it  was  not  in  his  power  to  touch  at  the  Cape, 
but  tenders  other  issues :  that  be  was  not  requested,  and 
that  he  did  not  refuse.  Under  such  circumstances  it  is 
too  late  afler  verdict  to  object  that  the  breach  of  cove- 
nant is  not  sufficimtly  assigned. 

.    Bo&ANQUET  J.     I  am  of  the  same  opinion.     The  de- 

jdsradon  is  founded  on  tliis  covenant,  that  the  Defendant 

^^iild  promote  in  as  br  as  in  him  lay  the  comfort  and 

jjjonraiiience  of  the  Plaintiff  and  such  persons  as  he  should 

^fgpg^  and  contract  with,  and  who  should  be  received 

jff^ffffseagers  in  and  on  board  of  the  said  ship  or  ves- 

^1 J  and  if  on  the  progress  of  the  voyage  it  should  he 

k  ^ecessary  for  the  convenience  and  at  the  request  of  the 

\«|7laint!fr,  to  touch  or   put  into  any  other  intermediate 

t  or  ports  for  stock  or  otherwise)  save  anil  except 

^,  Helena,  that  the  Pliiintiff  would  bear  and  pay  all 

iprt  ^nd  other  iiecessaiy  charges,  which  might  be  in- 

i  thereby,  or  consequent  thereon. 

lecovennnt  is  expressed  in  general  terms,  and  may 

Ipbcace  many  particubrs  and  the  question  is,  whether 

ect  of  this  breach  is  one  of  them.     Now  when 

e  that  in  case  of  the  ship's  going  into  port  for  the 

e  of  the  passengers,  the  Plaintiff  was  to  defray 

I,  it  is  plain  that  her  so  going  into  port  was 

)  con  tern  pi  fit  ion  between  the  parties.     It  is 

f  the  course  of  the  pleadings  that  touching  at 

s  convenient  and  necessary  for  the  passen- 

Irefusal  to  touch,  therefore,  was  a  sufficient 
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been  pleaded,  if  relied  on  as  a  matter  of  defence;  Mtf 
if  the  Defendant  had  pleaded  and  proved  that  sWppUlj^ 
at  the  Cape  would  have  interferckl  with  the  safety  of 'the 
vessel,  it  would  have  been  an  answer  to  the  action.      '^ 

If,  then,  stopping  at  the  Cape  be  virtually  a  stiptik^ 
tion  included  in  the  Defendant's  covenant  to  consult  in 
all  things  the  comfort  and  convenience  of  the  passengers^ 
is  the  breach  in  the  declaration  sufficiently  alleged? 
The  breach  is  in  the  terms  of  the  agreement :  —  Tb^ 
the  Defendant  did  not,  nor  would,  during  the  voyage, 
promote,  as  far  as  in  him  lay,  the  comfort  and  cooves 
nience  of  the  Plaintifi^  or  the  persons  whom  he  engaged 
and  contracted  with,  and  who  were  received  as  pas- 
sengers in  and  on  board  of  the  said  ship  or  vessel,  bdt 
neglected  and  refused  so  to  do ;  that  it  was  neces^ai^, 
for  the  convenience  of  the  Plaintiff,  to  touch  and  put  Ifito 
an  intermediate  port  for  stock  and  otherwise,  be^& 
St.  Helena^  to  wit,  at  the  Cape  of  Good  Hope^  and  tffc 
PlaintiiF  was  then  and  there  ready  and  willing  to  hdHt 
and  pay  all  port  and  other  necessary  charges  vi\S&k 
might  be  incurred  thereby  and  consequent  thereon,  dnd 
requested  the  Defendant  to  touch  and  put  into  such  p6rt 
of  the  Cape  of  Good  Hope^  for  the  purposes  aforesaid; 
yet  the  Defendant  then  and  there  wholly  neglected  and 
refused  so  to  do. 

Although  this  breach  be  not  in  all  respects  artificially 
alleged,  yet  it  shows  in  substance  that  the  covenant  hfts 
not  been  observed,  and  after  verdict  must  be  deeitted 
sufficient. 


Gaselee  J.  I  am  of  the  same  opinion.  The  coven^t:^ 
of  the  Plaintiff  not  to  interfere  with  the  management  'of'^ 
the  vessel  is  perfectly  compatible  with  his  requiring  HhmM 
Defendant  to  put  into  the  Cape  for  the  convenience  t^ 
the  passengers,  for  that  might  have  been  done  wtthdMc 
interfering  with  the  management  of  the  vessel.     If 
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would  have  interfered,  the  Defendant  ought  to  have 
pleaded  to  that  effect. 

The  breach  is  not  quite  so  artificially  assigned  as  it 
should  have  been,  but  it  is  sufficient  in  substance  after 
verdict 

In  answer  to  that  breach,  the  Defendant  does  not 
plead  that  it  was  not  in  his  power  to  touch  at  the  Cape^ 
but  tenders  other  issues :  that  he  was  not  requested,  and 
that  he  did  not  refuse.  Under  such  circumstances  it  is 
too  late  after  verdict  to  object  that  the  breach  of  cove- 
nant is  not  sufficiently  assigned. 


183S. 


CORBIN 
V. 

Leadeb. 


BosANQUET  J.  I  am  of  the  same  opinion.  The  de- 
claration is  founded  on  this  covenant,  that  the  Defendant 
would  promote  in  as  far  as  in  him  lay  the  comfort  and 
povenience  of  the  Plaintiff  and  such  persons  as  he  should 
engage  and  contract  with,  and  who  should  be  received 
as  passengers  in  and  on  board  of  the  said  ship  or  ves- 
sel ;  and  if  on  the  progress  of  the  voyage  it  should  be 
necessary  for  the  convenience  and  at  the  request  of  the 
Plaintiff,  to  touch  or  put  into  any  other  intermediate 
port  or  ports  for  stock  or  otherwise,  save  and  except 
St.  HeUriaf  that  the  Plaintiff  would  bear  and  pay  all 
port  and  other  necessary  charges,  which  might  be  in- 
curred thereby,  or  consequent  thereon. 

The  covenant  is  expressed  in  general  terms,  and  may 
embrace  many  particulars,  and  the  question  is,  whether 
the  subject  of  this  breach  is  one  of  them.  Now  when 
we  see  that  in  case  of  the  ship's  going  into  port  for  the 
convenience  of  the  passengers,  the  Plaintiff  was  to  defray 
the  expenses,  it  is  plain  that  her  so  going  into  port  was 
a  matter  in  contemplation  between  the  parties.  It  is 
admitted  by  the  course  of  the  pleadings  that  touching  at 
the  Cape  was  convenient  and  necessary  for  the  passen- 
;,g^rs.     The  refusal  to  touch,  therefore,  was  a  sufficient 

breach 


2ffO 


CASES  IN  MICHAELMAS  TERM 


18SS* 


WOLTAMS 

V, 
BEUkUMOMT, 


but  a  libd  on  the  partnership  in  the  way  of  its  bosiDea^ 
by  attacking  the  mode  in  which  that  business  is  coor . 
ducted.  The  declaration  describes  it  as  a  libel  *^  on  tb^ 
company  in  the  way  of  their  aforesaid  business."  And 
this  sufficiently  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  pf 
its  trade  or  business.  '  .   i 

Now  it  is  clear,  from  established  cases,  that  for  sucftL^ 
a  libel  an  action  lies  on  behalf  of  a  partnership ;  afid 
the  only  question  is,  whether  under  the  terms  of  this  aefe  • 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.     The  preamble  of  the  act  is  cer<- ' 
tainly  more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensite  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pre<*> 
amble.     The  rule  is  laid  down  by  Lord  Mansfield  in 
Perkins  v.  Sexoell  (a),  <<  It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamble." 

The  language  of  the  enactment  in  the  present  act^  W^ 
<*  all  actions  or  suits  commenced  on  behalf  of  the  society . 
for  recovering  any  debt,  or  enforcing  any  claim  or  demand 
which  may  become  due  or  arise  to  the  society,  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being ; "  and  the  question  therefore  is,  whether  this  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  trover  or  any  other  action^  in 
respect  of  the  immediate  property  of  the  company,  oould 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argumoity; 
are,  first,  that  according  to  the  case  of  Guthrie  v.  Fisief 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  was 'a 
case  where  the  enacting  clause  of  'the  statute  carte* 


(a)  ifF.Bi.6s9. 
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sponded  with  the  title ;  the  single  object^of  the  legisla- 
tare  was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
in  bankruptcy;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  of  the  case  can  that  decision  apply  to  the  ques- 
tion before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
die  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  i^inst  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  could  be  any  reciprocity  in  this  form  of 
action  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossible  to  conceive  that  such  a  case  might  occur ;  as  if 
the  members  of  a  small  partnership  should  concur  in  writ- 
ii^,  in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  be- 
caose  the  language  of  this  act  of  parliament  is  of  itself 
sufficient  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 

will  accrue  to  a  body  of  persons  different  from  those  in 

respect  of  whom  the  action  was  commenced.     But  that 

can  make  no  difference  in  the  case  of  the  Defendant; 

•the  act  authorises  such  a  disposition  of  the  proceeds  of 

the  suit ;  and  the  Plaintiff  is  trustee  for  all  the  company 

as  it  exists  at  the  time  of  the  recovery.     The  sixth  seo- 

tion  affords  an  answer  to  this  objection,  by  enacting, 

^*  that  this  act,  and  the  powers  and  provisions  herein 

Contained,  shall  extend,  and  be  at  all  times  construed  to 

extend,  to  the  said  society  or  partnership  during  the 

continuance  thereof,  whether  the  same  do  or  shall  con- 
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but  a  libel  on  the  partnership  in  the  way  of  its  bosiDegii 
by  attacking  the  mode  in  which  that  business  is  coor? , 
ducted.  The  declaration  describes  it  as  a  libel  **  on  the 
company  in  the  way  of  their  aforesaid  business."  And 
this  su£Sciently  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  of 
its  trade  or  business.  *  <   ( 

Now  it  is  clear,  from  established  cases,  that  for  Siifii> 
a  libel  an  action  lies  on  behalf  of  a  partnership ;  alid 
the  only  question  is,  whether  under  the  terms  of  this  aefe  ■- 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.     The  preamble  of  the  act  is  cer<- 
tainly  more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensite  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pref. 
amble^     The  rule  is  laid  down  by  Lord  Mansfield  m 
Perkins  v.  Sewell  (a),  <*  It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where  • 
the  enacting  part  is  clearly  larger  than  the  preamble*'^  ' 

The  language  of  the  enactment  in  the  present  act»  i8». 
**  all  actions  or  suits  commenced  on  behalf  of  the  society 
for  recovering  any  debt,  or  enforcing  any  claim  or  denumd 
which  may  become  due  or  arise  to  the  society,  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being; "  and  the  question  therefore  is,  whether  this  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  trover  or  any  other  action^  in 
respect  of  the  immediate  property  of  the  company,  oould 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argumait^: 
are,  first,  that  according  to  the  case  of  Guthrie  v.  Fiske^ 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  was 'a 
case  where  the  enacting  clause  of  'the  statute  carte* 
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sponded  with  the  title;  the  single  object^of  the  legisla- 
ture was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
is  bankruptcy;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  of  the  case  can  that  decision  apply  to  the  queso^ 
lion  before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
the  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  against  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  could  be  any  reciprocity  in  this  form  of 
action  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossibie  to  conceive  that  such  a  case  might  occur ;  as  if 
the  members  of  a  small  partnership  should  concur  in  writ- 
ing, in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  be- 
cause the  language  of  this  act  of  parliament  is  of  itself 
sufficient  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 
will  accrue  to  a  body  of  persons  different  from  those  in 
raspect  of  whom  the  action  was  commenced.     But  that 
can  make  no  difference  in  the  case  of  the  Defendant; 
•the  act  authorises  such  a  disposition  of  the  proceeds  of 
the  mt ;  and  the  Plaintiff  is  trustee  for  all  the  company 
as  it  exists  at  the  time  of  the  recovery.     The  sixth  sec- 
tion affords  an  answer  to  this  objection,  by  enacting, 
^<  that  this  act,  and  the  powers  and  provisions  herein 
contaiiied,  shall  extend,  and  be  at  all  times  construed  to 
extend,  to  the  said  society  or  partnership  during  the 
continuance  thereof,  whether  the  same  do  or  shall  con- 
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but  a  libel  on  the  partnership  in  the  way  of  its  bosiDea^ 
by  attacking  the  mode  in  which  that  business  is  coor. 
ducted.  The  declaration  describes  it  as  a  libel  *^  on  the 
company  in  the  way  of  their  aforesaid  business."  And 
this  sufSciendy  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  of 
its  trade  or  business.  •<  i 

Now  it  is  clear,  from  established  cases,  that  for  sucftL^ 
a  libel  an  action  lies  on  behalf  of  a  partnership ;  alid 
the  only  question  is,  whether  under  the  terms  of  this  act 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.  The  preamble  of  the  act  is  cer<- 
tainly  more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensite  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pre<*> 
amble.  The  rule  is  laid  down  by  Lord  Mansfield  in 
Perkins  v.  Sexoell  (a),  <<  It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamble*'' 

The  language  of  the  enactment  in  the  present  act^  it^ 
**  all  actions  or  suits  commenced  on  behalf  of  the  societjr 
for  recovering  any  debt,  or  enforcing  any  claim  or  denumd 
which  may  become  due  or  arise  to  the  society^  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being; "  and  the  question  therefore  is,  whether  this  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  noCr 
it  is  difficult  to  see  how  trover  or  any  other  action^  in 
respect  of  the  immediate  property  of  the  company,  could 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argument^ 
are,  first,  that  according  to  the  case  of  Guthrie  v.  Fiske^ 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  was '  a 
case  where  the  enacting  clause  of  'the  statute  corre*' 


(a)  1fr.Bl.6s9. 
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sponded  with  the  title;  the  single  object^of  the  legisla- 
ture was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
is  bankruptcy;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  of  the  case  can  that  decision  apply  to  the  queso^ 
lion  before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
the  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  against  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  oould  be  any  reciprocity  in  this  form  of 
action  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossible  to  conceive  that  such  a  case  might  occur;  as  if 
the  members  of  a  small  partnership  should  concur  in  writ- 
ing, in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  be- 
cause the  language  of  this  act  of  parliament  is  of  itself 
sufficient  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 

will  accrue  to  a  body  of  persons  different  from  those  in 

respect  of  whom  the  action  was  commenced.     But  that 

can  make  no  difference  in  the  case  of  the  Defendant; 

the  act  authorises  such  a  disposition  of  the  proceeds  of 

the  salt ;  and  the  Plaintiff  is  trustee  for  all  the  company 

^8  it  exists  at  the  time  of  the  recovery.     The  sixth  seo- 

tion  affords  an  answer  to  this  objection,  by  enacting, 

^<  that  this  act,  and  the  powers  and  provisions  herein 

^x>iitained,  shall  extend,  and  be  at  all  times  construed  to 

extend,  to  the  said  society  or  partnership  during  the 

continuance  thereof,  whether  the  same  do  or  shall  con- 
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1S8S.  but  s  libel  on  tbe  partnership  in  the  way  of  its  buaiiMH) 
by  attacking  the  mode  in  which  that  business  is  con- 
ducted. The  declaration  describes  it  as  a  libel  "  on  tbe 
BSAOMOWT,  compuiy  in  tbe  way  of  their  aforesaid  business."  And 
this  sufficiently  appears  by  perusal  of  the  libel  itsdi^ 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  eS 
its  trade  or  business.  •   i 

Now  it  is  clear,  from  established  cases,  that  for  suchi.^ 
a  libel  an  action  lies  on  behalf  of  a  partnership;  abd 
the  only  question  is,  whether  under  the  terms  of  this  act 
of  parliament  the  partnership  attacked  may  sue  in  tbe 
name  of  its  chairman.  The  preamble  of  the  act  is  cer- 
tainly  more  limited  than  the  enacting  clause;  but  where 
the  enacting  clause  is  clear,  and  more  extensiTe  than  the 
preamble,  its  q>eration  cannot  be  confined  by  the  pre- 
amble. The  rule  is  laid  down  by  Lord  Matisfieid  in 
Perkins  v.  SevxB  (a),  "  It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamble." 

The  language  of  the  enactment  in  the  present  act^  ia, 
*'  all  acUons  or  suits  commenced  on  behalf  of  the  societjr 
for  recovering  any  debt,  or  e^brcing  any  claim  or  denumd 
which  may  become  due  or  arise  to  the  society,  may  be 
commenced  in  the  name  of  the  chairman  for  the  tima 
being ; "  and  the  question  therefore  is,  whether  this  is  not 
a  clum  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  trover  or  any  other  actioui  m 
respect  of  the  immediate  property  of  the  company,  oaald  > 
be  maintained  by  the  chairman.  >:  srfj 

llie  objections  which  have  been  made 
are,  first,  that  according  to  the  case  of  Guthrie  v.  FiiA 
the  title  and  preamble  of  a  statute  ought  to  govesn  I 
construction  of  tbe  enacting  dause.     But  that  i 
case  where  the  enacting  clause  of  tlie  statute  I 
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but  a  libel  on  the  partnership  in  the  way  of  its  bosiDea^ 
by  attacking  the  mode  in  which  that  business  is  coor . 
ducted.  The  declaration  describes  it  as  a  libel  **  on  the 
company  in  the  way  of  their  aforesaid  business."  And 
this  sufficiently  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  ^ 
its  trade  or  business.  ^  <  i 

Now  it  is  clear,  from  established  cases,  that  for  suftt.^ 
a  libel  an  action  lies  on  behalf  of  a  partnership ;  alid 
the  only  question  is,  whether  under  the  terms  of  this  act 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.     The  preamble  of  the  act  is  cer<- : 
tainly  more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensite  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pre<*>. 
amble.     The  rule  is  laid  down  by  Lord  Mansfield  id  • 
Perkins  v.  Sexoell  (a),  <<  It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamble*'' 

The  language  of  the  enactment  in  the  present  act^  W^ 
**  all  actions  or  suits  commenced  on  behalf  of  the  society 
for  recovering  any  debt,  or  enforcing  any  claim  or  denumd 
which  may  become  due  or  arise  to  the  society,  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being; "  and  the  question  therefore  is,  whether  this  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  trover  or  any  other  action^  m 
respect  of  the  immediate  property  of  the  company^  oould 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argumait^ 
are,  first,  that  according  to  the  case  of  Guthrie  v.  Fiske^ 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  was 'a 
case  where  the  enacting  clause  of 'the  statute  corre*' 
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sponded  with  the  title;  the  single  object^of  the  legisla** 
tore  was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
in  bonkruptcy ;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  of  the  case  can  that  decision  apply  to  the  queso^ 
lion  before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
the  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  against  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  could  be  any  reciprocity  in  this  form  of 
acUon  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossible  to  conceive  that  such  a  case  might  occur ;  as  if 
the  members  ofa  small  partnership  should  concur  in  writ- 
iog,  in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  be- 
cause the  language  of  this  act  of  parliament  is  of  itself 
sufficient  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 

will  accrue  to  a  body  of  persons  different  from  those  in 

respect  of  whom  the  action  was  commenced.     But  that 

can  make  no  difference  in  the  case  of  the  Defendant; 

•the  act  authorises  such  a  disposition  of  the  proceeds  of 

the  suit;  and  the  Plaintifi*is  trustee  for  all  the  company 

as  it  exists  at  the  time  of  the  recovery.     The  sixth  seo- 

tion  affords  an  answer  to  this  objection,  by  enacting, 

^<  that  this  act,  and  the  powers  and  provisions  herein 

Contained,  shall  extend,  and  be  at  all  times  construed  to 

extend,  to  the  said  society  or  partnership  during  the 

continuance  thereof,  whether  the  same  do  or  shall  con- 
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but  a  libel  on  the  partnership  in  the  way  of  its  bosineaii. 
by  attacking  the  mode  in  which  that  business  is  coor. 
ducted.  The  declaration  describes  it  as  a  libel  *^  on  the 
company  in  the  way  of  their  aforesaid  business."  And 
this  sufficiently  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  ^ 
its  trade  or  business. 

Now  it  is  clear,  from  established  cases,  that  for  twib 
a  libel  an  action  lies  on  behalf  of  a  partnership;  afid 
the  only  question  is,  whether  under  the  terms  of  this  act 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.  The  preamble  of  the  act  is  cer<- 
tainly  more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensite  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pre<*> 
amble.  The  rule  is  laid  down  by  Lord  Mansfield  m 
Perkins  v.  Sexoell  (a),  <<It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamble*'' 

The  language  of  the  enactment  in  the  present  act^  k^ 
**  all  actions  or  suits  commenced  on  behalf  of  the  society 
for  recovering  any  debt,  or  enforcing  any  claim  or  denumd 
which  may  become  due  or  arise  to  the  society^  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being; "  and  the  question  therefore  is,  whether  this  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  troTer  or  any  other  action,  m 
respect  of  the  immediate  property  of  the  company,  could 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argumait^ 
are,  first,  that  according  to  the  case  of  Guthrie  v.  Fiske^ 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  was 'a 
case  where  the  enacting  clause  of 'the  statute  eorte» 
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sponded  with  the  title;  the  single  object^of  the  legisla- 
tore  was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
in  bankruptcy;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  of  the  case  can  that  decision  apply  to  the  queso^ 
lion  before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
the  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  against  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  could  be  any  reciprocity  in  this  form  of 
acUon  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossible  to  conceive  that  such  a  case  might  occur ;  as  if 
the  members  of  a  small  partnership  should  concur  in  writ- 
ing, in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  be- 
cause the  language  of  this  act  of  parliament  is  of  itself 
sufficient  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 

will  accrue  to  a  body  of  persons  different  from  those  in 

rsspect  of  whom  the  action  was  commenced.     But  that 

can  make  no  difference  in  the  case  of  the  Defendant; 

•the  act  authorises  such  a  disposition  of  the  proceeds  of 

the  suit ;  and  the  Plaintiff*  is  trustee  for  ail  the  company 

as  it  exists  at  the  time  of  the  recovery.     The  sixth  seo 

tion  affords  an  answer  to  this  objection,  by  enacting, 

^<  that  this  act,  and  the  powers  and  provisions  herein 

Contained,  shall  extend,  and  be  at  all  times  construed  to 

extend,  to  the  said  society  or  partnership  during  the 

continuance  thereof,  whether  the  same  do  or  shall  con- 
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but  a  libel  on  the  partnership  in  the  way  of  its  bosiMvli 
by  attacking  the  mode  in  «hicb  that  business  is  coBrr . 
ducted.  The  declaration  describes  it  as  a  libd  *^  on  the 
company  in  the  way  of  their  aforesaid  business."  And 
this  sufficiently  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  ^ 
its  trade  or  business.  '<   t 

Now  it  is  clear,  from  established  cases,  that  for  iwfiiy 
a  libel  an  action  lies  on  behalf  of  a  partnership ;  alid 
the  only  question  is,  whether  under  the  terms  of  this  act 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.  The  preamble  of  the  act  is  cer<- 
tainly  more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensite  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pre<*> 
amble^  The  rule  is  laid  down  by  Lord  Mansfield  m 
Perkins  v.  SeweU  (a),  <<  It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamble.'* 

The  language  of  the  enactment  in  the  present  act|  i0» 
**  all  actions  or  suits  commenced  on  behalf  of  the  society 
for  recovering  any  debt,  or  enforcing  any  claim  or  demand 
which  may  become  due  or  arise  to  the  society^  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being ; "  and  the  question  therefore  is,  whether  this  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  trover  or  any  other  action,  in 
respect  of  the  immediate  property  of  the  company,  could 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argument^ 
are,  first,  that  according  to  the  case  of  Guthrie  v.  Fiske^ 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  was  a 
case  where  the  enacting  clause  of  'the  statute  eorre* 
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sponded  with  the  title;  the  single  object^of  the  legisla- 
tare  was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
in  bankruptcy;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  of  the  case  can  that  decision  apply  to  the  queso^ 
lion  before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
the  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  against  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  could  be  any  reciprocity  in  this  form  of 
action  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossibie  to  conceive  that  such  a  case  might  occur ;  as  if 
the  members  of  a  small  partnership  should  concur  in  writ- 
ing, in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  be- 
cause the  language  of  this  act  of  parliament  is  of  itself 
suffident  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 
will  accrue  to  a  body  of  persons  different  from  those  in 
respect  of  whom  the  action  was  commenced.  But  that 
can  make  no  difference  in  the  case  of  the  Defendant; 
•the  act  authorises  such  a  disposition  of  the  proceeds  of 
the  suit ;  and  the  Plaintiff*  is  trustee  for  all  the  company 
as  it  exists  at  the  time  of  the  recovery.  The  sixth  seo- 
tion  affords  an  answer  to  this  objection,  by  enacting, 
^'  that  this  act,  and  the  powers  and  provisions  herein 
contained,  shall  extend,  and  be  at  all  times  construed  to 
extend,  to  the  said  society  or  partnership  during  the 
continuance  thereof,  whether  the  same  do  or  shall  con- 

T  2  sist 


18S8. 


WiLUAMS 

Bbaumont. 


2T0 


CASES  nt  MICHAELMAS  TERM 


ISSS. 


WnxiAMs 
BflukimoMT* 


but  a  libel  on  the  partnership  in  the  way  of  its  bosiUM^ 
by  attacking  the  mode  in  which  that  business  is  cose-, 
ducted.  The  declaration  describes  it  as  a  libd  **  oo  the 
company  in  the  way  of  their  aforesaid  business."  And 
this  sufficiently  appears  by  perusal  of  the  libel  itself 
which  is  clearly  a  libel  on  the  whole  body  in  the  way  of 
its  trade  or  business.  «   < 

Now  it  is  clear,  from  established  cases,  that  for  ittdbi.^ 
a  libd  an  action  lies  on  behalf  of  a  partnership ;  add 
the  only  question  is,  whether  under  the  terms  of  this  act 
of  parliament  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.  The  preamble  of  the  act  is  cer- 
tainly more  limited  than  the  enacting  clause ;  but  where 
the  enacting  clause  is  clear,  and  more  extensiTe  than  the 
preamble,  its  operation  cannot  be  confined  by  the  pre* 
amble.  The  rule  is  laid  down  by  Lord  Mansfield  io 
Perkins  v.  Sexoell  (a),  <<  It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where 
the  enacting  part  is  clearly  larger  than  the  preamble.'* 

The  language  of  the  enactment  in  the  present  act,  ia, 
*'  all  actions  or  suits  commenced  on  behalf  of  the  society 
for  recovering  any  debt,  or  er^arcing  any  claim  or  demand 
which  may  become  due  or  arise  to  the  society^  may  be 
commenced  in  the  name  of  the  chairman  for  the  time 
being; "  and  the  question  therefore  is,  whether  thb  is  not 
a  claim  or  demand  arising  to  the  society.  If  it  be  not, 
it  is  difficult  to  see  how  trover  or  any  other  action,  in 
respect  of  the  immediate  property  of  the  company,  could 
be  maintained  by  the  chairman. 

llie  objections  which  have  been  made  in  argument, 
are,  first,  that  according  to  the  case  of  Guthrie  v.  Fiske^ 
the  title  and  preamble  of  a  statute  ought  to  govern  the 
construction  of  the  enacting  clause.  But  that  was 'a 
case  where  the  enacting  clause  of  'the  statute  corre* 
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sponded  with  the  title;  the  single  object*of  the  legisk- 
tare  was  expressed  to  be  the  enabling  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary ;  there 
were  no  words  which  could  comprehend  a  petition 
in  bankruptcy;  and  the  Court  held  that  such  a  proceed- 
ing could  not  be  included  in  the  mere  power  to  sue.  In 
no  view  oF  the  case  can  that  decision  apply  to  the  ques- 
tion before  the  Court. 

It  is  then  objected  that  there  is  no  reciprocity  between 
the  parties  to  the  suit,  and  that  no  action  should  be 
brought  by  the  chairman,  unless  a  similar  action  would 
lie  against  him,  as  chairman,  by  others.  It  is  difficult 
to  say  that  there  could  be  any  reciprocity  in  this  form  of 
action  for  a  libel  against  a  company  at  large ;  but  it  is  not 
impossible  to  conceive  that  such  a  case  might  occur ;  as  if 
the  members  of  a  small  partnership  should  concur  in  writ- 
ing, in  the  name  of  the  firm,  a  libellous  letter,  I  see  no 
reason  why  they  should  not  be  sued  in  the  name  of  their 
chairman,  under  an  act  designating  their  chairman  as 
the  person  to  sue  and  be  sued  in  respect  of  the  com- 
pany. But  it  is  not  necessary  to  decide  that  point,  be- 
cause the  language  of  this  act  of  parliament  is  of  itself 
sufficient  to  warrant  such  a  suit  as  the  present  by  the 
chairman  of  the  Hope  Assurance  Company. 

It  is  further  objected  that  the  damages  to  be  recovered 
will  accrue  to  a  body  of  persons  different  from  those  in 
respect  of  whom  the  action  was  commenced.     But  that 
can  make  no  difference  in  the  case  of  the  Defendant; 
•the  act  authorises  such  a  disposition  of  the  proceeds  of 
the  snit;  and  the  Plaintiff  is  trustee  for  all  the  company 
as  it  exists  at  the  time  of  the  recovery.     The  sixth  sec- 
tion affords  an  answer  to  this  objection,  by  enacting, 
^^  that  this  act,  and  the  powers  and  provisions  herein 
Contained,  shall  extend,  and  be  at  all  times  construed  to 
extend,  to  the  said  society  or  partnership  during  the 
continuance  thereof  whether  the  same  do  or  shall  con- 
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from  personal  liability  in  respect  of  any  money  laid  out 
on  the  road,  unless  they  have,  in  express  words,  rendered 
themselves  personally  liable.  It  is  not  pretended  that 
the  sums  in  question  were  not  laid  out  on  the  Finckley 
toady  and  the  Defendant  has  never,  by  express  words, 
engaged  for  the  repayment  of  them.  Whether  the 
Plaintiff  have  any  other  remedy  or  not,  at  all  events  no 
action  lies  for  him  against  the  Defendant. 


TiNDAL  C.  J.  The  first  ground  of  this  motion  was, 
that  the  verdict  was  against  the  evidence.  The  question 
left  to  the  jury,  was,  whether  the  Plaintiff  had  advanced 
his  money  on  the  personal  security  of  the  Defendant,  or 
on  the  tolls  of  the  road.  The  jury  found  that  the  money 
was  advanced  on  the  personal  security  of  the  Defendant, 
and  we  are  of  opinion  that  they  came  to  the  right  con« 
elusion.  (After  examining  the  evidence  in  detail,  the 
Chief  Justice  proceeded,) 

If  the  jury  were  right  in  concluding  that  the  money 
was  advanced  on  the  personal  security  of  the  De- 
fendant, the  other  objection  attempted  to  be  taken  on 
the  construction  of  the  statutes  does  not  apply  to  the 
case.  The  statutes  afford  protection  lo  the  trustees, 
only  where  they  have  pursued  the  form  of  security 
prescribed  by  the  statutes.  That  is  the  language  of  the 
act  4  G.  4.  c.  95.  5.  61.,  where  it  is  provided  that  tfus* 
tees  shall  be  exonerated  from  personal  responsibility  in 
consequence  of  having  signed  any  mor^ge  or  other 
security  ^  to  be  made  by  virtue  or  in  pursuance  of  any 
act  for  making  or  maintaining  any  turnpike  road/' 

It  was  thought,  perhaps,  that  that  was  left  ratber  too 
short,  and  in  cases  where  trustees  might  be  willing  to 
pledge  their  own  personal  security,  it  wins  enacted  by 
7  &  8  G.  4.  c.  24,,  that  every  trustee  who  shall  order 
or  direct  th*e  expenditure  of  any  money,  for  or  towai^s 
the  making,  repairing,  or  altering  any  road  not  compre- 
hended 
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tention  of  the  act  was  to  substitute  the  chairman  for  the 
oompany  ia  the  assertion  of  any  claim  on  the  part  of  the 
company.  In  proceedings  of  a  criminal  nature  the  pro- 
perty is  to  be  laid  in  the  chairman,  and  it  woald  be 
Angular,  when  he  is  invested  with  the  functions  of  a 
fMrosecutor,  that  he  should  not  also  be  authorized  to  act 
ftr  the  company  in  the  attainment  of  a  civil  remedy* 

The  sixth  section  affords  an  important  answer  to  the 
•olgection  taken  from  the  change  of  partners.  The 
damages  are  not  to  be  recovered  for  what  the  learned  Ser- 
jeant has  called  a  sentimental  injury,  but  for  an  injury  to 
the  trade  and  business  of  the  company,  and  the  proceeds 
will  go  to  the  company  as  it  exists  at  the  time  of  the 
.recovery. 

'•.    Ajlderson  J.     The  construction  of  the  act  is,  that 

where  an  action  could  have  been  maintained  by  naming 

all  the  individuals  of  the  company,  it  shall  be  lawful  to 

i^  substitute  for  their  names  the  name  of  the  chairman. 

^.Whatever  actions  could  have  been  maintained  by  the 

<i. entire  body,  may  be  maintained  by  the  chairman  on 

.  i'their  behalf :  and  inasmuch  as  the  entire  body  might  have 

-  maintained  an  action   for  this  libel,  the  chairman   is 

authorized  to  sue  for  them  in  his  own  name. 

Judgment  for  the  Plaintiff. 
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sist  or  be  composed  of  all  or  some  only  of  the  persons 
who  originally  were,  or  at  the  time  of  passing  this  ad* 
were,  members,  of  the  said  society  or  co-partnersfaip,  or 
of  all  or  some  only  of  those  persons,  together  with 
some  other  persons,  or  of  persons  all  of  whom  became 
or  shall  become  members  of  the  said  society  or  partnep- 
ship  since  the  original  institution  thereof,  or  since  the 
passing  of  this  act." 

It  seems  to  us,  therefore,  that  this  action  is  within  the 
intention  and  words  of  the  statute,  and  that  the  objec- 
tions which  have  been  urged  are  untenable. 


Gaselee  J.  I  am  of  the  same  opinion.  The  objec- 
tion that  the  damages  may  accrue  to  persons  who  were 
not  members  of  the  company  at  the  commencement  of 
the  suit,  applies  equally  to  every  kind  of  action  that  can 
be  brought  by  a  joint  stock  company. 


BoSAKQUET  J.     I  am  of  the   same  opinion.     The 
question  is,  whether  the  Plaintiff,  as  chairman  <^  jfhe 
company,  has  authority,  under  the  act  of  parliament,  to 
sue  on  behalf  of  the  company  in  an  action  for  a  libel. 
In  construing  an  act  of  parliament,  if  the  intention  of  the 
enacting  clause  be  doubtful,  the  language  of  the  preamble 
is  often  material ;  but  it  will  not  controul  the  operation 
of  the  enacting  clause,  when  the  language  of  the  enact- 
ing clause  is  clear.     Here  the  language  of  the  enacting 
clause  goes  beyond  that  of  the  preamble  ;  it  extends  to 
any  claims  or  demands  on  behalf  of  the  company,  and 
contains  no  expression  which  should  lead  us  to  infer  that 
the  preamble  was  intended  to  controul  its  operation.    Is 
this,  then,  a  demand  accruing  to  the  Hope  Insurance 
Company  ?    The  libel  is  clearly  a  libel  on  the  company, 
in  respect  of  the  mode  in  which  its  business  is  carried 
on;  for  any  injury  produced  by  such  a  libel,  the  com- 
pany would  have  a  claim  on  the  offender ;  and  the  in- 
tention 
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tention  of  the  act  was  to  substitute  the  chairman  for  the 
company  ia  the  assertion  of  any  claim  on  the  part  of  the 
company.  In  proceedings  of  a  criminal  nature  the  pro- 
perty is  to  be  laid  in  the  chairman,  and  it  would  be 
singular,  when  he  is  invested  with  the  functions  of  a 
prosecutor,  that  he  should  not  also  be  authorized  to  act 
lor  the  company  in  the  attainment  of  a  civil  remedy* 

The  sixth  section  affords  an  important  answer  to  the 
objection  taken  from  the  change  of  partners.  The 
damages  are  not  to  be  recovered  for  what  the  learned  Ser- 
jeant has  called  a  sentimental  injury,  but  for  an  injury  to 
the  trade  and  business  of  the  company,  and  the  proceeds 
will  go  to  the  company  as  it  exists  at  the  time  of  the 
recovery. 
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Ajlderson  J.  The  construction  of  the  act  is,  that 
where  an  action  could  have  been  maintained  by  naming 
all  the  individuals  of  the  company,  it  shall  be  lawful  to 
substitute  for  their  names  the  name  of  the  chairman. 
Whatever  actions  could  have  been  maintained  by  the 
entire  body,  may  be  maintained  by  the  chairman  on 
their  behalf:  and  inasmuch  as  the  entire  body  might  have 
maintained  an  action  for  this  libel,  the  chairman  is 
authorized  to  sue  for  them  in  his  own  name. 

Judgment  for  the  Plaintiff. 
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sist  or  be  composed  of  all  or  some  only  of  the  persons 
who  originally  were,  or  at  the  time  of  passing  this  act* 
were,  members,  of  the  said  society  or  co-partnership^  or 
of  all  or  some  only  of  those  persons,  together  with 
some  other  persons,  or  of  persons  all  of  whom  became 
or  shall  become  members  of  the  said  society  or  partner- 
ship since  the  original  institution  thereof,  or  since  the 
passing  of  this  act." 

It  seems  to  us,  therefore,  that  this  action  is  within  the 
intention  and  words  of  the  statute,  and  that  the  objec- 
tions which  have  been  urged  are  untenable. 


Gaselee  J.  I  am  of  the  same  opinion.  The  objec- 
tion that  the  damages  may  accrue  to  persons  who  were 
not  members  of  the  company  at  the  commencement  of 
the  suit,  applies  equally  to  every  kind  of  action  that  can 
be  brought  by  a  joint  stock  company. 


BoSAKQUET  J.     I  am  of  the  same  opinion.     The 
question  is,  whether  the  Plaintiff,  as  chairman  <^  the 
company,  has  authority,  under  the  act  of  parliament,  to 
sue  on  behalf  of  the  company  in  an  action  for  a  libel. 
In  construing  an  act  of  parliament,  if  the  intention  of  the 
enacting  clause  be  doubtful,  the  language  of  the  preamble 
is  often  material ;  but  it  will  not  controul  the  operation 
of  the  enacting  clause,  when  the  language  of  the  enact- 
ing clause  is  clear.     Here  the  language  of  the  enacting 
clause  goes  beyond  that  of  the  preamble  ;  it  extends  to 
any  claims  or  demands  on  behalf  of  the  company,  and 
contains  no  expression  which  should  lead  us  to  infer  that 
the  preamble  was  intended  to  controul  its  operation.    Is 
this,  then,  a  demand  accruing  to  the  Hope  Insurance 
Company  ?    The  libel  is  clearly  a  libel  on  the  company, 
in  respect  of  the  mode  in  which  its  business  is  carried 
on;  for  any  injury  produced  by  such  a  libel,  the  com- 
pany would  have  a  claim  on  the  offender ;  and  the  in- 
tention 
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tention  of  the  act  was  to  substitute  the  chairman  for  the 
company  in  the  assertion  of  any  claim  on  the  part  of  the 
company.  In  proceedings  of  a  criminal  nature  the  pro- 
perty is  to  be  laid  in  the  chairman,  and  it  would  be 
singular,  when  he  is  invested  with  the  functions  of  a 
prosecutor,  that  he  should  not  also  be  authorized  to  act 
for  the  company  in  the  attainment  of  a  civil  remedy* 

The  sixth  section  affords  an  important  answer  to  the 
objection  taken  from  the  change  of  partners.  The 
damages  are  not  to  be  recovered  for  what  the  learned  Ser- 
jeant has  called  a  sentimental  injury,  but  for  an  injury  to 
the  trade  and  business  of  the  company,  and  the  proceeds 
will  go  to  the  company  as  it  exists  at  the  time  of  the 
recovery. 
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Ajlderson  J.  The  construction  of  the  act  is,  that 
where  an  action  could  have  been  maintained  by  naming 
all  the  individuals  of  the  company,  it  shall  be  lawful  to 
substitute  for  their  names  the  name  of  the  chairman. 
Whatever  actions  could  have  been  maintained  by  the 
entire  body,  may  be  maintained  by  the  chairman  on 
their  behalf :  and  inasmuch  as  the  entire  body  might  have 
maintained  an  action  for  this  libel,  the  chairman  is 
authorized  to  sue  for  them  in  his  own  name. 

Judgment  for  the  Plaintiff. 
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sist  or  be  composed  of  all  or  some  only  of  the  persons 
who  originally  were,  or  at  the  time  of  passing  this  act* 
were,  members,  of  the  said  society  or  co-partnership^  or 
of  all  or  some  only  of  those  persons,  together  with 
some  other  persons,  or  of  persons  all  of  whom  became 
or  shall  become  members  of  the  said  society  or  partner- 
ship since  the  original  institution  thereof,  or  since  the 
passing  of  this  act." 

It  seems  to  us,  therefore,  that  this  action  is  within  the 
intention  and  words  of  the  statute,  and  that  the  objec- 
tions which  have  been  urged  are  untenable. 


Gaselee  J.  I  am  of  the  same  opinion.  The  objec- 
tion that  the  damages  may  accrue  to  persons  who  were 
not  members  of  the  company  at  the  commencement  of 
the  suit,  applies  equally  to  every  kind  of  action  that  can 
be  brought  by  a  joint  stock  company. 


BoSAKQUET  J.     I  am  of  the  same  opinion.     The 
question  is,  whether  the  Plaintiff,  as  chairman  of  the 
company,  has  authority,  under  the  act  of  parliament,  to 
sue  on  behalf  of  the  company  in  an  action  for  a  libel. 
In  construing  an  act  of  parliament,  if  the  intention  of  the 
enacting  clause  be  doubtful,  the  language  of  the  preamble 
is  often  material ;  but  it  will  not  controul  the  operation 
of  the  enacting  clause,  when  the  language  of  the  enact- 
ing clause  is  clear.     Here  the  language  of  the  enacting 
clause  goes  beyond  that  of  the  preamble  ;  it  extends  to 
any  claims  or  demands  on  behalf  of  the  company,  and 
contains  no  expression  which  should  lead  us  to  infer  that 
the  preamble  was  intended  to  controul  its  operation.    Is 
this,  then,  a  demand  accruing  to  the  Hope  Insurance 
Company  ?    The  libel  is  clearly  a  libel  on  the  company, 
in  respect  of  the  mode  in  which  its  business  is  carried 
on;  for  any  injury  produced  by  such  a  libel,  the  com- 
pany would  have  a  claim  on  the  offender ;  and  the  in- 
tention 
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tention  of  the  act  was  to  substitute  the  chairman  for  the 
company  in  the  assertion  of  any  claim  on  the  part  of  the 
company.  In  proceedings  of  a  criminal  nature  the  pro- 
perty is  to  be  laid  in  the  chairman,  and  it  woald  be 
singular,  when  he  is  invested  with  the  functions  of  a 
prosecutor,  that  he  should  not  also  be  authorized  to  act 
for  the  company  in  the  attainment  of  a  civil  remedy* 

The  sixth  section  affords  an  important  answer  to  the 
objection  taken  from  the  change  of  partners.  The 
damages  are  not  to  be  recovered  for  what  the  learned  Ser- 
jeant has  called  a  sentimental  injury,  but  for  an  injury  to 
the  trade  and  business  of  the  company,  and  the  proceeds 
will  go  to  the  company  as  it  exists  at  the  time  of  the 
recovery. 
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Ajlderson  J.  The  construction  of  the  act  is,  that 
where  an  action  could  have  been  maintained  by  naming 
all  the  individuals  of  the  company,  it  shall  be  lawful  to 
substitute  for  their  names  the  name  of  the  chairman. 
Whatever  actions  could  have  been  maintained  by  the 
entire  body,  may  be  maintained  by  the  chairman  on 
their  behalf :  and  inasmuch  as  the  entire  body  might  have 
maintained  an  action  for  this  libel,  the  chairman  is 
authorized  to  sue  for  them  in  his  own  name. 

Judgment  for  the  Plaintiff. 
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sist  or  be  composed  of  all  or  some  only  of  the  persons 
who  originally  were,  or  at  the  time  of  passing  this  ad* 
were,  members,  of  the  said  society  or  co-partnership^  or 
of  all  or  some  only  of  those  persons,  together  with 
some  other  persons,  or  of  persons  all  of  whom  became 
or  shall  become  members  of  the  said  society  or  partner- 
ship since  the  original  institution  thereof,  or  since  the 
passing  of  this  act." 

It  seems  to  us,  therefore,  that  this  action  is  within  the 
intention  and  words  of  the  statute,  and  that  the  objec- 
tions which  have  been  urged  are  untenable. 


Gaselee  J.  I  am  of  the  same  opinion.  The  objec- 
tion that  the  damages  may  accrue  to  persons  who  were 
not  members  of  the  company  at  the  commencement  of 
the  suit,  applies  equally  to  every  kind  of  action  that  can 
be  brought  by  a  joint  stock  company. 


BoSAKQUET  J.  I  am  of  the  same  opinion.  The 
question  is,  whether  the  Plaintiff,  as  chairman  of  the 
company,  has  authority,  under  the  act  of  parliament,  to 
sue  on  behalf  of  the  company  in  an  action  for  a  libel. 
In  construing  an  act  of  parliament,  if  the  intention  of  the 
enacting  clause  be  doubtful,  the  language  of  the  preamble 
is  often  material ;  but  it  will  not  controul  the  operation 
of  the  enacting  clause,  when  the  language  of  the  enact- 
ing clause  is  clear.  Here  the  language  of  the  enacting 
clause  goes  beyond  that  of  the  preamble  ;  it  extends  to 
any  claims  or  demands  on  behalf  of  the  company,  and 
contains  no  expression  which  should  lead  us  to  infer  that 
the  preamble  was  intended  to  controul  its  operation.  Is 
this,  then,  a  demand  accruing  to  the  Hope  Insurance 
Company  ?  The  libel  is  clearly  a  libel  on  the  company, 
in  respect  of  the  mode  in  which  its  business  is  carried 
on;  for  any  injury  produced  by  such  a  libel,  the  com- 
pany would  have  a  claim  on  the  offender ;  and  the  in- 
tention 
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tention  of  the  act  was  to  substitute  the  chainnan  for  the 
company  ia  the  assertion  of  any  claim  on  the  part  of  the 
company.  In  proceedings  of  a  criminal  nature  the  pro- 
perty is  to  be  laid  in  the  chairman,  and  it  would  be 
singular,  when  he  is  invested  with  the  functions  of  a 
prosecutor,  that  he  should  not  also  be  authorized  to  act 
for  the  company  in  the  attainment  of  a  civil  remedy. 

The  sixth  section  affords  an  important  answer  to  the 
objection  taken  from  the  change  of  partners.  The 
damages  are  not  to  be  recovered  for  what  the  learned  Ser- 
jeant has  called  a  sentimental  injury,  but  for  an  injury  to 
the  trade  and  business  of  the  company,  and  the  proceeds 
will  go  to  the  company  as  it  exists  at  the  time  of  the 
recovery. 
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Ajlderson  J.  The  construction  of  the  act  is,  that 
where  an  action  could  have  been  maintained  by  naming 
all  the  individuals  of  the  company,  it  shall  be  lawful  to 
substitute  for  their  names  the  name  of  the  chairman. 
Whatever  actions  could  have  been  maintained  by  the 
entire  body,  may  be  maintained  by  the  chairman  on 
their  behalf :  and  inasmuch  as  the  entire  body  might  have 
maintained  an  action  for  this  libel,  the  chairman  is 
authorized  to  sue  for  them  in  his  own  name. 

Judgment  for  the  Plaintiff. 


T  3 


I 


27« 


CASES  IN  Michaelmas  term 


isss. 

Williams 
[Bkaumomt. 


sist  or  be  composed  of  all  or  some  only  of  the  persons 
who  originally  were,  or  at  the  time  of  passing  this  act* 
were,  members,  of  the  said  society  or  co-partnership^  or 
of  all  or  some  only  of  those  persons,  together  with 
some  other  persons,  or  of  persons  all  of  whom  became 
or  shall  become  members  of  the  said  society  or  partner- 
ship since  the  original  institution  thereof,  or  since  the 
passing  of  this  act." 

It  seems  to  us,  therefore,  that  this  action  is  within  the 
intention  and  words  of  the  statute,  and  that  the  obj 
tions  which  have  been  urged  are  untenable. 


Gaselee  J.  I  am  of  the  same  opinion.  The  objec- 
tion that  the  damages  may  accrue  to  persons  who  were 
not  members  of  the  company  at  the  commencement  of 
the  suit,  applies  equally  to  every  kind  of  action  that  can 
be  brought  by  a  joint  stock  company. 


BoSAKQUET  J.     I  am  of  the  same  opinion.     The 
question  is,  whether  the  Plaintiff,  as  chairman  of  the 
company,  has  authority,  under  the  act  of  parliament,  to 
sue  on  behalf  of  the  company  in  an  action  for  a  libel. 
In  construing  an  act  of  parliament,  if  the  intention  of  the 
enacting  clause  be  doubtful,  the  language  of  the  preamble 
is  often  material ;  but  it  will  not  controul  the  operation 
of  the  enacting  clause,  when  the  language  of  the  enact- 
ing clause  is  clear.     Here  the  language  of  the  enacting 
clause  goes  beyond  that  of  the  preamble  ;  it  extends  to 
any  claims  or  demands  on  behalf  of  the  company,  and 
contains  no  expression  which  should  lead  us  to  infer  that 
the  preamble  was  intended  to  controul  its  operation.    Is 
this,  then,  a  demand  accruing  to  the  Hope  Insurance 
Company  ?    The  libel  is  clearly  a  libel  on  the  company, 
in  respect  of  the  mode  in  which  its  business  is  carried 
on;  for  any  injury  produced  by  such  a  libel,  the  com- 
pany would  have  a  claim  on  the  offender ;  and  the  in- 
tention 
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tention  of  the  act  was  to  substitute  the  chairman  for  the 
company  io  the  assertion  of  any  claim  on  the  part  of  the 
company.  In  proceedings  of  a  criminal  nature  the  pro- 
perty is  to  be  laid  in  the  chairman,  and  it  would  be 
singular,  when  he  is  invested  with  the  functions  of  a 
prosecutor,  that  he  should  not  also  be  authorized  to  act 
for  the  company  in  the  attainment  of  a  civil  remedy* 

The  sixth  section  affords  an  important  answer  to  the 
objection  taken  from  the  change  of  partners.  The 
damages  are  not  to  be  recovered  for  what  the  learned  Ser- 
jeant has  called  a  sentimental  injury,  but  for  an  injury  to 
the  trade  and  business  of  the  company,  and  the  proceeds 
will  go  to  the  company  as  it  exists  at  the  time  of  the 
recovery. 
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Ajlderson  J.  The  construction  of  the  act  is,  that 
where  an  action  could  have  been  maintained  by  naming 
all  the  individuals  of  the  company,  it  shall  be  lawful  to 
substitute  for  their  names  the  name  of  the  chairman. 
Whatever  actions  could  have  been  maintained  by  the 
entire  body,  may  be  maintained  by  the  chairman  on 
their  behalf:  and  inasmuch  as  the  entire  body  might  have 
maintained  an  action  for  this  libel,  the  chairman  is 
authorized  to  sue  for  them  in  his  own  name. 

Judgment  for  the  Plaintiff. 


T  3 
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Nov,  Z3. 

Treble  da- 
mages*  what« 
in  replevin  on 
distil  for  a 
poor's  rate. 


Newman  r.  Bernard. 

■ 

T  N  replevin  on  a  distress  for  a  poor's  rate,  the  PlaintiflT 
having  failed  to  proceed  with  his  writ, 

Talfourd  Serjt.  obtained  a  rule  calling  on  the  avowants 
to  show  cause  why,  on  payment  of  34/.  195.  Sd*,  the 
amount  of  the  charge  under  the  warrant  of  distress, 
with  the  costs  of  the  same,  to  be  taxed,  proceedings  on 
the  judgment  of  non  pros  should  not  be  stayed. 

Besides  the  34/.  I9s.  6d.  due  in  respect  of  the  rate 
and  warrant,  an  expense  of  2/.  9s.  had  been  incurred  for 

broker's  charges. 

• 

Wilde  Serjt.  showed  cause,  insisting  on  the  Defendant's 
right  to  treble  damages,  when  Talfourd  offered  also  to 
pay  the  treble  damages  given  by  the  act  (43  Eliz.  c.  9. 

s.  19.)- 

It  was  then  contended  that  the  treble  damages  would 
be  three  times  the  34/.  195.  6d.  and  three  times  the 
21  95. 


But  the  Court  intimated  that  under  the  statute  the 
broker's  charges  were  the  only  damages  incurred  in  this 
case,  and  made  the  rule  absolute  on  the  Plaintiff's  pay* 
ing  the  amount  specified  in  the  rule,  together  with  three 
times  2/.  95. 
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TTHE  declaration  stated  that  by  an  agreement  under  Defendant, 
seal,  the  Defendant,  master  of  the  ship  Oriental^  did  ghip,  cove- 
grant  and  let  to  the  Plaintiff,  the  whole  of  the  cabins  naoted  to 
and  accommodations  fitted  up  for  the  reception,  con-  ^  ^      ^^ 
yenience,  and  conveyance  of  passengers  in  and  on  board  passengers 

of  the  ship  or  vessel,  called  the  Oriental^  then  about  to  ^^^^S?"^  ^7^ 
•1  i?  L  ^^  ,  .  i^  *he  Plaintiff: 

sail  rrom  the  port  or  Calcutta  on  a  voyage  to  the  port  of  Plaintiff  cove- 

London^  by  the  way  of  and  touching  at  St.  Helena^  both  panted  not  to 
above  and  below,  together  with  the  whole  of  the  spaces  ^^^  navieatioa 
between  decks,  from  the  stem  of  the  ship  or  vessel  to  of  the  ship, 
the  extremity  of  the  sail-room ;  and  that  the  Plaintiff  ^^^^^  ^^^^^^ 
should  have  the  whole  and  exclusive  attendance,  services,  putting  into 
and  attention  of  the  three  servants,  the  cook,  steward,  and  P^^  '^  i^ 
butcher,  then  in  and  on  board  of  the  said  ship  in  their  ne^-ggg^ry  f^^^ 
exclusive  station  and  calling ;  but  that  the  said  servants  the  conve- 
should  nevertheless  be  held  to  be  under  the  control  and  "/^"^^  ^"^  *^ 

the  request 

guidance  of  the  Defendant  whenever  he  might  think  fit  of  Plaintiff: 
to  call  on  them  as  Commander  of  the  said  ship  or  vessel,  ^^1^>  ^^^^ 
and  so  that  it  should  not  unnecessarily  interfere  with  y^^^^^  ^^  p^^ 
the  duties  belonging  to  the  cuddy-table  and  tlie  necessai^  into  port  for 
comfort  of  the  passengers  thereof:  and  that,  subject  as  * .   ^°°^'^" 

•^  °  111  -1      niCRf  e  and  at 

aforesaid,  they  the  said  servants  should  be  respectively  the  request 
placed  under  the  control  of  the  Plaintiff  and  subject  to  andexpenceof 
bis  orders.     And  the  Defendant  did  thereby  further  unless  Defend- 
cbvenant,  promise,  and  agree,  to  and  with  the  Plaintifi^  ant  could  shew 
that  he  would  to  all  reasonable  and  proper  extent  up-  ^^^, J"^^*"^ '" 
hold  and  support  the  authority  of  the  Plaintiff,  in  the  dangerous. 
observance  of  discipline  and  proper  order  and  govern-      H«l^  also, 
ment  of  the  passengers  to  be  retained  by  him,  and  that  alleging  re- 
fusal to  pro- 
mote the  convenience  of  the  passengers,  and  to  put  in  to  port  at  Plaintiff's  request 
and  expence,  was  sufficient  after  verdict. 

T  4  he 
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*he  would  in  no  way  interfere  or  interrupt  any  of 'tto 
same  without  the  request  of  the  Plaintiff,  unless  tbey^^i^ 
any  of  them  should  interfere  with  the  order  and  gotfd 
government  of  the  ship,  and  contravene  the  orders  of 
the  Defendant  in  the  management  of  the  navigation  of 
the  said  vessel ;  and  generally,  that  the  Defendant  woidd 
promote^  in  as  far  as  in  him  lay^  the  comfort  and  conoe^ 
nience  of  the  Plaintiffs  and  such  persons  as  he  should 
engage  and  corvtract  with,  and  who  should  be  received 
as  passengers  in  and  on  hoard  of  the  said  ship  or  vessel  .• 
in  consideration  whereof,  the  Plaintiff  did  thereby  Jbr 
himself  covenant^  promise,  and  agree,  to  and  with  the 
Defendant  among  other  tilings  to  pay  the  Defendafft 
the  sum  therein  agreed  on ;  and  that  he  wotdd  in  eveiy 
respect  support  and  uphold  the  authority  and  command 
of  the  Defendant,  and  in  no  way  interfere  wth  the 
management  or  navigation  of  the  ship,  or  with  the 
officers  thereof:  and  the  Plaintiff  did  thereby  further 
covenant,  promise,  and  ag;ree^  to  and  with  the  DefendaM^ 
that  if  on  the  progress  of  the  voyage  it  should  be  necessaty 
Jbr  the  convenience  and  at  the  request  of  the  Plaintiff^  to 
touch  or  put  into  any  other  intermediate  port  or  ports  fm 
stock  or  otherwise^  save  and  except  St  Helena  aforesaid^ 
thai  the  Plaintiff  would  bear  and  pay  all  port  and  other 
necessary  charges  which  might  be  incurred  thereby  or 
consequent  thereon. 

Breach;  that  the  Defendant  did  not  nor  woald 
during  the  voyage  promote,  as  far  as  in  him  lay,  fSttt 
comfort  and  convenience  of  the  Plaintiif  or  the  persons 
whom  he  engaged  and  contracted  with,  and  who  were 
received  as  passengers  in  and  on  board  of  the  said  ship 
or  vessel;  but  that  the  Defendant  from  time  to  time 
during  the  voyage,  to  wit,  on  1st  of  January  1832,  and 
on  divers  days  and  times  afterwards,  and  before  the 
completion  of  the  voyage,  neglected  and  refused  mso 
to  do,  contrary  to  his  covenant  in  that  behalf  to  wit, 

at. 
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&c.  And  the  PlaintifT  further  said,  that  although  ^  1853. 
during  the  voyage,  to  wit,  on  the  1st  of  April  18S2, 
and  on  divers  days  and  times  afterwards,  it  was  ne* 
cessary  For  the  convenience  of  the  Plaintiff  to  touch 
and  put  into  an  intermediate  port  for  stock  and  others- 
wise  besides  St.  Helena^  to  wit,  at  the  port  of  the  Cape 
of  Good  Hope^  and  tlie  Plaintiff  was  then  and  there 
ready  and  willing  to  bear  and  pay  all  port  and  other 
necessary  charges  which  might  be  incurred  thereby  or 
consequent  thereon,  and  requested  the  Defendant  to 
touch*  and  put  into  such  port  of  the  Cape  of  Good 
Hope  for  the  purposes  aforesaid,  yet  the  Defendant 
then  and  there  wholly  neglected  and  refused  so  to  dO| 
contrary  to  his  said  covenant  in  that  behalf. 
'    The  Defendant  traversed  the  whole  of  the  breach. 

A  verdict  having  been  obtained  for  the  Plaintifi^ 

Toddy  Serjt  obtained  a  rule  niH  to  arrest  the  judg- 
ment, on  the  ground  that  the  Plaintiff  was  not  obliged, 
under  the  covenant  set  out  in  the  declaration,  to  put  into 
the  Cape^  and  that  at  all  events  the  breach  was  not  well 
assigned. 

Wilde  Serjt.  'Was  about  to  shew  cause,  when  the  Court 
called  on  Taddy  to  support  his  rule. 

He  contended  that  an  obligation  on  the  part  of  the 
Defendant  to  put  into  port  at  the  request  of  the  Plain- 
tiff was  incompatible  with  that  authority  which  was 
essential  to  the  safety  of  the  ship  and  her  crew  ;  and  that 
the  Plaintiff  having  covenanted  not  to  interfere  with  the 
management  of  the  ship,  the  Defendant's  covenant  to 
consult  in  all  things  the  comfort  and  convenience  of  the 
passengers,  must  be  confined  to  their  comfort  and  con- 
venience on  board  the  ship,  and  only  so  far  as  was  not 
incompatible  with  the  necessary  authority  of  the  captain. 

The  breach  should  have  been  confined  to  an  allega- 
tion. 
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tion,  that  the  DefendaDt  did  not,  according  to  bis  oote» 
Dant)  consult  the  comfort'  and  conTenienoe  of  ihd 
passengers.  As  there  is  no  covenant  on  his  part  to  pat- 
into  the  Capcj  the  allegation  that  he  refused  to  do  so 
is  not  warranted  by  the  covenant  set  out.  The  Court 
will  not  imply  an  engagement  in- the  absence  of  an  express 
covenant.  In  Bhodes  v.  Btdlard{a\  where  the  lessor 
after  a  demise  of  certain  premises,  with  a  portion  of  aa 
adjoining  yard,  covenanted  that  the  lessee  should  have 
"  the  me  of  the  pump  in  the  yard  jointly  with  birosd^ 
ix^iUt  the  same  should  remain  there,  paying  half  tb^ 
expences  of  the  repair;"  it  was  held  no  breach  of  die 
covenant  that  he  removed  the  pump  without  reasonable 
cause,  and  in  order  to  injure  the  lessee. 

At  all  events,  the  stipulation  that  the  Defendant 
should  retain  his  controul  over  the  vessel,  left  it  in  his 
power,  if  he  pleased,  to  deprive  the  passengers  of  the 
faculty  of  going  ashore  at  the  Cape. 

Whatever  the  Plaintiff  might  have  intended,  he  htm 
not  employed  words  compulsory  on  the  Defendant  to  pot 
into  the  Cape,  and  the  Defendant's  engagement  to  con- 
sult the  convenience  of  the  passengers  is  limited  by  the 
Plaintiff's  covenant  not  to  interfere  in  the  management 
of  the  ship. 


Tin  DAL  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  in  this  cause  ought  to  be  for  the  Plaintiff* 
Tw6  objections  have  been  raised  on  the  part  of  the  He* 
fendant ;  first,  that  touching  at  the  Cape  of  Good  Hoipe^ 
when  required  to  do  so,  was  not  within  his  covenant  to 
consult  in  all  things  the  comfort  and  convenience  of  the 
passengers ;  secondly,  that  the  breach  assigned  has  no 
application  to  the  covenant  on  which  the  Plaintiff  hm 
declared. 

The  covenant  is,  that  the  Defendant  would  promote^  in 

{a)  7  EasU  1x6. 
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as  far  as  in  him  la^,  the  comfort  and  convenioice  of  the 
Plaint,  and  such  persons  as  he  should  engage  and  con- 
tract withy  and  who  should  be  received  as  passengers  in 
and  on  board  of  the  said  ship  or  vessel.  And  if  the 
deed  had  stopped  there,  I  should  have  considered  it 
as  contributory  to  the  comfort  and  convenience  of  the 
passengers  to  stop  and  respite  them  in  the  course  of  a 
long  voyage  from  the  East  Indies  to  England :  but  the 
deed  goes  on,  that  if,  in  the  progress  of  the  voyage,  it 
should  be  necessary  for  the  convenience,  and  at  the  re- 
quest of  the  Plaintiff,  to  touch  or  put  into  any  other 
intermediate  port  or  ports  for  stock  or  otherwise,  save 
and  *  except  &•  Helena  aforesaid,  the  Plaintiff  would 
bear  and  pay  all  port  and  other  necessary  charges  which 
mi^tbe  incurred  thereby  or  consequent  thereon. 

This  is  an  express  stipulation  on  the  part  of  the  Plain- 
tifi^  interwoven  with  the  covenant  of  the  Defendant,  and 
clearly  shows  that  stopping  in  the  course  of  the  voyage^ 
was  a  thing  contemplated  by  the  parties  as  conducive  to 
the  convenience  of  the  passengers. 

It  has  been  urged  that  inasmuch  as  the  Plaintiff  has 
covenanted  not  to  interfere  with  the  management  of  the 
ship,  the  Defendant's  covenant  to  consult  the  comfort 
and  convenience  of  the  passengers  must  be  limited  to 
their  comfort  and  convenience  as  far  as  it  did  not  inter- 
fa^  with  the  Defendant's  controul  of  the  ship ;  and  that 
to  require  the  captain  to  stop  at  the  will  of  the  passengers 
wonld  be  a  violation  of  the  Plaintiff's  covenant,  and  in- 
compatible with  the  safety  of  the  ship  and  crew. 

But  there  are  two  answers  to  this  argument.  First, 
when  the  Plaintiff  covenants  that  he  will  not  interfiure 
with  the  management  of  the  ship,  that  applies,  not  to 
touching  at  a  port  when  convenience  may  require  it,  but 
to  the  discipline  and  controul  of  the  crew  in  the  iproceas 
of  navigation.  Secondly,  it  is  a  separate  and  distinct 
covenant,  a  condition  subsequent,  which  ought  to  have 

been 
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been  pleaded,  if  relied  on  as  a  matter  of  defence ;  and 
if  the  Defendant  had  pleaded  and  proved  that  stopfritl^ 
at  the  Cape  would  have  interfered  with  the  safety  of  the 
vessel,  it  would  have  been  an  answer  to  the  action. 

If,  then,  stopping  at  the  Cape  be  virtually  a  stipulai- 
tion  included  in  the  Defendant's  covenant  to  consult  in 
all  things  the  comfort  and  convenience  of  the  passengers, 
is  the  breach  in  the  declaration  sufficiently  alleged? 
The  breach  is  in  the  terms  of  the  agreement :  —  That 
the  Defendant  did  not,  nor  would,  during  the  voyage, 
promote,  as  far  as  in  him  lay,  the  comfort  and  conv^ 
nience  of  the  Plaintiff,  or  the  persons  whom  he  engaged 
and  contracted  with,  and  who  were  received  as  pas- 
sengers in  and  on  board  of  the  said  ship  or  vessel,  hot 
neglected  and  refused  so  to  do ;  that  it  was  necessarjr, 
for  the  convenience  of  the  Plaintiff,  to  touch  and  put  Ibto 
an  intermediate  port  for  stock  and  otherwise,  be^& 
St*  Helena^  to  wit,  at  the  Cape  of  Good  Hope,  and  die 
Plaintiff  was  then  and  there  ready  and  willing  to  beiar 
and  pay  all  port  and  other  necessary  charges  whuih 
might  be  incurred  thereby  and  consequent  thereon,  And 
requested  the  Defendant  to  touch  and  put  into  such  pbrt 
of  the  Cape  of  Good  Hope^  for  the  purposes  aforesaid ; 
yet  the  Defendant  then  and  there  wholly  neglected  and 
refused  so  to  do. 

Although  this  breach  be  not  in  all  respects  artificially 
alleged,  yet  it  shows  in  substance  that  the  covenant  has 
not  been  observed,  and  after  verdict  must  be  deemed 
sufficient. 


Gaselee  J.  I  am  of  the  same  opinion.  The  coveniUit 
of  the  Plaintiff  not  to  interfere  with  the  management  of 
the  vessel  is  perfectly  compatible  with  his  requiring  the 
Defendant  to  put  into  the  Cape  for  the  convenience  of 
the  passengers,  for  that  might  have  been  done  without 
interfering  with  the  management  of  the  vessel.     If  it 

would 
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would  have  interfered,  the  Defendant  ought  to  have 
pleaded  to  that  effect 

.  The  breach  is  not  quite  so  artificially  assigned  as  it 
should  have  been,  but  it  is  sufficient  in  substance  after 
verdict 

In  answer  to  that  breach,  the  Defendant  does  not 
plead  that  it  was  not  in  his  power  to  touch  at  the  Cape^ 
bat  tenders  other  issues :  that  he  was  not  requested,  and 
that  he  did  not  refuse.  Under  such  circumstances  it  is 
too  late  after  verdict  to  object  that  the  breach  of  cove- 
nant is  not  sufficiently  assigned. 


183S. 


CORBtN 
V. 

Leadeb. 


BosAKQUET  J.  I  am  of  the  same  opinion.  The  de- 
claration is  founded  on  this  covenant,  that  the  Defendant 
would  promote  in  as  far  as  in  him  lay  the  comfort  and 
povenience  of  the  Plaintiff  and  such  persons  as  he  should 
engage  and  contract  with,  and  who  should  be  received 
as  passengers  in  and  on  board  of  the  said  ship  or  ves- 
sel ;  and  if  on  the  progress  of  the  voyage  it  should  be 
necessary  for  the  convenience  and  at  the  request  of  the 
Plaintiff,  to  touch  or  put  into  any  other  intermediate 
port  or  ports  for  stock  or  otherwise,  save  and  except 
St.  Helt7ia^  that  the  Plaintiff  would  bear  and  pay  all 
port  and  other  necessary  charges,  which  might  be  in- 
curred thereby,  or  consequent  thereon. 

The  covenant  is  expressed  in  general  terms,  and  may 

embrace  many  particulars,  and  the  question  is,  whether 

the  subject  of  this  breach  is  one  of  them.     Now  when 

we  see  that  in  case  of  the  ship's  going  into  port  for  the 

convenience  of  the  passengers,  the  Plaintiff  was  to  defray 

the  expenses,  it  is  plain  that  her  so  going  into  port  was 

.  a  matter  in  contemplation  between  the  parties.     It  is 

^admitted  by  the  course  of  the  pleadings  that  touching  at 

the  Cape  was  convenient  and  necessary  for  the  passen- 

.,gers.     The  refusal  to  touch,  therefore,  was  a  sufficient 

breach 
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breach  of  the  covenant  on  which  to  sustain  an  action* 
It  is  contended,  however,  that  the  Plaintiff's  engage- 
ment not  to  interfere  in  the  management  of  the  vessel 
is  in  the  nature  of  a  controlling  proviso,  and  that  the 
putting  into  port,  however  convenient  to  the  passengers, 
would  have  been  an  interference  with  the  management 
of  tlie  ship  incompatible  with  the  authority  of  the  captain. 
Supposing  it  to  have  been  so,  the  Defendant  ought  to 
have  pleaded  the  feet,  and  in  the  absence  of  any  such 
plea,  our  judgment  must  be  for  the  Plaintiff 


ALD£ftS0N  J.  The  Plaintiff's  covenant  not  to  in- 
'  terfere  with  the  management  of  the  ship,  has  reference 
to  the  preceding  covenant  of  the  Defendant  not  to 
interfere  with  the  regulation  of  the  passengers,  unlcsa 
they  impeded  the  crew ;  in  return  for  that,  the  Plaiotiff 
engages  not  to  interfere  with  the  management  of  the 
ship. 

But  the  Defendant's  covenant  to  promote  the  comfort 
and  convenience  of  the  passengers  is  correlative  to  tho 
Plaintiff's  covenant  to  pay  the  charges  of  going  into 
port  for  their  convenience.  The  latter  explains  the. 
former;  and,  if  so,  the  breach  in  the  declaration  is  well 
assigned,  and  our  judgment  must  be  for  the  Plaintiff. 

Rule  discharged. 
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ASSUMPSITfoT  money  lent  Defendant,  as 

The  Defendant  was  one  of  the  trustees  of  the  chairman  of 
Marylebone  and  Finchley  road ;  the  Plaintiff  treasurer  of  ^^rnpike  road, 
the  road,  and  a  partner  in  the  firm  of  Scott  and  Co.,  signed  a  reso- 
the  bankers  of  the  road.  ^'^''l^^u    ,^ 

_,,  ^  .,,t  »ji  I  Plaintiff  should 

In  Jwy  1829,  after  a  considerable  sum  had  been  bor-  i,^  requested 
rowed  on  a  mortgage  of  the  tolls  in  the  manner  pre-  to  make  a 
scribed  by  3  G.  4.  c.  126.  5. 81.,  the  trustees.  Defendant  a^^vance^f 
being  their  chairman,  requested  the  Plaintiff'  to  advance  2000/.  to  the 
to^tbe  trust  1000/.  at  5  per  cent,  interest,  to  be  placed  to  ^"'^'      ^ 
the  credit  of  the  trustees'  account  with  the  Defendant  as  tiff  advanced 
trefeisurer ;  and  at  the  same  time  sent  him  a  copy  of  the  ^^^  money, 
local  act  relating  to  the  road.  nb  swurily  by 

The  Plaintiff  consented  to  advance  the  money  on  re-  mortgage  of 
oeivinfiT'a  minute  of  a  resolution,  simed  by  the  chairman,        ^°.  **/?^ 

^  ^     o  J  »  prescribed  by 

that  the  treasurer  should  be  requested  to  make  a  tern-  3  c.  4.  r.  126. 
porary  advance  of  1000/.  at  5  per  cent.     A  minute  of  a  •'•  ^^' 

1     .  1  «.  .         ^  .        •         ,    .  Held,  that 

resolution  to  that  effect,  signed  by  the  chairman,  was  ^he  Defendant 
sent  to  the  Plaintiff,  who  then  apprised  the  trustees'  was  not  ex- 
clerk  that  1000/.  had  been  placed  to  the  credit  of  the  ^"^P^^^y*'^^'" 

*^  peisonal  re- 

trustees'  account  sponsibility  by 

In  August  1829,  the  Plaintiff  advanced  another  1000/.  7  &8  ^.  4. 
in  the  same  way,  and  on  the  same  terms. 

For  these  two  sums  he  received  no  security  in  the 
way  of  bond  or  promissory  note  from  any  of  the  trustees; 
and  the  next  annual  account  of  the  revenue  and  expen- 
diture of  the  road,  transmitted  by  the  trustees  to  the 
clerk  of  the  peace  for  the  county,  pursuant  to  3  G.  4.  c,  1 26. 
s.  78.,  showed  clearly  that  they  were  temporary  advances, 
for  the  repayment  of  which  the  tolls  had  not  been  pledged 
by  way  of  mortgage.    . 

The 


2W  CASES  IN  MICHAELMAS  TERM 

1888.  The  interest,  however,  was,  in  18S0,  pursuant  to  a 

PARiiOTT    *  '^solution  of  the  trustees,  paid  out  of  the  funds  of  the 

V.  road,  by  Scott  and  Co.,  who,  as  bankers  of  the  road,  had 

Eyre.        always  a  balance  in  hand.     In.  1831  and  1832,  the 

bankers,  without  any  such  formal  resolution,  debited  the 

funds  of  the  road  with  the  payment  of  this  interest. 

In  October  1830,  Aj)ril  1831,  and  February  1832,  the 
firm  o(  Scott  and  Co.  were  applied  to  for  further  ad- 
vances, but  refused  to  make  them  without  security ;  and 
the  Defendant  and  his  brother,  u(>pn  those  occasions, 
signed  joint  and  several  •  promissory  nptes  for  1500/., 
500/.,  and  600/.,  the  Defendant  having  considerable  pro- 
perty bordering  on  the  road,  and  being  personally  in- 
terested in  its  prosperity. 

These  notes  were  afterwards  duly  paid,  and  the  pre- 
sent action  was  brought  to  recover  the  2000/.  advanced 
by  the  Plaintiff  in  1829. 

The  Marylebone  and  FincUey  local  road  act,  7  G.  4. 
applies  the  general  turnpike  acts,  except  as  therein 
altered,  to  the  road  in  question,  and  provides,  *^that 
out  of  the  tolls  and  other  monies  which  shall  be  raised 
by  virtue  of  this  act,  the  said  trustees  shall  in  the  first 
place,  and  in  preference  to  all  other  disbursements 
whatever,  pay  and  discharge  all  costs  and  expenses 
relative  to  the  procuring  and  passing  of  this  act,  and  of 
all  surveys,  plans,  estimates,  and  other  expenses  incident 
thereto,  and  the  remainder  of  all  such  monies  shall, 
from  time  to  time,  be  applied  in  repaying  any  money 
which  may  be  borrowed  on  the  credit  of  this. act,  and 
the  interest  to  grow  due  thereon,  and  in  making, 
rendering  commodious,  improving,  and  maintaining  in 
repair  the  said  road  and  branch,  and  in  otherwise  carry- 
ing this  act  into  execution." 

By  the  3  G.  4.  c.  126. 5.  81.,  one  of  the  general  turn- 
pike acts,  it  is  enacted,  ^^  That  it  shall  be  lawful  for 
the  trustees  or  commissioners  of  any  turnpike  foad  to 

•  borrow 
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borrow  and  take  up  at  interest}  on  the  credit  of  the  tolls       189S. 

arisini?  on  such  road,  such  sum  or  sums  of  money  as  they       -  ^ 
°         ,  J  J     Parrott 

shall  irom  time  to  time  respectively  think  proper;  and  to  ^. 

demise  and  mortgage  the  tolls  on  such  roads  or  any  part  Byre. 
or  parts  thereof,  and  the  turnpikes  or  toll-houses  for  col- 
lecting the  same,  (the  costs  and  charges  of  which  mort- 
gages shall  be  paid  out  of  the  tolls,)  as  a  security  to  any 
person  or  persons,  or  their  trustees,  who  shall  advance 
such  sum  or  sums  of  money :  which  mortgages  shall  be 
the  words  or  the  effect  therein  set  forth.  And  by  the  sixty- 
first  section  of  the  4  G.  4.  c.  95.,  trustees  are  exonerated 
irom  personal  responsibility  in  consequence  of  having 
signed  any  mortgage  or  other  security  ^^  to  be  made  by 
virtue  or  in  pursuance  of  any  act  for  making  or  maintain- 
ing any  turnpike  road.'* 

By  the  7  &  8  G.  4.  c.  24.  s.  2.  it  is  enacted,  <^  That 
every  trustee  who  shall  order  or  direct  the  expenditure 
of  any  money  for  or  towards  the  making,  repairing,  or 
altering  any  road  not  comprehended  within  the  act,  in 
the  execution  of  which  he  may  be  acting,  or  for  or 
towards  the  performance  of  any  act,  matter,  or  thing, 
not  authorized  by  such  act,  or  by  the  said  recited  acts, 
such  trustee  shall  be  personally  liable  to  the  trust  for  the 
repayment  of  the  money  so  expended,  at  the  suit  of  any 
person,  or  any  one  trustee,  or  of  the  clerk  to  such 
trustees  on  behalf  of  such  trust ;  and  that  all  the  costs 
and  charges  of  such  suit,  over  and  above  any  costs  and 
charges  recovei*ed  from  the  Defendant  in  such  suit,  shall 
be  paid  and  borne  by  such  trust''  And  by  the  third 
secdon,  it  is  enacted,  ^^  That  no  trustee  shall  oe  person- 
ally subject  or  liable  to  be  charged  (except  as  herein- 
before mentioned)  with  the  payment  of  any  sum  or  sums 
of  money  laid  out  or  expended  in  or  towards  the  making, 
repairing,  or  altering  any  turnpike  road ;  nor  shall  exe- 
cution issue  against  the  goods  and  chattels  of  any  trustee 
by  reason  of  his  having  acted  as  such  trustee,  or  having 

Vol.  X.  U  signed 
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18SS.  signed  or  authorized  or  directed  any  contract  or  securij^jr- 
to  be  entered  into  relating  to  any  such  roadj  unless  in 
such  contract  or  security  such  trustee  shall  have  in  ex- 
[iress  words  rendered  himself  so  personally  liable.^ 

For  the  Defendant,  it  was  contended  that  the  money 
bad  been  lent  on  the  security  of  the  road ;  and  that,  at 
all  events,  by  the  last  statute  the  Defendant  was  pro- 
tected from  personal  responsibility. 

Tindal  C.  J.  left  it  to  the  jury  to  determine  whether, 
the  money  had  been  advanced  on  the  personal  security 
of  the  Defendant,  or  on  the  security  of  the  road^  and  a 
verdict  having  been  found  for  the  Plaintifi^ 

Taddy  Seijt.  obtained  a  rule  nisi  to  set  it  aside  as  a  ver- 
dict against  evidence,  or  to  enter  a  nonsuit,  on  the  ground 
that  the  Defendant,  as  a  trustee,  was  exempted  from 
personal  responsibility.  He  relied  on  the  7&8G. 4. 
c.  24.  s.  8.,  on  AUen  v.  Waldegrave  (a),  WomvweU  y. 
Hailstone  (6),  Sprott  v.  PoweU{c)^  Lanchester  v.  Trewer  (d), 
and  Higgins  v.  Livingstone  (e),  where  Lord  Eldon  said^ 
^^  If  you  state  in  your  condescendence,  and  prove  no 
more  than  the  mere  coming  into  the  room  or  presence 
at  a  meeting,  that  is  not  sufficient  to  render  a  trustee 
personally  liable." 

.  Jftlde  and  Coleridge  Seijts.,  who  shewed  cause,  sup- 
ported the  finding  of  the  jury,  and  contended,  that  if 
that  were  justifi^ed  by  the  evidence,  no  further  question 
could  be  raised.  The  Plaintiff  had  no  remedy,  unless 
against  the  Defendant  The  act  7  &  8  G. 4.  c,2^.  ss.2.,3* 
does  not  apply  to  a  case  like  the  present,  of  money 
borrowed  for  the  purposes  of  a  road,  but  only  exempts 


(a)  a  Taunt.  s66.  (d)  %  Bingb,  361. 

(^1  6Bingh.6eZ. 


(/)   ^Bifigh.66%.  ye)  4i>o«;.  36a. 
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Crliskees  from  persodal  responsibility  in  respect  of  con-      .  1 85^^ 
titicts  entered  into  for  work  to  be  done  on  a  road,  where 
su<^li  trustees  have  not  made  themselves  responsible  by 
express  words. 

For  money  borrowed,  the  trustees  are  only  exonerated 
w6ere  they  have  signed  any  mortgage  or  other  securityi 
made  in  pursuance  of  any  act  for  maintaining  a  road : 
4  G.  4.  C.95.  S.61.  Here  the  Defendant  signed  no 
security  in  pursuance  of  any  such  act ;  and  the  money 
having  been  borrowed  on  his  personal  security,  he  wa9 
piersonally  liable:  Horsly  v.  Bell{a%  Eaton  v.  J3€ll{b% 
Lambert  v.  Knott  {c).  In  Higgins  v.  Livingstone^ 
Lord  Eldon  says,  ^^  As  to  the  general  liability  of 
parliamentary  trustees,  if  I  were  to  give  an  opinion,  I 
would  say,  that  when  persons  act  under  a  parliamentary 
trust,  and  state  themselves  as  so  acting,  they  are  not  to 
bSe  held  personally  liable.  But  this  also,  I  think,  rests 
on  strong  principle;  that  as  the  trustees  must  know 
whether  there  are  funds  to  answer  the  purpose,  they, 
when  they  contract  with  others  who  do  not  know,  act 
a^  if  representing  that  they  had  a  fund  applicable  to  the 
object,  and  are  then  personally  bound  to  provide  funds 
to  pay  the  contractors."  (d) 

Taddy  and  LMdlam  Serjts.  in  support  of  the  rule* 
Although  the  4  G.  4.  c.  95.  5.61.  exonerates  the  trustees 
wliere  they  have  signed  any  security  made  by  virtue  of 
a  turnpike  act,  it  does  not  follow  that  they  are  to  be 
responsible  where  they  borrow  money  in  a  mode  not 
expressly  prescribed  by  such  act.  They  are  not  pro- 
hibited from  borrowing  money  for  the  purpose  of  the 
road  in  any  other  way  than  by  mortgage  of  the  tolls ;  and 
the  7  &  8  G.  4.  c.  24.  s.  S.  expressly  exonerates  them 

{a)  1  Bro.  Oh  C  zox.  n,  (c)  6D.t5f  R.  xss. 

(h)  sB.lff  Aid.  34.  (i)  4  J^ow.  355^ 
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from  personal  liability  in  respect  of  any  money  laid  dtit 
on  the  roady  unless  they  have,  in  express  words,  rendered 
themselves  personally  liable.  It  is  not  pretended  that 
the  sums  in  question  were  not  laid  out  on  the  FinchU^ 
road,  and  the  Defendant  has  never,  by  express  words, 
engaged  for  the  repayment  of  them.  Whether  the 
Plaintiff  have  any  other  remedy  or  not,  at  all  events  ho 
action  lies  for  him  against  the  Defendant. 


TiNDAL  C.  J.  The  first  ground  of  this  motion  was, 
that  the  verdict  was  against  the  evidence.  The  question 
left  to  the  jury,  was,  whether  the  Plaintiff  had  advanced 
his  money  on  the  personal  security  of  the  Defendant,  or 
on  the  tolls  of  the  road.  The  jury  found  that  the  money 
was  advanced  on  the  personal  security  of  the  Defendant, 
and  we  are  of  opinion  that  they  came  to  the  right  con- 
clusion. (After  examining  the  evidence  in  detail,  the 
Chief  Justice  proceeded,) 

If  the  jury  were  right  in  concluding  that  the  money 
was  advanced  on  the  personal  security  of  the  De- 
fendant, the  other  objection  attempted  to  be  taken  6ii 
the  construction  of  the  statutes  does  not  apply  to  the 
case.  The  statutes  afford  protection  lo  the  trustees, 
only  where  they  have  pursued  the  form  of  security 
prescribed  by  the  statutes.  That  is  the  language  of  the 
act  4  G.  4.  c,  95.  s.  61.,  where  it  is  provided  that  trtis^ 
tees  shall  be  exonerated  from  personal  responsibility  in 
consequence  of  having  signed  any  mortgage  or  other 
security  **  to  be  made  by  virtue  or  in  pursuance  of  any 
act  for  making  or  maintaining  any  turnpike  road.'' 

It  was  thought,  perhaps,  that  that  was  left  rather  too 
short,  and  in  cases  where  trustees  might  be  willing  to 
pledge  their  own  personal  security,  it  wias  enacted  i>y 
7  &  8  G.  4.  c.  24.,  that  every  trustee  who  shall  order 
or  direct  the  expenditure  of  any  money,  for  or  towards 
the  making,  repairing,  or  altering  any  road  not  compre- 
hended 
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hended  within  the  act  in  the  execution  of  which  he  may       18SS* 
^e  acting,  or  for  or  towards  the  performance  of  any  act, 
matter,  or  thing,  not  authorized  by  such  act,  or  by  the 
said  recited  acts,  shall  be  personally  liable  to  the  trust 
ior  the  re-payment  of  the  money  so  expended. 

,  It  is  enough  to  say  that  in  this  case  no  attempt  has 
been  made  to  pursue  the  provisions  of  the  act  in  the 
form  of  a  mortgage,  and  that  therefore,  the  verdict 
being  consistent  with  the  evidence,  the  question  upon 
the  motion  to  enter  a  nonsuit  does  not  arise,  and  the 
rule  must  be  discharged. 

Ga8£L£E  J.  recapitulated  the  evidence,  and  concurred 
in  thinking  that  the  jury  had  come  to  a  right  conclusion. 
Pursuant  to  the  statutes  the  trustees  could  give  no  secu- 
rity on  the  funds  of  the  trust  for  a  temporary  loan  such 
as  the  present;  it  was  a  reasonable  conclusion,  therefore, 
that  the  money  had  been  advanced  on  personal  security. 

BosANQUET  J.  The  first  question  is,  whether  the 
jury  were  wrong  in  concluding  that  this  money  was 
advanced  on  the  personal  security  of  the  Defendant  It 
is  clear  that  the  loan  was  temporary ;  that  is,  to  be  repaid 
within  a  limited  time;  and  I  cannot  see  that,  pursuant 
to  the  statutes,  the  trustees  could  give  security  on  the 
funds  of  the  trust  for  such  a  loan.  If  they  could  not,  it 
is  reasonable  to  infer  that  the  money  was  advanced  on 
personal  security ;  and  we  ought  not  to  interfere  with  the 
verdict.  Then,  assuming  the  money  to  have  been  ad- 
vanced on  the  personal  credit  of  the  Defendant,  is  he 
entitled  to  protection .  under  the  clauses  which  exempt 
.trustees  from  personal  responsibility?  Those  clauses, 
namely,  5.  61.  of  4  G.  4.  c.  95.,  and  ss,  2.  and  3.  of 
7  &  8  G.  4.  c.  64.,  are  in  pari  mcUeri&j  and  explain  one 
another.  Their  meaning  is,  that  where  a  trustee  shall 
have  entered  into  a  contract  in  the  form  prescribed  by 
I  Us  the 

IJ:^-  111  ,   « 
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;IBS3.  the  statutesi  be  shall  be  taken  to  have  acted  in.  kis 
representative  capacity,  and  shall  not  be  personaUgr 
charged*  But  if  he  enters  into  a  contract,  not  contem- 
plated by  the  statute^  his  liability  must  accrue  aocordiBg 
to  his  own  engagement,  and  the  intention  €f£  the  partitt. 
By  the  first  part  of  the  clause,  indeed,  he  is  not  to  be 
diarged  for  money  actually  laid  out  on  the  road,  nofP.ia 
execution  to  issue  against  him,  unless  by  express  words 
he  has  rendered  himself  personally  liable.  But  it  is  not 
because  a  party  enters  into  a  contract  relating  to  a  tmat 
that  he  enters  into  it  in  the  character  of  trustee.  In 
order  to  be  considered-as  entering  into  it  in  the  character 
of  trustee^  he  must  pursue  the  directions  of  the  statute, 
which  were  designed  to  protect  only  such  as  act  conform- 
ably to  them. 

» 

Alderson  J.  I  am  of  the  same  opinion*  Upon  the 
first  point,  the  jury  have  decided  that  the  Defendant 
made  himself  personally  responsible  to  the  Plaintiff,  and 
the  Court  is  not  disposed  to  quarrel  with  that  finding. 
The  second  question  is,  whether,  supposing  the  Defend- 
ant engaged  to  be  personally  responsible,  it  was  com- 
petent to  him,  by  law,  to  incur  such  responsibility. 
With  respect  to  this,  it  has  been  contended,  that,  under 
the  operation  of  the  S  G.  4.  c.  126.,  the  4  G.  4.  c.  95^  and 

7  &  8  G.  4.  c.  24.  s.  3.,  he  is  exempted  from  all  personal 
responsibility.  Now,  the  3  G.  4.  c,  126.  does  not  apply 
to  the  case  before  the  Court,  nor  does  the  4  G.  4.  c,  95.; 
for,  under  those  acts,  trustees  are  only  exonerated  from 
personal  responsibility  in  consequence  of  having  signed 
any  mortgage  or  other  security  *^  to  be  made  by  virtue, 
or  in  pursuance,  of  any  act  for  making  or  maintaining 
any  turnpike  road."    The  only  remaining  act  is  the  7  Sc 

8  G.  4.  c.  84.  s.  3. ;  and  that  is  the  section  which,  it  is 
said,  gives  the  trustee  a  general  irresponsibility.  ^^  That 
no  trustee  shall  be  personally  subject  or  liable  to.  be 

charged 
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-^aifred  (except  as  herein-before  mentioned)  with  the  >S9S. 
.pajment  of  any  sum  or  sams  of  money  laid  out  or 
expended  in  or  towards  the  making,  repairmg,  or  alter- 
ing any  turnpike  road ;  nor  shall  execution  issue  again$t 
like  goods  and  chattels  of  any  trustee  by  reason  of  hb 
having  acted  as  such  trustee,  or  having  signed,  or 
authori^^y  or  directed  any  contract  or  security  to  be 
entered  into  relating  to  any  such  road,  unless  in  such 
contract  or  security  such  trustee  shall  have,  in  express 
words,  rendered  himself  so  personally  liable."  And  it 
is  contended,  that,  under  this  section,  the  Defendant  is 
not  liable,  because  he  has  not  bound  himself  by  express 
words*  This  would  be  a  strong  construction,  if  it  weee 
the  true  one ;  but  it  is  not  the  true  construction.  The 
third  section  must  be  construed  with  reference  to  the 
second;  that  section  applies  to  cases  where  money  has 
been  improperly  laid  out  upon  a  road,  for  which  expend- 
iture a  trustee  is  made  liable  to  his  co-trustees.  Then 
comes  the  third  section,  which  enacts,  that  a  trustee  shall 
not  be  personally  liable  for  the  payment  of  money  laid 
out  on  a  road,  except  as  before  mentioned.  After  which 
follows  the  provision,  that  no  exectdion  shall  issue  against 
his  goods  by  reason,  of  his  having  acted  as  trustee,  ex- 
AXpL  where  he  has  rendered  himself  liable  by  expcess 
words.  The  situation  of  trustees  before  tliis  act  explains 
what  it  was  the  legislature  apprehended,  and  apprehended 
without  reason.  By  the  original  statute  of  3  G^  4.  the 
trustees  were  liable  to  an  action  for  contracts  in  respect 
of  the  road,  and  the  consequences  of  suit  might  seem  io 
fiiUow ;  judgment  and  execution  against  the  trustee; 
taking  his  goods,  and  leaving  him  to  indemnify  himsdf 
from  the  fund  of  the  road.  This  act  was  passed  to 
prevent  such  a  proceeding ;  and  provided,  that  though 
judgment  might  pass  against  him,  no  execution  shoukl 
'issue  in  respect  of  any  security  on  which  he  had  not 
made  himself  expressly  liable. 

U  4  This 
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1889^  '  '■  Thb  act  was  passed  before  the  decision  in  WoiumeU 
W4  HaiUUmei  and  wcnild,  probably,  have  been  found 
iinnecessary,  if  that  decision  had  occurred  befora 
:  The  statutes  which  have  been  referred  to^  therefore^ 
have  nothing  to  do  with  the  present  case,  which  is  one 
of  ordinary  personal  responsibility. 

Role  disdiarged* 


Nov. IS*     David    Cannan   and  Another,    Assignees   of 

Russell,  a  Bankrupt,  v.  Denew. 

I.  U.,  a  livery  ^B,QVER.  The  action  was  brought  by  the  assignees 
boueht  proT*  of  Mussell  to  try  the  validity  of  the  Defendant's  tide 

vender,  and      to  a  large  quantity  of  furniture,  and  other  chattels,  coo«- 

fold  It  to  his      ^gjo^  Jq  seven  houses  at  BrudUon^  and  enumerated  in  a 

customers,  and  ^ 

any  who  ap-     bill  of  sale  dated  the  5th  of  September  18S2,  made  between 

plied  for  it,       ^  bankrupt  on  the  one  part,  and  the  Defendant  of  the 

**ia'u  done  in       , 

all  livery  sta-     W^^  V^ 

hies;''  Held,  The  bill  of  sale,  after  reciting  among  other  things, 

rr^^' to^  that  the  bankrupt  had  applied  for  a  loan  of  2,700/., 
subject  him  to  purported,  in  consideration  of  the  said  sum  of  2,700i., 
the  bankrupt  ^jg^  ^  secure  the  repayment  of  tl)at  as  wdl  as  other 
%.  R.  hav-  subsequent  loans  from  tlie  Defendant  to  the  bankrupt^ 
tug  committed  to  assign  all  the  bankrupt's  furniture,  and  other  chatr 
uISTpS."'  teU,  being  the  property  in  quesUon,  in  seven  bouses 
assigned  chat-  At  BrighUmf  to  the  Defendant,  upon  trust  to  permit  the 
^^^V^^^^  bankrupt  to  possess  and  take  the  profits  of  the  said 
a  security  *fm  chattels  till  the  25th  of  March  1833,  and  then  to  r^ 
money  lent 

him  by  the  Defendant,  ia  trusti  to  permit  R,  to  use  them  till  March  ZS33,  and  then 
to  sdl  them  in  discharge  of  the  debt>  if  unpaid.  In  October  18339  within  two  inonths 
of  this  assignmest,  a  commission  of  bankrupt  was  issued  against  R. :  Held,  tbat 
the  assignment  was  not  protected  by  the  eighty-second  section  of  6  Gf  4.  cid. 

assign 
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aaaagn  tbem  to  the  bankrupt,  if  the  aaid  i^lOOLj  lul  well        1939. 

at  ftU  such  subsequent  loans  as  aforesaid,  together  with 

interest^  •  and  all  charges  and  expenses  attending  the 

same^  should  have  been  paid  to  the  Defendant ;  but,  if 

not,  that  undl  such  payment  should  be  made,  the  De^ 

fendant  should  possess  and  take  the  profits  of  the  said 

flhattds ;  upon  trust  to  sell  them  at  any  time  after  the 

25th  oi  March  1833,  without  the  bankrupt's  ooneurreno^ 

and  to  do  all  acts  necessary  to  effect  such  sales ;  and  out 

of  the  proceeds  thereof  to  retain  all  expenses  incurred 

by  him  in  executing  the  trusts  of  that  deed ;  to  repay 

himself  the  said  2,700/.,  and  all  other  such  subsequait 

loan%  together  with  all  charges  and  expends  attending 

the  same,  as  aforesaid ;  and  to  pay  over  the  surplus  to 

the  bankrupt.     The  deed  contained  covenants  by  the 

bankrupt  to  repay  all  further  advances  from  Defendant 

to  hiaciself,  not  exceeding  in  tha  whole  100/.  with  interest  '.ixi 

on  or  before  the  25th  of  March  IBSS,  or  within  six  calen* 

dar  months  from  thie  respective  times  of  such  advances 

being  made;   and  to  keep  the  said   cbatteb  insured 

against  damage  by  fire  in  3,000/.  in  Defendant's  name^ 

There    was   also   a    proviso    that   Defendant   should,  v:  ]i:^ 

previously  to  any  sale  under  the  powers  of  the  deed, 

give  one  calendar  month's  notice  in  writudg  to  the 

bankrupt. 

For  some  years  previously  to  Michaelmas  1831,  the 
bankrupt  kept  Mews  at  Brighton^  contsSning  coHch- 
hfHises  and  stabling  for  thirty-eight  horses,  which  he  let 
to  any  persons  who  wanted  them,  either  by  the  year, 
month,  week,  or  day.  He  also  took  in  horses  to  stand 
there  at  livety  at  different  prices,  varying  aocordihg  to 
the  number  of  feeds  of  corn  supplied  to  then ;  and  em^ 
ployed  an  ostler,  who  had  one  or  two  helpers,  to  attend 
to  them  as  occasion  required.  He  was  in  the  habit  of 
buying  hay,  straw,  and  oats,  which  be  laid  «p  in  the 
stable  he  himself  occupied,  and  supplied  to  the  horses 

standing 
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•tSM.  stiandiiig  in  the  Mews,  or  sold  to  any  'person  pii6 
wanted  theoi}  as  is  done  in  all  livery  stables.  -  Cbfds 
were  dbtribated  about  Brighton  to  announce  that  horses 
and  carriages  were  to  be  taken  in  at  the  Mewa  of  db^ 
bankrupt,  and  one  of  the  witnesses,  who  had  been*  his 
estler  there,  stated  that  his  object  was  to  take  in  any  hocs^ 
he  could  get.  The  bankrupt  ceased  to  occupy  die 
JMEews  at  Michaelmas  18SI. 

V  An  act  of  bankruptcy  on  or  about  the  26th  oi.Jum 
J 632  was  proved;  and  d^Jiat  issued  against  BusseU  vol 
October  I  but  the  bill  of  sale  of  the  5th  of  September 
•1832  was  relied  on  by  the -Defendant.  -t 

The  questions  for  theopinionof  theCourtuponaspeeial 
case  were,  first,  whether  there  was  a  sufficient  tradiiq^ 
proved  within  the  second  section  of  6  G.  4.  c.  16.,  either 
by  buying  and  selling,  or  by  buying  and  letting  to  hirac 
If  there  were,  then,  secondly,  whether  the  assignment  fol 
the  furniture  and  chattels  by  the  bill  of  sale  of  the  5th  of 
September  18S2  (being  a  transaction  after  an  act  df 
bankruptcy,  and  within  two  months  of  the  date  and 
issuing  of  the^^)  were  protected  by  the  eighQ^^econd 
section  or  any  other  section  of  6  G.  4.  <:.  16. 

'Jones  Seijt  was  to  have  argued  for  the  Plainti£^  but 
the  Court  called  on 

>  Ta{/{«n2  Serjt  for  the  Defendant  He  contended,  first, 
that  no  sufficient  trading  was  shewn  on  the  part  of  the 
lumkrupt,  because  the  statement  that  he  bought  and 
sold  horse  provender  was  qualified  by  the  statement 
that  he  did  so  *^  as  is  done  in  all  livery  stables,"  and 
for  aught  that  appeared  to  the  contrary,  livery  stable 
keepers  might  buy  and  sell  in  such  a  way  as  to  predvde 
them  firom  being  esteemed  traders  within  the  meaning 
of  the  statuties  of  bankruptcy.  This  was  the  rather  to 
be  inferred  fi*om  the  statutes  not  specifying  livery  stable 

keepers 


Jfieeper»  as :  traders^  dtbough  inn  keepers  and  hotel       t89S* 
'kec{)ers  are  expressly  mentioned.  *4 

r-j^Ioi  Smith  Y*  Scott  {a)  the  Defendant,  who  entertaiaad 
lodgers^  wdiT  held  a  trader  in  the  opacity  of  hotel  keeper, 
and. not  because  she  bought  and  sold  provisions;  andi^ 
^aientine  v.  FaugAan  it  was  held  that  an  occasioiial 
dealing  will  not  constitute  a  trading.  (£}  j 

But,  secondly,  this  was  a  payment  protected  by  life 
eigbty««econd  section  of  6  G.  4.  In  Hill  v.  Famdl{c) 
k  was  held  that  a  payment  for  books  sold  band  fide  widMn 
two.  months  of  the  Jlat  was  protected.  And  no  sotmd 
distinction  exists  between  a  sale  and  a  mortgage.  Thts 
ifaaa  payment  to  the  bankrupt  upon  a  bon&Jlde  mort- 
gage or  pledge,  and  was  entitled  to  the  same  fiivor  ftrm 
payment  upon  a  bonajide  sale  by  him.  The  eigbtjf- 
firat  section  has  reference  to  conveyances  made  to  cov«l" 
by^gone  debts,  and  not  to  immediate  transfers  in  the 
tway  of  sale  or  mortgage.  In  Carter  v.  Breton  (d),  where 
the  Defendant  claimed  to  retain  property  of  the  banfer 
tupt,  in  respect  of  a  liability  he  had  incurred  for  the 
bankrupt,  the  property  was  not  handed  over  to  him  till 
after  he  had  incurred  the  liability. 

■  -'  TiNDAL  C.  J.  I  think  there  is  no  ground  for  either 
of  the  objections  which  have  been  raised.  As  to  tfaefiiat;^ 
it  is  difficult  to  read  this  case,  and  give  the  words  em- 
ployed their  ordinary  sense,  without  coming  to  the 
conclusion  that  RmseU  traded  in  hay  and  oats.  *'  He 
'was  in  the  habit  of  buying  hay,  straw,  and  oats,  srYiA 
he  laid  up  in  the  stable  he  himself  occupied,  and 
supplied  to  the  horses  standing  in  the  Mews,  or  sold  lo 
any  person  who  wanted  them."  It  is  true,  it  is  added# 
^^as  is  done  in  all  livery  stables."     But  unless  we  eaA 

,      (#^)  9  BingL  14.  {c)  9B.bfC,4s*.  .^ 

(3)  Peake,  N.  P.  C.  108.  U)  6  Bingb.  617. 

infer 
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» 

igglfi.  i|i%  friHQ  tl^  €xpr^sioa  4  more  limited,  modo  pf 
dealing!  we  mnst  take  it  Uiat  he  sold  to  all  who  wi^Uf^ 
'^Mfl^tp  /iell;  »nd  h^  cas^  resembles  that  of  ^u  ioi^ 
J^ft^ipeir  b^ore  the  st^ute  of  6  Cf*  4.9  who,  if  he  ^14 
p^py^po^  paly  within  bis  owd  house^  was. not  Uajbl^^^ 
.ti^  l^krupt  laW|  but  liable  if  he  sold  iodiscrioijinately 
jU>  all  who  applied*  Here  U  is  expressly  fii^t^  tt^at 
j,jRlMl0i2's  dealiogs  were  not  con6ned  to  bis  Qyfmjq0fp^fs;is 
lA  thf)  Uvery  ^tables,  but  extended  to  aU  wJbA  wanted  ,bj^ 
<xHnmodities» 

Upon  the  second  objection^  the  question  b  rs^sed 
ifrhether  this  transaction  is  protected  by  the  eighty- 
^Qpd  secdon  of  6  G.  4. :  that  secticm  provides  that  pay- 
jQi^ts  made  by  and  to  any  bankrupt  without  notic^ 
jjbftirbe  yalid,  notwithstanding  any  prior  act  of  bank- 
fflptcy. 

.Cases  have  been  cited  where^  after  sale  of  goodsj  and 
payment  for  them,  it  has  been  decided  that  the  assignees 
dudl  not  recover  the  goods  without  payment  of  the  price. 
Apd  I  ^ree  in  the  principle  of  those  decisions,  because 
.it.  would  be  impossible  to  give  effect  to  the  payment  to 
the  bankrupt  without  validating  the  sale  by  him. 

Here^  there  was  no  payment  for  goods  sold  by  the 
banjcrupt,  but  a  loan  of  money  on  a  pledge;  and  if  that 
^^  within  the  protecdon  of  section  82,  the  bankrupt 
^  nMgbt  effectually  mortgage"  all  his  estate  after  an  act  of 
,  bfuik^ruptcy.     But  the  case  falls  expressly  within  sec- 
tion 81.  as  a  conveyance  made  by  the  bankrupt  after 
fu^  apt  of  bankruptcy,  and  within  two  montlis  of  a  com- 
mission. 
I 

Gaselee  J.  I  am  of  the  same  opinion.  It  would  be 
Jmpo^ible  to  state  a  trading  in  stronger  words  than 
those  employed  in  this  case,  where  it  is  shewn  that 
the  bankrupt  purchased  for  his  stables,  and  sold  to  all 
'who  applied.  If  he  had  sold  only  to  those  who  resorted 
1  to 
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to  his  stables,' perhaps  a  question  migM  have  ariseb;        ISSK 

but  if  he  sold  to  all  who  apf^Iied,  I  cannot  distingutsh 

his  case  flrom  that  of  a  farmer,  who,  before  the  statnte  oP 

9 1?.  ^^  sold  to  a  greater  extent  than  wai^  ne<Maftrj^ 

fi^r  hif  agricultnral  purposes.     As  to  the  objection  thiki 

ikAld  wHS  a  payment  protected  by  the  eighty-second  sed^ 

ttcto  df  ^the  statute,  I  understand  the  word  payment  M 

tliat  cttAlJse  to  apply  to  payment  of  a  debt,  and  not  to  h 

Ibkti  of  money  upon  tlie  [Security  of  6  t^dsfer  of  gdbds.^ 

■.J 

^  BoSANQUET  J.  I  am  of  the  same  opinion  on 'both 
points.  The  terms  of  the  case  appear  to  me  to  cBiSf- 
cfiide  the  first  by  finding  that  **  he  was  in  the  habit  o^ 
buying  hay,  straw,  and  oatsj  which  he  laid  up  in  tti^ 
stables  he  himself  occupied,  and  supplied  to  the  hors&i 
standing  in  the  Mews,  or  sold  to  any  person  who 
wanted  them/'  The  quantity  sold  is  not  material,  if 
&e  sold  indiscriminately  to  all  who  applied ;  and  thfe 
mere  addition  of  the  words  ^*  as  is  done  in  all  livery 
sta'bles,''  do  not  qualify  the  general  dealing.  Upon  the 
second  head,  it  seems  to  me  impossible  to  contend  that 
this  transaction  of  the  5th  of  September  1832,  can  be 
protected  under  the  eighty-second  section  of  6  6. 4* 
The  transaction  clearly  falls*  under  the  provisions  of  (he 
aghty^first  section,  and  if  it  had  occurred  more  than  two 
months  before  the  j^/,  would  have  been  protected  ;  Vi^t 
it  happened  shortly  before  the  fiat  issued,  and  I  catihot 
see  how  an  advance  of  money,  and  the  peftaitting  ihe 
bankrupt  to  retain  his  own  goods  after  he  had  assigncfd 
them  as  a  security  for  the  loan,  can  be  called  a  pay^ieiit 
within  the  eighty-second  section. 

Aldersok  J.  I  am  of  the  same  opinion  bti  bbtii 
points.  First,  the  facts  found  by  the  jury  ishew  a  suffi- 
cient trading;  and,  secondly,  this  is  not  a  case  falUiigf 
within  the  protection  of  the  eighty-second  section. 

In 
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laSS^  In   the   eighty-first  and   eigh^-second   section,   the 

legislature  had  in  view  different  classes  of  transactions. 
The  eighty-first  applies  to  conveyances  by  the  bank- 
rupt; the  eighty«8econd  to  payments  tniade  by  and  to 
him.  And  if  this  transaction  were  held  to  fall  within 
^,^(^^^.,T the  eighty-second  sectioui  the  sections  would  havefs^f" 

4:n;»t  *>>v    .V  dilEerent  operations,  absurd,  and  incompatible  with  eacn 

'''^ '/  .)  <:      otlfier.     It  seems  to  me,  therefore,  that  thing3  include ; 

\i  ,(>  .V.  ^^  section  81  are  excluded  from  section  82,  and  that- 
the  present  transaction  is  included  in  section  81,  as  a 
contract  or  conveyance  made  by  the  bankrupt  within 

iw    ^^'  ■'      two  months  of  the,/!^/.  •  * 

.The  decisions  cited  have  certainly  included  cases  not' 
wl^)in  the  letter  of  the  act ;  but  looking  at  the  law  as  itu 
stood  before  the  6  G.  4.,  I  think  they  were  decided  otf  J 
a  right  principle.     The  act  of  19  G.  2.  c.  32.  explikibs 
what  is  meant  by  payment:  after  reciting  the  injury  toi* 
trade  and  credit  by  defeating  payments  made  after  secret 
acts  of  bankruptcy,  it  enacts,  *^  that  no  person  wh0 
is  or  shall  be  really  and  bond  j^  a  creditor  of  any 
bankrupt,  for  or  in  respect  of  goods  really  and  hon&fiie 
sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bUL 
or  bills  of  exchangCi  really  and  hona  Jidc  drawn,  nego- 
tiated, or  accepted  by  such  bankrupt  in  the  usual  and 
or^noiTf  course  of  trade  and  dealings  shall  be  liable,  to. 
refund  or  repay  to  the  assignee  or  assignees  of  such 
bankrupt's  estate,  any  money  which  before  the  suing^- 
forth  of  such  commission,  was  really  and  bonajide,  and 
in  the  usual  and  ordinary  course  of  trade  and  dealing 
received  by  such  person  of  any  such  bankrupt,  before  ** 
such  time  as  the  person  receiving  the  same  shall  know,   i 
understand,  or  have  notice  that  he  is  become  a  bank*, 
rupt^  or  that  he  is  in  insolvent  circumstances."     That 
explains. what  is  meant  by  payments  made  to  the  bank««-' 
ruptf  and  the  decisions  cited  by  my  brother  Talfowrd. 

^  "  Judgment  for  Plaintifi. 
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Mallam  V*  Arden  and  Others.  *       i^.1rt^. 


n 

THE  Defendant  Arden  demised  a  house  to  the  Plain-  Defiendant 
.     tiff  "for  one  year  certain,  at  a  rent  of  21/. ;  the  same  "•^^^  '««*^ 

payab  e  quir- 
ts be  pBid  quarterly,  or  half  quarterly  if  required,  and  teriy,  or  Jbalf 

^  finonths  legal  notice  to  be  given  previous  to  taking  pt^t^rlj^^ 

I»s»«ssion/  Defendant 

During  the  first  year,  the  Defendant  Arden  received  having  re* 
her  rent  quarterly  ;  but  when  the  first  half  quarter  of  ^"^  the jpent 
tbe>  second  year  had  elapsed,  she  distrained  for  half  a  twelmnonth* 
quarter's  rent,  without  having  expressly  required  the  ^^^  ^^  ^ 
Ehuntiff  to  pay  half  quarterly.  ■  StH^dce, 

The  Plaintiff  paid  the  rent  next  morning,  and  brought  dittnin  for  a 

this  action  of  trespass  on  the  ground  that  until  the  De-  ^^  q»*rter^s 

rent* 
fendant  had  made  an   express  request,  she   was  not 

aathorized  to  distrain  for  half  a  quarter's  rent. 

A  verdict  having  been  given  for  the  Plaintiff,  one 

shilling  damages,  with  leave  for  the  Defendant  to  move 

to  enter  a  nonsuit, 

Talfowxl  Seijt.  obtained  a  rule  nisi  accordingly^  on 
the  ground  that  the  distress  itself  was  a  legal  mode  of 
requiring  payment :  Kind  v.  Ammery  (a),  Bramne  v.  Hwn-^ 

WUde  Seijt.  shewed  cause.  The  cases  which  decide 
that  a  demand  in  fact  is  unnecessary  previous  to  distress,  ~ 
proceed  on  the  assumption  that  the  tenant  has  notice 
by  the  original  contract,  and  is  bound  to  be  on  the 
premises  when  the  rent  becomes  due.  Where  the  con- 
tract does  not  afford  precise  notice  of  the  time  of  pay-^ 

{fl)  Hutu  23.  (b)  Hob.  ao8. 

menty 
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ment,  or  rent  is  to  be  paid  off  the  land,  notice  in  &ct  is 
necessary  before  distress,     Bac.  Abr.  Rent.  vol.  6.  p.  32. 
Here  the  tenant  was  not  only  without  any  such  notioei 
but  was  misled  by  the  landlord's  previous  conduct. 
The  Court  now  called  on 


Taffimrdf  who  contended,  that  under  the  terms  of  the 
agreement,  the  Plaintiff  ought  to  have  been  on  the  pre- 
mises and  ready  to  pay  his  rent  half  quarterly  as  well  as 
quarterly.  The  distress  was  a  legal  demand,  as  an 
action  is  the  legal  demand  on  a  promissory  note  after  it 
becomes  due :  Rumball  v.  BeUL  {a) 

TiNDAJL  C.  J.  According  to  the  evidence,  the  De* 
fendant  seems  to  have  made  her  election  as  to  the  period 
of  payment  It  would  be  unreasonable  to  expose  tiie 
tenant  suddenly  to  the  costs  of  a  distress,  and  I  think  a 
previous  requisition  was  necessary  upon  altering  the 
period  of  payment. 

Gaselee  J.  Without  deciding  whether  the  Defenck 
ant's  election  was  determined  by  the  previous  receipt  of 
rent,  I  think  that  a  request  was  necessary  before  dis- 
training for  half  a  quarter's  rent. 

BosAKQUET  J.  concurred. 

Alderson  J.  Distress  is  in  ordinary  cases  a  demaikd, 
because  the  tenant  by  his  bargain  ought  to  be  at  hand 
to  pay  hb  rent  when  due*  But  in  the  case  of  a  pend 
rent  a  tenant  not  knowing  whether  his  landlord  will 
insist  on  the  penal  reut,  is  not  bound  to  be  ready  to  pay 
before  notice.  There,  distress  is  not  equivalent  tb 
demand,  and  cannot  be  made  before  a  demand  in  fact 
The  present  appears  to  me  to  be  a  similar  case^  and 

(a)  10  Mod.  38. 

widioat 
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wkbottt  deciding  whether  the  landlord  had  made  his 

elfcdon  by  previoii«  receipts,  I  think  be  ought  to  have  m^  '  'iT' ' 
reqnijred  payment  befinre  distraining  on  the  present  v.     " ' 

occasion.  As^pjff^^^. 

Rule  discharged*  {a) 

(a)  From  a  gentleman  at  the  bar. 


Venafra  V.  Johnson,  Clerk.  ^«v.  x8. 

'pHE  Plaintiff  declared  that  the  Defendant  falsely  and  In  an  action 
• .  maliciously,  and  without  any  reasonable  or  probable^  f^^t  for 
oiuae  whatever,  caused  a  certain  information  to  be  made  t  akbg  Plain- 
aod  preferred  before  the  justices  of  a  police  office^  to  wit,  ^^^  ^  ^?^^^ 
th^  information  of  Charles  Davis^  whereby  Charles  Davis  causing  him 
gave  the  justices  to  understand  and  be  informed  that  ^^^^  >">- 
the  Plaintiff  had  menaced  the  Defendant  by  saying,  that  out'reLowijle 
he^  the  Plaintifl^  '^  would  lose  half  his  blood  but  that  the  or  probable 
Defendant  should  have  it ;''  and  the  Defendant  then  and  ^^'  ^°  ^  ^ 

1  J  1      I         •  i.    1  J.  charge  that  he 

tbete  deposed,  that,  m  consequence  of  the  statement  of  had  uttered 
Charles  Davis,  he,  the  Defendant,  apprehended  that  be  m^aces 
went  in  danger  of  his  life,  and  that  he  did  not  make  the  xfi^endant's 
information  from  ill  will  or  malice,  but  merely  for  the  Iife»  Held» 
safety  of  his  life  and  person :  that  the  Defendant  mali-  ^^^}^  ^** 

not  for  the 

cioasly,  and  without  reasonable  or  probable  cause,  pro-  juj^  alone  to 
cued  the  justices  to  issue  their  warrant  for  bringing  determine 

the  Plaintiff  before  them ;  that  he  appeared  b^ore  them  Z^,.«. :..! 

■^  ■  meniices  jus* 

accordingly,  when  the  Defendant  maliciously,  and  with*  tified  the 
out  reasonable  or  probable  cause,  procured  him  to  be  ^^^*  J'"^. . 

that  It  should 

cwfine^  in  TothiU  Fields  prison  for  forty-^ght  houni  iiave  been  left 
until  he  found  bail  for  his  appearance  at  the  sessions  to  to  the  jury  to 

determine 
wlietiier  the  Defendant  believed  the  menaces,  befbrer  the  Jttdge  decided  whether  or 
not  there  was  reasonable  and  probable  cause  for  the  chaige. 

.YoIm  X«  X  answer 
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answer  such  mattens  as  the  Defendant  should  compliim 
of  against  him :  that  the  PlaintiiF  was  ready  and  wilUpg 
to  answer  any  charge  at  the  sessions,  but  that  tb^  De- 
fendant made  none  against  him. 

Plea,  the  general  issue. 

At  the  trial  before  Park  J.,  it  appeared  that  the 
Plaintiff,  a  dancer,  had  hired  for  a  year  two  rooms  in  a 
house  belonging  to  the  Defendant,  for  the  purpose  of 
teaching  dancing  privately.  In  a  short  time  the  Plain- 
tiff and  Defendant  had  much  altercation  on  the  sub- 
ject of  certain  subscription  balls,  which  the  Plaintiff 
proposed  to  give  on  the  premises,  and  which  the  D^ 
fendant  refused  to  allow.  The  Plainti£^  however,  per- 
sisted in  announcing  a  ball  for  the  18th  of  March  1881, 
although  the  Defendant's  servants,  by  his  orders,,  re- 
peatedly took  down  from  the  windows  of  the  hoij^^e 
the  notices  fixed  there  by  the  Plaintiff,  and  once,  refused 
to  allow  the  Plaintiff  to  enter  the  house.  On  that 
occasion  some  high  words  fell  from  the  Plainti£^  and  on 
the  1 7th  of  March  the  Defendant  proceeded  to  a  pdlice 
o£Sce  with  his  servant  Davis,  who  deposed  that  the 
Plaintiff  had  said  he  *^  would  lose  half  his  blood,  but  the 
Defendant  should  have  it ; "  whereupon  the  Defendant 
swore  that  he  believed  his  life  in  danger  from  the  Plain- 
tifi^  and  the  magistrate  issued  a  warrant  for  the  Plaintiff's 
attendance. 

The  Plaintiff  attended  the  police  office  on  the  18tb, 
and  denied  that  he  had  used  the  expressions  imputed  to 
him  by  Davis.  The  magistrate,  however,  required  him 
to  give  bail  to  answer  any  charge  to  be  made  by  the  De- 
fendant at  the  next  sessions,  when  the  Defendant  offered 
to  withdraw  his  charge,  if  the  Plaintiff  would  at  once  quit 
the  Defendant's  house.  While  the  Plaintiff  was  consider- 
ing whether  or  not  he  should  comply,  the  Defendant 
withdrew,  and  the  Plaintiff  was  committed  to  Toihill 
Fields  prison,  where  he  lay  all  night  instead  of  appearing 


.-•■  V 


at 
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at  his  bally  and  was  only  liberated  the  next  day  upon 
procuring  baih 

The  Defendant  did  not  prossecute  at  the  sessions ;  but 
the  learned  Judge,  thinking  upon  this  evidence  that  the 
Defendant  had  reasonable  ground  for  making  the  charge 
at  the  police  ofBcei  the  counsel  for  the  Plaintiff  con- 
'  tended,  that  the  Defendant's  complaint  at  the  police 
oflSce  was  merely  colorable ;  the  negotiation  he  entered 
into  there,  coupled  with  previous  circumstances,  plainly 
shewing  that  his  object  was  to  get  the  PIainti£P  out  of 
his  house,  and  that  he  never  believed  his  life  to  be  in 
danger.  Whether  the  Plainti£Phad  ever  used^the  words 
imputed  to  him  by  Davis,  at  least  in  the  sense  in  which 
fae  had  been  represented  to  have  used  them,  and  whe- 
ther the  Defendant  really  believed  his  life  in  danger, 
were  facts  to  be  left  to  the  jury  before  the  Judge  could 
decide  whether  there  was  reasonable  or  probable  cause 
for  making  the  charge  at  the  police  office. 

The  learned  Judge,  however,  thought  the  testimony 
of  DaviSf  accredited  as  it  was  by  the  police  magistrate, 
aiforded  of  itself  reasonable  and  probable  cause  for  the 
Plaintiff's  charge;  and  he  declined  to  leave  any  question 
to  the  jury,  whereupon  Plaintiff  was  nonsuited ;  and 


1833. 


Venafra 
Johnson. 


Spankie  Serjt  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  on  the  ground  that  the  questions  suggested  as 
above  at  the  trial  ought  to  have  been  left  to  the  jury, 
and  the  facts  to  have  been  found  by  them,  before  the 
Judge  could  be  in  a  position  to  say  whether  or  not  the 
Defendant  had  reasonable  or  probable  cause  for  the 
course  he  had  pursued:  Willans  v.  Taylor,  {a) 

Jones  Serjt,  who  shewed  cause,  contended  that  the 
deposition  ofDavis,  whether  true  or  not,  afforded  a  rea- 


(«)  6  BingL  183. 
X  2 
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tiflb'  cause  of  action  shall  amount  to  the  sum  of  lO^^ 
or  405.  or  upwards,  as  aforesaid,  affidavit  shall  be  made 
and  filed  of  such  cause  of  action; — and  the  sum  or 
sums  specified  in  such  affidavit  shall  be  indoned  on  the 
back  of  such  writ  or  process,  for  which  sum  or  aama  b^ 
indorsed  the  sheriff  or  other  officer  to  whom  suck  wrk 
or  process  shall  be  directed  shall  take  bail,  and  for  no 
more."  All  that  the  fair  import  of  those  words  demands 
has  been  done  in  the  present  instance :  an  affidavit  of  the 
cause  of  action  has  been  made  and  filed  ;  of  the  CBHsefiMr 
which  the  Defendant  is  now  arrested;  for  there  is  no 
pretence  for  saying  that  the  first  arrest  was  for  a  diffiareot 
cause  of  acdon.  But  it  has  been  urged  that  the  deponent 
could  not  be  indicted  for  perjury.  I  am  unable  to  per* 
ceive  why  he  should  not,  if  the  affidavit  be  untrue;  for  H 
he  uses  it  for  the  second  arrest,  it  is  the  affidavit  of  the 
cause  of  action  in  that  proceeding. 

And  no  answer  has  been  given  to  the  case  of  Bqt^  v. 
Durandy  where  it  was  held  that  if  a  plaintiff  proceed  by 
a  second  original  capias^  instead  of  a  testatum  capias^  a 
second  affidavit  to  hold  to  bail  is  not  necessary.  In 
this  Court  it  has  never  been  the  practice  to  file  a  second 
affidavit  upon  a  second  arrest  for  the  same  cause  of 
action ;  and  upon  conference  with  the  otlier  Judges,  I 
find  it  to  be  their  opinion  that  a  second  affidavit  is,  in 
such  a  case,  unnecessary. 


>  Gaselee  J.  I  say  nothing  on  the  main  point,  be- 
cause the  Chief  Justice  has  delivered  his  opinion  so 
folly. 

With  respect  to  the  indorsement,  the  arrest  having 
proceeded  on  the  affidavit  to  hold  to  bail,  the  proper  in- 
dorsement was  the  amount  for  which  the  Defendant  was 
held  to  bail ;  and,  as  the  first  action  had  not  proceeded 
beyond  the  writ,  the  discontinuance  of  that  writ  was  a 
sufficient  discontinuance  to  authorize  a  fresh  action, 

especially 
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the  Defendant  believed  the  charge  he  made  against  the 
Plaintiff,  or  whether  it  was  altogether  colorable.  I 
think  the  rule  should  be  made  absolute. 

* 

BosANQUET  J.  I  am  of  the  same  opinion.  It  is 
true  the  motive  of  the  Defendant  will  not  of  itself 
furnish  the  Plaintiff  with  a  cause  of  action ;  the  question 
still  remains  whether  he  proceeded  on  reasonable  or 
probable  cause ;  and  with  a  view  to  that^  the  sense  in 
which  the  Plaintiff  spoke  the  words  ascribed  to  him 
was  as  much  a  fact  to  be  ascertained  as  the  speaking  of 
the  words  themselves.  That  fact  not  having  been  left 
to  the  jury,  I  think  the  cause  should  go  down  again. 

Alderson  J.  I  should  hikve  no  doubt,  if  the  Plaintiff 
had  seriously  threatened  the  life  of  the  Defendant,  that 
that  would  have  been  a  reasonable  and  probable  cause 
for  the  Defendant's  charge  at  the  police  office;  but  the 
sense  in  which  the  Plaintiff  used  the  words,  and  the 
Defendant's  belief  of  them,  were  questions  of  fact  which 
ought  to  have  been  ascertained  by  the  jury. 

Park  J.  I  coincide  with  the  rest  of  the  Court; 
and  I  directed  the  nonsuit  because  it  appeared  to  me, 
at  the  time,  that  the  £icts  were  all  one  way.  In  that  I 
think  I  was  in  error,  and  that  it  should  have  been  left 
to  the  jury  to  say  whether  the  words  ascribed  to  the 
Plaintiff  were  spoken  with  the  bearing  and  intent 
supposed. 

Rule  absolute,  (a) 

(a)  UpoD  a  new  trial  the  PlaintifF  obtained  a  yerdtct  for  xoo/. 
daouiges. 
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officer  to  whom  such  writ  or  process  shall  be  directed, 
shall  take  bail,  and  for  no  more."     If  the  affidavit  be 
V.  not  before  the  proper  officer,  there  is  no  affidavit,  and 

Stuart,  q^  ^j^^^  ^^  cases  turn  ;  but  where  there  is  an  affidavit 
before  the  proper  officer,  as  in  Boj/d  v.  Durandj  where 
the  officer  for  the  county  into  which  the  second  writ 
issued  was  also  the  officer  concerned  with  the  first  wri^ 
a  second  affidavit  is  neither  necessary  nor  usual. 

Alderson  J.  I  am  of  the  same  opinion ;  but  the 
matter  having  been  so  fully  discussed,  I  shall  not  enter 
into  it  at  any  length.  No  doubt  the  act  for  the  uni^ 
formi^  of  process  requires  an  indorsement  on  the  writ 
in  cases  of  two  classes :  one,  where  a  party  b  held  to 
bail  by  affidavit ;  the  other,  where  he  is  held  to  bail  by 
order  of  a  Judge,  independently  of  any  affidavit,  as 
upon  an  arrest  or  detainer  in  trover. 

But,  in  the  present  case,  it  would  have  been  objec« 
tionable  to  indorse  on  the  writ  the  order  of  Court  for 
the  arrest,  obtained  under  the  new  rules ;  for  that  order 
is  different  from  the  order  referred  to  by  the  statute, 
and  required  for  a  very  different  purpose ;  it  is  not  like 
the  order  required  by  the  statute  to  apprise  the  Defend- 
ant of  the  cause  for  which  he  vis  held  to  bail,  but  merely 
to  protect  him  from  a  vexatious  arrest,  by  requiring  the 
Plaintiff,  in  the  first  instance,  to  satisfy  a  Judge  that 
there  is  ground  for  a  second  writ.  If,  in  such  a  case, 
the  Judge  has  been  deceived,  the  party  arrested  may 
have  relief  upon  application ;  but  it  has  not  been  shewn 
here  that  the  discretion  of  the  Court  has  been  im- 
properly exercised. 

With  respect  to  the  affidavit,  the  statute  12  G.  1. 
c.  29.  only  requires  an  affidavit ;  that  is,  that  the  party 
should  pledge  his  oath  as  to  the  existence  of  the  debt* 
That  has  been  done  effectually  in  the  present  instance, 
and  therefore  the  rule  must  be 

Discharged. 


N 
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the  Court  would  not  look  at  the  bare  fact  of  the  re-  18S3. 
vocation,  although  the  order  of  Nisi  Prius  had  stipulated 
that  the  death  of  either  party  should  not  be  a  ground 
of  revocation,  but  would  see  whether  under  all  the 
circumstances  the  revocation  was  honajlde  or  not.  In 
4ston  V.  George  {a\  where  an  authority  to  refer  was 
revoked  because  the  party  could  not  procure  the  at- 
tendance of  material  witnesses  before  the  arbitrator,  the 
Court  refused  to  allow  any  costs. 

Wilde^  in  support  of  his  rule,  disputed  the  good  £iith 
of  the  Defendant's  proceeding. 

TiNDAL  C.  J.  The  question  is,  whether  under  the 
circumstances  the  Defendant  has  wrongfully  revoked  his 
submission.  By  the  order  of  Nisi  Priusy  it  is  expressly* 
provided  that  the  death  of  either  party  is  not  to  operate 
as  a  revocation;  and  therefore  if  the  Defendant  proposed 
that  the  examination  of  the  Plaintiff  should  be  a  con- 
dition of  his  consenting  to  a  reference,  he  ought  to  have 
stipulated  for  the  insertion  of  such  a  condition.  Instead 
of  that,  the  rule  is  drawn  in  the  ordinary  way,  providing 
merely  that  the  arbitrator  shall  be  at  liberty  to  examine 
the  parties,  and  there  are  many  circumstances  which  shew 
that  such  could  not  have  been  the  sole  ground  of  the 
Defendant's  entering  into  the  rule.  It  seems,  therefore, 
that  there  was  no  reasonable  cause  for  the  revocation, 
and  the  Defendant  should  pay  the  costs  of  the  trial. 

Gaselee  J.  concurred. 

BoGANQUET  J.  I  was  in  doubt  at  first  whether  this 
revocation  did  not  fall  within  the  principle  laid  down  in 
Asion  V.  George,  and  thought  that  the  Defendant  had 
revoked  the  submission  because  he  was  deprived  of  the 

(a)  %B.^  Aid,  395. 

X  4  advantage 
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advantage  of  examining  the  Plaintiff.  It  ^pears^  how<* 
ever,  from  the  affidavits,  that  such  was  not  the  true  ground, 
and  therefore  this  rule  ought  to  be  made  absolute. 

Alderson  J.  I  entirely  concur.  The  arbitration  , 
was  entered  into  under  special  circumstances,  for  the 
parties  were  not  to  be  bound  except  at  law,  and  there 
was  an  express  stipulation  with  respect  to  further  pro- 
ceedings. If  the  Defendant  meant  that  the  death  of  the 
Plaintiff  before  examination  should  be  a  ground  of  re- 
vocation, he  ought  to  have  expressly  stipulated  for  it, 
and  also  for  the  examination  of  the  Plaintiff  if  he  meant 
it  to  be  a  condition  of  the  reference. 

Rule  absolute. 


JoNE^  t;.  WiNKFiELD  and  Another. 

D  Y  a  deed  oijuly  1882,  the  Defendants  covenanted  to 
pay  the  Plaintiff,  for  certain  machinery,  a  rent  of 
12002.  a  year  by  twelve  monthly  instalments,  and  1100/. 
a  year  by  four  quarterly  payments. 

The  machinery  was  demised  for  seventeen  years,  and 
the  Defendants  were  to  be  at  liberty  to  retain  the  rent 
of  1100/.,  or  any  part  thereof,  upon  giving  the  Plaintiff 
a  bond  to  pay  whatever  they  so  retained,  at  the  end  of 
the  seventeen  years,  with  interest. 

The  Defendants  having  omitted  to  pay  the  1100/. 
rent,  or  to  give  a  bond  in  lieu,  the  Plaintiff  brought  thb 
action  for  five  quarters  thereof,  or  1375/. 

Upon  an  affidavit  by  the  Defendants,  that  it  had  been 


Nov*  20. 

By  a  deed  of 
leaae  it  was 
tdpuUted  that 
the  lessees 
should  be  at 
liberty  to  re- 
tain a  rent  of 
izoo/.ayeary 
or  any  part 
thereof,  upon 
giving  the 
lessor  a  bond 
to  pay  what- 
ever they  so 
retained,  at 
the  end  of 
seventeen 
year^  with 
interest. 

The  lessees  having  omitted  to  pay  the  rent  or  give  a  bond,  and  the  lessor  having 
sued  for  the  rent,  the  Court  refused  to  stay  proceedings  on  affidavit  that  since  the 
commencement  of  the  suit  the  lessees  had  executed  and  tendered  to  the  lessor,  a  bond 
for  the  amount  retained  and  to  be  retained. 

under- 
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understood  they  were  to  retain  the  1100/.  rent;  that  up        1833. 
to  the  time  of  this  suit  they  had  omitted  to  execute  a         !!  ^  '~ 

JONBB 

bond  through  inadvertence^  but  that  since  the  suit  had  ^^ 

commenced,   they  had  executed  and  tendered   to   the    Wimkfiiid. 
Plaintiff  a  bond  for  the  amount  retained  and  to  be 
retained  in  future, 

WUde  Seijt.  obtained  a  rule  nisi  to  stay  proceedings 
on  payment  of  costs. 

Stephen  Seijt  shewed  cause  on  an  affidavit  from  the  ' 
Plaintiff,  which  denied  the  existence  of  any  such  under- 
standing as  that  which  had  been  deposed  to  by  the 
Defendants.  He  contended,  that  if  this  application 
could  prevail,  the  statute  of  Anne  for  staying  proceed- 
ings on  bonds  on  payment  of  principal  and  interest 
would  be  useless,  and  referred  to  Bac.  Abr.  Condition^ 
and  Vin.  Abr.  Condition. 

Wilde  relied  on  the  Defendants'  affidavit 

TiNDAL  C.  J.  I  think  the  Court  has  no  jurisdiction 
to  interfere  under  the  circumstances  of  this  case.  The 
language  of  the  proviso  is,  that  the  Defendants  shall  be 
at  liberty  to  retain  the  rent  of  1 100/.  a  year,  or  any  part 
of  it,  upon  executing  to  the  Plaintiff  a  bond  to  pay  at 
the  end  of  seventeen  years,  with  interest,  whatever  they 
so  retain. 

If  the  bond  had  been  executed,  that  might  have  been 
an  answer  to  the  action;  but  we  cannot  furnish  the 
Defendants  with  an  answer  which  is  wanting  from  their 
own  negligence.  No  bad  faith  is  imputed  to  the  Plain- 
tiff; the  rule,  therefore,  must  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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iv^.ft4.      Belcher  and  Others,  Assignees  of  MaberlY) 

a  Bankrupt,  v.  Lloyd  and  Others. 

On  the  ad  of  'T'HE  Plaintiffs,  as  assignees  of  Maberly^  having  sued 

Btefaa^te^*  the  Defendants  as  acceptors  of  a  bill  of  exchange 

bankers,  re-  ^or  1000/.,  drawn  at  Edinburgh  on  the  30th  of  December 

cdfed  from  1 83 1  by  the  Commercial  Banking  Company  of  Scotland^ 

of*exchanff%  Payable  ten  days  after  date  to  the  order  of  John  Stephens, 

for  760/.,    '•  and  by  Stephens  indorsed  to  Maberly^ 

^hh  ^^"  '^^^  Defendants  paid  257/.  into  court,  and  sought  to 

nersy  indorsed  set  off  against  the  Plaintiffs'  demand  the  sum  of  760/., 

by  him  to  jjj  respect  of  a  bill  of  exchange  for  that  amount,  drawn 

B.C.  to  De-  *^  Aberdeen,   December  the   24? th    1831,   by  Maberli/s 

fendants.  Aberdeen   bank   on  Maberh^s   London  bank;    payable 

the  bill  be-  ^"  ^^^^  ^^^^^  ^^^^  ^^  Alexander  BlacJcie  or  order ;  by 

came  due»  and  BlacJcie  indorsed  to  the  Commercial  Banking  Company ; 

mJh*^"^  and  by  the  Commercial  Banking  Company  indoreed  to 

same  day,  the  the  Defendants. 

bill  was  dis-  The  Defendants,  bankers  in  London,  were  engaged 

On  the  7'th  ^"  ^^"^  extensive  banking  transactions  with  the  Com- 

the  Defend-  mercial  Banking  Company,  when,  on  the  2d  oi  January 

^ts,  who         1882,   they  received   from  that  company  the  two  bills 

then  had  in  , 

their  hands        ^hove  set  out. 

sufficient  aiisets 

of  B.  C.  to  cover  the  bill,  returned  it  to  B.  C.  with  a  receipt  for  the  amount  indorsed 
on  it»  and  having  on  the  ad  entered  the  bill  to  the  credit  of  B,  C.  now  entered  it 
as  a  debit. 

The  Defendants  were  also  the  acceptors  of  a  bill  for  1000/.,  drawn  by  B*C 
indorsed  to  H»  and  due  on  the  lath  of  January. 

On  the  9th  B.  C.  sent  back  the  760/.  bill  to  the  Defendants,  with  instructions 
to  carry  into  effect  views  expressed  by  B.C.  in  a  letter  addressed  to  Defendamts  on 
the  6th  in  anticipation  of  Af.'s  failure.    That  letter  was  as  follows:  — 

^  We  think  that  you  would  be  entitled  to  retain  the  looo/.  as  a  set-oflT  for  the 
760/.  s  at  all  events  we  will  trust  to  your  doing  the  best  for  us  in  this  matter." 

In  an  action  brought  against  the  Defendants  by  the  assignees  of  M.  on  the  zooo/. 
bill,  the  jury  having  found  that  the  transaction  between  the  Defendants  and  B.  C. 
on  the  760/.  bill  was  closed  on  the  7th,  Held,  that  they  could  not  set  off  that  bill 
against  the  1000/.  bill. 

The 
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The  bill  for  1000/.  they  accepted  as  required,  and 
entered  the  other  in  their  short  bill  credit  book  as  fol- 
lows: "Commercial  Banking  Company;  Maberiy;  6th  of 
January;  7601."  On  that  day  Maberly  stopped  payment 
in  LondoHj  of  the  probability  of  which  occurrence  the 
Defendants  had  apprised  the  Commercial  Banking  Com- 
pany by  a  letter  dispatched  from  London  on  the  Sd« 

In  answer  to  this  communication,  the  Commercial 
Banking  Company,  on  the  6th  of  January^  wrote  from 
Edinburgh  to  the  Defendants  as  follows: — "  We  think 
that  you  would  be  entitled  to  retain  the  1000/.  contained 
in  oar  draft  of  the  30th  ultimo  as  a  set-*off  for  the  draft 
for  760/.,  and  of  any  others  which  may  be  sent  up  to 
you,  and  of  the  bank  notes  which  we  or  any  of  our 
agents  may  have,  and  that  the  one  might  be  ofifered  in 
exchange  for  the  other.  At  all  events  we  will  trust  to 
your  doing  your  best  for  us  in  this  matter,  and  keeping 
hold  of  the  1000/.  if^ssible." 

On  the  same  6th  of  January  the  760/.  bill  became 
due  in  London ;  and  being  dishonored,  the  Defendants, 
on  the  7th,  before  the  Commercial  Banking  Company's 
letter  of  the  6th  came  to  hand,  returned  the  bill  (with 
a  protest  for  non-payment,  and  a  receipt,  as  by  the 
Defendants  from  the  Commercial  Banking  Company, 
indorsed  upon  it),  in  a  letter  addressed  to  the  Com- 
mercial Banking  Company  at  Edinburgh.  The  Defend- 
ants had  at  that  time  in  their  hands  sufficient  assets  of 
the  Company  to  discharge  the  bill,  and  converted  the 
former  entry  of  credit  into  a  debit  to  the  same  amount. 
This  was  the  practice  of  the  two  banks  with  respect  to 
dishonoured  bills. 

On  the  9th,  the  Commercial  Banking  Company  sent 
back  the  760/.  bill  to  the  Defendants,  saying,  in  the 
letter  which  inclosed  it,  "  we  return  with  protest  draft 
upon  Maberly  760/.,  to  enable  you  to  carry  into  effect 
our  views,  as  stated  in  our  letter  of  6th  instant." 

On 
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On  the  12thy  the  Defendants'  acceptance  became  dae; 
but  when  the  bill  was  presented,  they  refused  payment, 
and  stated  that  such  refusal  was  by  order  of  the 
drawers. 

The  Defendants'  books  were  not  produced  at  the 
trial;  but  it  was  proved  that  on  the  6th  oi  January 
1832,  and  long  after,  the  Defendants,  although  they 
held  adequate  securities,  were  under  large  engagements 
for  the  Commercial  Banking  Company;  but  all  the 
responsibilities  which  the  Defendants  were  under  for  the 
Company  in  January  1832  were  paid  off  long  before 
the  present  action,  and  the  cash  balance  in  the  hands 
of  the  Defendants,  due  to  the  Company,  was,  after 
January  1832,  frequently  considerable.  A  commission 
of  bankrupt  was  issued  against  Maberly  on  the  26th  of 
January  1832. 

Tindal  C.J.  left  it  to  the  jury  to  say  whether  the  bill 
of  exchange  for  760/.  was  remitted  by  the  bankers  in 
London  to  the  bankers  in  Scotland^  meaning  that  the 
transaction  should  be  closed  as  between  them  and  the 
bankers  in  Scotland.  If  they  thought  so^  they  were  to 
find  their  verdict  for  the  Plaintifis. 

A  verdict  having  been  found  for  the  Plaintiffi, 


Stephen  Serjt.  moved  to  set  it  aside  and  enter  a  non- 
suit, on  the  ground  that,  although  the  Defendants  might 
have  meant  to  close  the  transaction  as  between  them- 
selves and  the  Commercial  Banking  Company,  when 
they  sent  back  the  dishonoured  bill  for  760/.  under  pro* 
test,  on  the  7th  of  Jan.  1832,  yet  that  no  such  inten- 
tion was  entertained  by  the  Commercial  Banking  Com- 
pany, who  had  on  the  preceding  day,  viz.  on  the  6th  of 
January,  written  to  the  Defendants,  to  explain  what 
their  wishes  were  on  that  head.  On  the  6th  of  January 
1832,  and  long  after,  the  Defendants,  although  they  held 
adequate  securities,  were  under  large  engagements  for 
the  Commercial  Banking  Company.     The  Defendants, 

therefore, 
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therefore^  were  remitted  to  their  rights  in  respect  of  that 
bill  far  760/.  by  their  having  consented  to  hold  it  on  the 
terms  proposed  by  the  Commercial  Banking  Company 
to  them  in  the  letter  of  the  6th  of  January.  At  all 
eventi^  that  bill  of  exchange  having  been  again  trans- 
ferred and  remitted  by  the  Commercial  Banking  Com- 
pany to  the  Defendants  after  it  became  due,  and  pre- 
viously to  the  commission  against  Maberlyy  the  De- 
fendants were  clearly  entitled  to  set  it  off  against  their 
acceptance  for  1000/.  upon  which  this  action  was  brought. 
A  rule  nisi  having  been  granted, 


1833. 


WUde  and  Spankie  Seijts.  shewed  cause.  The  finding 
of  the  jury,  that  the  transaction  as  between  the  Defendants 
and  the  Commercial  Banking  Company  was  closed  on  the 
bill  being  returned  to  Scotland^  is  conclusive  against  the 
set-off  now  claimed  by  the  Defendants.  When  they  re- 
ceived the  bill  a  second  time,  it  was  not  on  their  own 
apoount,  but  as  agents  or  trustees  to  do  the  best  for  the 
interests  of  the  Commercial  Banking  Company ;  and  in 
that  capacity  they  cannot  set  it  off  against  a  debt  due 
from  themselves  in  their  own  right 

In  Fair  v.  M^Iver  {a)  third  persons  holding  the  ac- 
t:eptance  of  a  trader  who  was  known  to  be  in  bad  circum- 
stances, agreed  with  the  Defendants,  as  a  mode  of  recover- 
iqg  the  amount  of  the  bill,  that  it  should  be  indorsed  to 
them,  and  that  they  should  purchase  goods  of  the  trader, 
which  were  to  be  paid  for  by  a  bill  at  three  months  date, 
or  made  equal  to  cash  at  three  months,  (before  which 
tUiie  the  trader's  acceptance  would  be  due),  but  without 
oonununicating  to  the  trader  that  they  were  the  holders 
of  the  acceptance;  and  it  was  held,  that  the  trader  having 
become  bankrupt,  and  his  assignees  having  brought 
cissungMtt  to  recover  the  value  of  the  goods  sold  and 
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delivered  to  the  Defendants,  the  latter  could  not  set-off 
the  bankrupt's  acceptance,  which  they  did  not  hold  in 
their  own  right,  but  in  effect  for  other  persons. 

Stephen  Seijt.  The  Defendants'  books  not  having 
been  produced  at  the  trial,  there  was  no  evidence  that 
as  between  the  Defendants  and  the  Commerdal  Banking 
Company,  the  affair  was  closed  on  the  return  of  the  bill 
to  Scotland* 

But  even  if  it  were  closed,  and  the  Defendants  received 
the  bill  the  second  time  in  the  capacity  of  trustees  for 
the  Commercial  Bank,  in  that  capacity  they  are  intiUed 
to  set  it  off  against  the  Plaintiff's  demand :  for  on  thdr 
so  receiving  it,  the  legal  title  was  in  them,  the  Defend* 
ants,  and  courts  of  law  will  decide  on  the  rights  at- 
taching to  the  legal  title,  without  recognising  incidental 
trusts. 

TheDefendants,  however,  on  receiving  the  bill  a  second 
time,  were  remitted  to  all  their  former  rights,  and  might 
exercise  their  discretion,  whether  they  would  hold  it  on 
their  own  account,  or  as  trustees  for  the  Commercial 
Banking  Company.  Fair  v.  M^Iver  was  a  case  of  fraud, 
which  is  not  imputed  here. 


TiNDAL  C.  J.  Under  the  circumstances  which  have 
been  proved  in  this  case,  and  the  finding  of  the  jury, 
I  think  the  Defendants  have  no  right  to  set  off  the 
760/.  bill. 

This  is  an  action  by  the  assignees  of  Maberli/,  against 
the  Defendants,  as  acceptors  of  a  bill  of  exchange  for 
1000/.,  drawn  on  them  by  the  Commercial  Banking 
Company,  and  due  the  12th  oijantutry  1832. 

The  Defendants  plead  that  Maherly^  at  the  time  of 
his  bankruptcy,  was  indebted  to  them  in  the  sum  of 
760/.,  and  to  prove  that,  they  put  in  a  bill  of  which  at 
one  time  they  were  the  holders. 

This 
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V  This  bill,  indorsed  by  Maberly  to  the  Commercial 
Banking  Company  of  Scotland^  was  transmitted  by  that 
firm  to  the  Defendants,  towards  the  discharge  of  a  balance 
due  from  the  Commercial  Banking  Company  to  the 
Defendants ;  the  bill  wasi  dishonored  ;  and  the  question 
is^  whether  the  Defendants  have  received  any  satisfaction 
iBr  respect  of  it.  The  Plaintiff  undertook  to  shew  that  it 
^Ms  satisfied,  and  I  am  of  opinion  they  have  succeeded. 

The  bill  became  due  on  the  6th  of  January^  and 
being  dishonored,  was  returned  to  Scotland^  not  in  the 
usual  way,  with  a  demand  on  the  indorser,  but  as  if 
paid,  and  accompanied  with  a  receipt.  I  agree  that  the 
receipt  might  not  have  concluded  the  Defendants  if 
they  had  not  had  in  their  hands  the  means  of  payment, 
for  one  object  of  the  receipt  was,  to  enable  the  Commer- 
cial Banking  Company  to  proceed  in  the  Courts  of  Scot'* 
land  against  the  previous  parties  to  the  bill.  But  when 
the  bill  was  received  by  the  Defendants,  it  was  entered  as 
a  credit  in  their  bill  book,  as  if  it  had  been  so  much  money 
paid  in  by  the  Commercial  Banking  Company,  and 
upon  dishonor  of  the  bill,  the  Defendants  had  in  their 
hands  sufficient  assets  of  the  Commercial  Banking  Com- 
pany to  cover  the  failure. 

Under  these  circumstances  the  bill  again  makes  its 
appearance  in  Scotland^  and  again  is  sent  back  to  the 
Defendants.  For  what  purpose  ?  That  appears  by  a 
letter  dated  the  6th  of  January,  and  sent  to  the  Defend- 
ants by  the  Commercial  Banking  Company,  before  the 
bill  had  arrived  in  Scotland  from  London.  In  that 
letter,  anticipating  the  dishonor  of  the  bill,  the  Company 
express  themselves  thus: — ^^  We  think  that  you  would 
be  entitled  to  retain  the  1000/.  contained  in  our  draft 
of  the  30th  ultimo,  as  a  set-off  for  the  draft  for  760/.,  and 
for  any  others  which  may  be  sent  up  to  you.  At  all 
events,  we  will  trust  to  your  doing  your  best  for  us  in 
this  matter,  and  keeping  hold  of  the  1000/.  if  possible." 

The  question,  then,  is  whether,  after  what  had  taken 

place, 
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place,  the  Defendants  could  have  a  right  to  treat  this 
as  a  legal  debt  due  to  them  from  Maberly.  Did  they 
mean,  in  consenting  to  act  on  behalf  of  the  Commercial 
Banking  Company,  that  there  should  be  a  remitter  of 
their  own  previous  rights  on  the  bill? 

That  question  was  left  to  the  jury,  who  found  that 
when  the  bill  was  returned  to  Scotland  by  the  Defiend^ 
ants,  the  transaction,  as  between  the  Commercial  Bank- 
ing  Company  and  the  Defendants,  was  dosed. 

How  then  can  they  recreate  the  debt,  and  set  it  off 
against  a  debt  due  from  themselves  to  Maberb/s  assignees?* 

It  has  been  argued,  that  it  was  in  their  discretion  to 
take  back  the  bill  with  a  remitter  of  their  own  rights 
and  liabilities  on  it,  or  to  take  it  back  merely  as  agents 
of  the  Commercial  Banking  Company.  But  the  rights 
of  third  persons,  that  is,  the  rights  and  liabilities  of  Ma^ 
berly  before  his  bankruptcy,  and  of  his  assignees  since, 
cannot  be  allowed  to  depend  on  such  a  discretion. 

It  seems  to  me  that  there  is  no  authority  under  which 
the  law  of  set-off  can  be  carried  to  such  an  extent ;  and 
I  am  of  opinion,  therefore,  that  the  verdict  is  right,  and 
that  the  present  rule  must  be  discharged. 


Gas£LEE  J.  It  is  a  material  fact,  that  it  was  the 
practice  of  these  two  banks  to  return  dishonored  bills, 
and  to  debit  the  parties  who  sent  them  with  the 
amount. 

The  strongest  point  urged  in  &vour  of  the  Defendants 
has  been,  that  they  might  be  considered  as  trustees  for 
the  Commercial  Banking  Company;  but  even  in  that 
character  they  cannot  set  off  against  a  debt  due  from 
themselves  to  Maberb/s  assignees,  a  claim  they  may  have 
against  them  in  right,  and  for  the  benefit  of,  a  third  party. 


BosANQUET  J.  I  am  of  the  same  opinion.  The 
question  is,  whether  the  Defendants  can  set  off  the  bill 
of  760/.,  for  which  they  have  been  satisfied  in  their 

account 
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account  with  the  Scotch  Company,  against  the  demand 
ci  Maberb/s  assignees,  in  respect  of  a  bill  accepted  by 
them  and  indorsed  to  Maberly.  And  I  am  of  opinion 
they  cannot. 

The  760/1  bill  was  sent  to  them  from  Scotland  by  the 
Commercial  Banking  Company;  and  being  due  on  the 
6di  of  January f  was  satisfied  by  the  appropriation  of 
ffands  of  the  Commercial  Banking  Company,  then  in  the 
bands  of  the  Defendants,  who  accordingly  sent  back  the 
dishonored  bill  with  a  protest  for  non-payment,  and  a 
receipt  from  the  Defendants  to  the  Commercial  Banking 
Company  indorsed  upon  it.  The  jury  found,  that  this 
closed  the  transaction,  as  between  the  Defendants  and 
the  Commercial  Bank.  The  Company  wrote  a  letter, 
which  was  not  received  by  the  Defendants  till  afler  the 
transaction  was  thus  closed.  They  say,  ^^  we  think  that 
you  would  be  entitled  to  retain  the  1000/.  contained  in  our 
draft  of  the  dOth  ultimo,  as  a  set-off  for  the  draft  of  760/., 
and  of  any  others  which  may  be  sent  up  to  you.  At  all 
events,  we  will  trust  to  your  doing  your  best  for  us  in  this 
matter,  and  keeping  hold  of  the  1000/.  if  possible.^'  This 
letter,  dispatched  from  Scotland  on  the  6th  of  January, 
crosses  on  the  road  the  letter  from  the  Defendants,  in 
which  they  return  the  dishonored  bill  with  a  protest, 
and  their  own  receipt  for  the  amount.  After  this,  can 
it  be  said  that  the  Defendants  are  creditors  of  Maberly, 
and  hold  the  bill  on  their  own  account?  If  not,  and 
if  they  hold  the  bill  as  trustees  for  the  Scotch  house,  as 
such  trustees  they  are  not  entitled  to  set  it  off  against  a 
demand  made  on  themselves  in  their  own  right.  And 
though  the  transaction  is  not  altogether  the  same  as  in 
Fair  v.  M^Iver  (a),  where  there  was  a  meditated  design 
to  commit  a  fraud,  yet  the  principles  established  in  that 
case  strictly  apply.     Lord  Ellenborough  says,  ^'  if  the 
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bill  in  question  would  have  been  no  payment  for  the 
goods  within  the  terms  of  the  contract,  how  can  it  be 
a  good  payment  by  way  of  set-off;  which  involves  a  more 
difficult  question,  how  far,  supposing  it  could  avail 
between  the  parties  really  interested,  it  could  be  set  off 
by  these  Defendants,  who  took  the  endorsement  of  it, 
not  for  themselves,  but  for  Perry  and  Firmistofij  and 
merely  for  the  purpose  of  getting  the  bankrupt's  goods 
without  paying  for  them?"  And  Bindley  J »  said,  *^  It 
is  true  that  a  banker,  who  is  the  legal  holder  of  such 
securities,  may  prove  the  debt  under  the  Acceptor's 
commission :  but  if  he  held  them  as  trustee  merely  for 
another,  he  could  not  prove  the  debt,  if  the  cestui  que 
trust  were  indebted  to  the  bankrupt's  estate." 


Alderson  J.  The  question  of  remitter  is  dosed  by 
the  verdict  of  the  jury. 

It  is  then  contended  that  the  Defendants  took  the  bill 
the  second  time  as  under  a  new  transfer;  that  must 
have  been  either  to  set  it  off  on  their  own  behalf,  which 
after  they  had  been  satisfied  by  the  Scotch  Company 
could  not  be  allowed,  or  with  a  view  to  the  equitable 
rights  of  the  Scotch  Company,  in  which  case  they  aire 
mere  trustees,  and  as  such  not  entitled  to  set  off  the 
amount  against  a  debt  due  from  themselves  on  their 
own  account. 

Rule  discharged. 
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Richards  v.  Stuart.  Nov.u. 

JDOMPAS  Seijt.,  on  the  authority  of  King  v.  Skiffh^-  The  Defen'!- 

ton  (a\  obtained  a  rule  nisi  for  cancellinfic  the  bail-  ?°^  ^a^'"? 
,        -      .     '  ,       T>  ^      .  ,    ^  .  been  held  to 

bond  given    by   the  Defendant,    and   for    entering  a  taU  on  a 

common  appearance,  on  the  ground  that  the  writ  of  capitUf  which 
capiaSf  under  which  the  Defendant  had  been  arrested,  ^^^^^  ^^  ^ 
described  the  action  as  an  action  of  trespass  on  the  action  of  tre.^- 
case,  instead  of  an  action  on  promises,  as  prescribed  by  P*'',©"*  *« 
i  W.  4.  c.  89.  5.  4.    The  arrest,  as  appeared  by  indorse-  arrest,  as  ap- 

ment  on  the  writ,  was  for  a  debt  of  1200/.  25.  ^d.  peared  by  in- 

dorsement on 
the  writ,  being 
Wilde  and  5/£p^^i>  Seijts.  who  shewed  cause,  con-  for  a  debt  of 

tended,  that  the  writ  sufficiently  pursued  the  provisions  "°®'*»  ™ 

of  the  act     It  has  been  held  on  demurrer,  that  trespass  celled  the  biil- 

on  the  case  is,  in  a  declaration,  a  suflScient  description  ^"^»  "P***^ 
^  ^.         4.^  ^,  .  Defendant's 

of  an  action  of  trespass  on  the  case  on  promises.  enterine  a 

The  act  2  W,  4.  r.89.  5.  4.  prescribes  that  bailable  common  ap- 
process  shall  be  by  writ  of  capias  according  to  the  form  P^*"*"^®* 
contained  in  the  schedule,  and  marked  No.  4.:  that 
form,  after  the  mandate  to  take  the  Defendant,  proceeds, 
<^  and  him  safely  keep  until  he  shall  have  given  you  bail 
or  made  deposit  with  you  according  to  law,  in  an  action 
on  promises,  (or,  of  debt,  etc.)  at  the  suit  of  ^.  i5.'* 

From  the  words  contained  in  the  parenthesis,  par- 
ticularly the  e/c,  it  may  be  inferred  that  as  to  the 
description  of  the  action  the  statute  is  only  directory, 
leaving  it  to  the  Plaintiff  to  describe  it  according  to  the 
usage  of  the  law. 

The  act  was  intended  to  remedy  abuses  in  process, 
and  to  put  a  rigid  construction  on  it  will  occasion  great 

(a)  X  Dovil.  Pr.  C.  686.     I  Cr.  Cf  Mea,  363. 

Y  2  ]DJUSt]C6 
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injustice  and  inconvenience.  It  is  impossible  that  the 
Defendant  can  have  been  misled,  as  it  appears  by  in- 
dorsement on  the  writ,  that  the  Defendant  was  arrested 
for  a  sum  of  money  due  from  him  f^  the  Plaintifl^  and 
if  this  rule  be  made  absolute,  the  Plaintiff  may  lose  his 
remedy  for  a  considerable  sum,  and  incur  unnecessary 
expence. 


TiNDAL  C.  J.  I  think  that  the  more  safe  and  con- 
venient course,  in  the  interpretation  of  this  statute,  is  to 
give  the  writs  the  words  and  form  prescribed  by  the  le- 
gislature. It  will  be  more  safe,  because  we  shall  then 
have  to  indulge  in  no  conjectures ;  and  it  will  be  more 
convenient,  as  affording  a  precise  and  easy  rule  for  all 
to  follow,  although  some  hardship  may  be  ^sustained  in 
the  particular  case.  The  act  says,  that  bailable  process 
shall  be  by  writ  of  capias^  according  to  the  form  con- 
tained in  the  schedule,  and  marked  No.  4.  That  form 
is,  after  the  mandate  to  take,  '^  and  him  safely  keep, 
until  he  shall  have  given  you  bail,  or  made  deposit  with 
you  according  to  law,  in  an  action  on  promises,  (or,  of 
debt,  etc.)  at  the  suit  of  A,  BJ* 

In  the  present  instance,  the  party  has  been  arrested 
on  a  capiaSf  not  expressing  a  demand  on  promises  or  of 
debt,  as  prescribed  by  the  act,  but  a  demand  in  trespass 
on  the  case. 

The  argument,  in  support  of  the  writ,  is,  that  a 
demand  in  trespass  on  the  case  means  the  same  thing 
as  a  demand  on  promises :  but  trespass  on  the  case  is  a 
genus  of  which  demands  on  promises  are  only  a  species ; 
and  inasmuch  as,  before  the  statute,  the  demand  on 
promises  was  the  only  species  on  which,  generally 
speaking,  an  arrest  could  be  resorted  to,  it  may  be  that, 
by  the  "  etcJ'  in  the  statute,  other  species  are  pointed  at 
in  which  an  arrest  may  take  place  by  leave  of  the  Court; 
and  when  the  party  adopts  the  more  general  form  of 

trespass 
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trespass  on  the  case,  how  am  I  know  that  the  Defendant 
was  not  arrested,  by  leave  of  the  Court,  for  a  cause  of 
action  arising  out  of  a  tort  ? 

With  a  view,  therefore,  that  the  writ  should  convey 
the  information  intended  by  the  act,  I  think  it  will  be 
more  convenient  to  adhere  to  the  form  prescribed  by 
the  statute. 
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Gaselee  J.  It  is  not  my  intention  to  differ  from  the 
rest  of  the  Court  on  this  occasion,  although,  if  the  matter 
were  res  itUegra^  I  cannot  say  I  should  agree  in  opinion. 
I  think  no  one  could  have  been  misled  by  the  form  of 
this  writ;  and,  upon  that  ground,  I,  some  time  since, 
decided  at  chambers  in  a  different  way.  In  the  present 
case,  the  form  of  the  indorsement  on  the  writ  shews  that 
the  action  must  have  been  trespass  ^n  the  case  on  pro- 
mises; but  the  Judges  having  been  consulted  in  a  similar 
case,  a  majority  of  them  thought  it  better  that  the  di- 
rections of  the  act  should  be  strictly  observed. 

BosANQUET  J.  I  Concur  in  thinking  that  this  rule 
ought  to  be  made  absolute.  The  act  requires  that  bail- 
able process  shall  be  by  writ  of  capias^  according  to  the 
form  contained  in  the  schedule,  and  marked  No.  4. ;  and 
the  interest  of  the  public  requires  that  these  forms  should 
be  strictly  adhered  to,  in  order  to  prevent  those  nice 
distinctions  which  would  occasion  great  litigation.  It  is 
obvious  that  it  wais  intended  the  nature  of  the  action 
should  be  pointed  out  by  the  writ ;  and  if  the  act  has 
pointed  out  a  form  in  which  that  shall  be  done,  as  by 
describing  it  a  demand  on  promises  or  of  debt,  that  form 
ought  to  be  pursued.  The  writ,  in  the  present  instance, 
is  defective  in  that  respect;  and  if  we  allow  such  a 
departure,  many  questions  will  be  raised,  and  much  un- 
necessary expence  incurred  in  the  determination  of 
them. 

Y  3  Alderson 
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Alderson  J.  I  am  of  the  same  opinion.  We  shall 
saTe  expence^  in  the  long  run,  if  we  adhere  to  the  strict 
rule ;  if  we  depart  from  it,  we  shall  have  affidavits  and 
a  contest  in  every  case,  and  every  departure  may  be 
argued,  and  well  argued,  as  to  the  hardship  of  the  par* 
ticular  instance.  No  doubt  such  hardship  may  occuft 
and  I  regret  being  obliged,  on  the  present  occasion,  to 
decide  against  the  party  upon  the  statement  which  has 
been  made;  but  we  shall  produce  uniformity  in  the 
practice,  without  which  the  rule  would  be  unavailingy 
and  the  inconvenience  greatly  preponderate. 

Rule  absolute* 


Nov.  %i4 
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A  party  ma^ 
be  arrested  a 
second  time 
on  tke  same 
affidavit  where 
the  first  action 
has  been  dis- 
continuedy  and 
the  second  pro- 
ceeding is  with 
the  same 
filacer. 


^HE  bail-^bond  given  by  the  Defendant  having  been 
delivered  up  to  be  cancelled,  a  rule  was  granted, 
authorising  the  Plainti£^  if  he  should  think  fit,  upon  dis« 
continuing  the  writ  of  capias  already  issued,  and  paying 
the  Defendant  his  costs,  to  arrest  him  de  novOf  upon  the 
same  cause  of  action. 

The  Plaintiff  having  accordingly  discontinued  the 
writ,  and  the  Defendant's  attorney  having  given  a  receipt 
for  the  costs  in  the  action^  a  second  capias  was,  after  an 
order  of  Court,  sued  out  into  the  same  county  upon  the 
original  affidavit,  and  the  Defendant  was  again  held  to 
bail,  the  indorsement  upon  the  writ  specifying  the  cause 
of  arrest  to  be,  as  before,  a  debt  of  1200/.  2s.  6d.  when 

Bompas  Seijt.  obtained  a  rule  nisi  for  cancelling  the 
bail-bond  given  upon  the  second  arrest,  and  entering 
a  common  appearance,  on  the  ground  that,  in  order  to 

warrant 
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wiarraDt  a  second  arrest  the  former  action  should  have 
been  discontinued,  and  not  merely  the  writ  ( T%M%  FormSf 
d69.);  find  that  the  indorsement  on  the  second  capitis 
should  have  shewn  the  arrest  to  have  been  by  order  of  a 
Judge ;  for  after  a  discontinuance  the  Defendant  cannot 
be  arrested  a  second  time  without  such  an  order  {a) ; 
and  by  2  W.  4,  c.  89.  s.  4.  a  special  indorsement  upon  the 
writ  is  required  when  the  arrest  is  by  order  of  a  Judge : 
the  object  of  which  seems  to  be,  that  the  Defend^t, 
upon  inspection  of  the  writ,  may  be  satisfied  of  the  re* 
gularity  of  the  proceedings ;  and  this  is  consistent  with 
ibe  caution  which  induced  the  Court,  by  rule  of  Hilary 
term  48  G.  3.,  to  require  a  Judge's  order  for  arrests  in 
trover,  which  had  previously  been  made  under  12  G.  1. 
c.  29.  s.  2.  without  any  such  order :  Cdtlin  v.  Catlin  (&), 
Emerson  v.  Hawkins  [c).  At  all  events  there  should 
have  been  a  new  affidavit  to  justify  the  new  arrest.  One 
affidavit  may  suffice  where  suspended  proceedings  are 
renewed  upon  continuances,  or  where  a  second  writ  is 
issued  into  the  same  county  upon  the  same  cause  of 
action.  But  where  there  is  a  new  or  distinct  cause  of 
action,  as  after  a  discontinuance,  or  upon  issuing  a  se- 
cond writ  into  another  county,  there  must  be  a  second 
affidavit. 

In  support  of  this  proposition  the  learned  Serjeant 
cited  and  commented  on  the  following  cases :  Crooke  v. 
Dams  [d\  Belchier  v.  GanseU  {e\  Collier  v.  Hague  (g), 
Gilby  V.  Lochfer  {h\  Kelly  v.  Devereux{i\  Bates  v. 
Barry  {k\  Holland  v.  Johnson  {l\  Puckford  v.  Max* 
wrf/(»M),   Housin  V.  Barrow  {n)^  Inday  v.  ElUfsen{o\ 


185S. 
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(a)  R*  H,  T.  %  W.  4.   7.  54- 

(e)  I  ffUj.  335. 
{d)  5  Burr,  1690. 
e)  4  Burr*  a5oa. 
(g)  2  Str»  1470. 

(b)  DougL  217.0. 


(1)  I  WiU.  339. 
(i)  i^/f.  381. 
(/)  4  T.  R.  695. 
(m)  (>T.R.s%. 
(n)  6  r.  R.  aj8« 
(0)  3£<ij/,  309. 
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Ltaoin  v.  Smith  (a),  Boyd  v.  Durand  (i),  DaUoh  v. 
Barnes  (c),  AHdersoti  v.  Hainan  (cf)>  Archer  v.  Champa 
neys  {e\  Williams  v.  Thacker  {g\  Baker  v.  ^fen  <*), 
Puckfhrd  v.  MaraxU  (i),  Dormlle  v.  WhoamweU  (*). 


J^i/^fe  and  Stephen  Seijt  who  showed  cause,  relied 
on  Ptsckford  v.  Maxwell^  Imlay  v.  EUeften,  Boyd  t.  Dk* 
r/iii£/,  and  Baiter  v.  >^2{^,  as  establishing  the  principle 
that  a  second  arrest  may  be  made  on  the  same  affidavit, 
where  the  cause  of  action  and  the  filacer  are  the  same: 
here  that  was  the  case,  and  the  circumstance  of  the  pre- 
vious discontinuance  made  no  difierence,  because  the  sta- 
tute 12  G.  1.  c.  29.  requires  only  an  affidavit  of  the 
cause  of  action,  and  not  an  affidavit  in  the  particular 
cause.  The  affidavit  indeed,  being  previous  to  the  cause, 
cannot  be  entitled  in  the  cause :  Mollis  v.  Brandon  (/), 
Green  v.  Redshaw  {m\  Tidd*s  Pr.  180.  9th  ed. 

With  respect  to  the  indorsement,  where  there  is  no 
affidavit  of  debt  and  the  arrest  only  takes  place  by  order 
of  a  Judge,  or  of  the  Court,  the  order  ought  to  be  in- 
dorsed :  but  the  requisitions  of  the  statute  are  complied 
with  by  an  indorsement  of  the  amount  sworn  to,  where 
there  is  an  affidavit 

And  the  proceedings  having  gone  no  farther  than  the 
writ,  the  discontinuance  of  the  writ  is  sufficient  to  justify 
the  second  arrest :  at  all  events,  the  Defendant's  attorney 
having  given  a  receipt  for  the  costs  in  the  action,  he  is 
estopped  to  take  the  objection. 

Bompas  was  heard  in  support  of  bis  rule. 


{a)  4EiUt9S^9- 
{b)   %  Taunt.  z6i. 

(c)  iM.  &  S.  230. 

(d)  2  B.  M.  192.     8  Taunt. 

(e)  1  B.i!f  B.  289.    3  B.  M. 
607. 


C^)  iB.i!fB.5U^ 
(b)   75.  C2f  C.5»6. 
(/)  I  Cbitt.  475.  n. 
(A)  sBingb.s^. 
(/)   iB.^P.36 
(m)  iB.  t^P.2%j. 
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TiMDAL  C.  J.  The  Court  is  of  opinion  that  the 
second  arrest  of  this  Defendant  was  not  irregular. 

The  first  objection  is,  that  there  has  been  no  dis-* 
continuance  of  the  first  action. .  At  all  events  there  has 
been  a  discontinuance  of  the  writ;  and  where  there  have 
been  no  proceedings  beyond  the  writ,  it  is  a  subtle  dis- 
tinction to  say  that  a  discontinuance  of  the  writ  is  not  a 
discontinuance.  In  this  case,  the  Defendant's  attorney, 
having  given  a  receipt  for  the  costs  in  the  action,  is  not 
IB  a  condition  to  say  that  the  action  is  still  in  existence. 
But  a  discontinuance  is  not  in  all  cases  necessary  to 
enable  a  party  to  resort  to  a  second  action.  In  Olmius 
V*  Delany  (a)  it  was  holden  that  a  man  might  be  held 
to  bail  in  a  second  action  pending  the  first  However, 
without  putting  it  on  that  ground,  it  seems  to  me  that 
the  attorney's  receipt  for  the  costs  in  this  action  is  a 
sufficient  answer  to  the  objection. 

With  respect  to  the  second  objection,  the  statute  re- 
quhres  that  where  the  arrest  is  upon  affidavit,  the  amount 
fior  which  the  Defendant  is  held  to  bail  shall  be  in* 
dorsed  on  the  writ ;  and  with  a  view  to  such  indorse- 
ment, it  is  immaterial  whether  or  not  the  arrest  proceed 
on  an  order  of  a  Judge ;  the  intention  of  the  legislature 
was,  that  the  Defendant  should  be  apprised  of  the  pre- 
cise amount  he  is  called  on  to  pay;  and  the  late  rule 
of  Court,  which  provides  that  a  party  shall  not  be  ar- 
rested a  second  time  without  a  Judge's  order,  does  not 
require  that  such  order  shall  be  indorsed  on  the  writ 

The  third  and  main  question  is,  whether,  there  being 
an  affidavit  on  which  the  Defendant  has  been  arrested, 
and  the  Plaintiff  having  discontinued  the  action,  a 
second  affidavit  is  necessary  in  order  to  a  new  arrest. 

Let  us  look  first  at  the  terms  of  the  statute  12  G.  I. 
c.  29.  5.  2.    *^  In  all  cases  where  the  plaintiff  or  plain- 
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tifis'  cause  of  action  shall  amount  to  the  sum  of  10/f 
or  405.  or  upwards,  as  aforesaid,  affidavit  shall  be  made 
and  filed  of  such  cause  of  action; — and  the  sum  or 
sums  specified  in  such  affidavit  shall  be  indorsed  on  the 
back  of  such  writ  or  process,  for  which  sum  or  sums  so 
indorsed  the  sheriff  or  other  officer  to  whom  such  writ 
or  process  shall  be  directed  shall  take  bail,  and  for  no 
more."  All  that  the  fair  import  of  those  words  demands 
has  been  done  in  the  present  instance :  an  affidavit  of  the 
cause  of  action  has  been  made  and  filed ;  of  the  caase  finr 
wliich  the  Defendant  is  now  arrested ;  for  there  is  no 
pretence  for  sa}ring  that  the  first  arrest  was  for  a  different 
cause  of  action.  But  it  has  been  urged  that  the  deponent 
could  not  be  indicted  for  perjury.  I  am  unable  to  per- 
ceive why  he  should  not,  if  the  affidavit  be  untrue;  for  if 
he  uses  it  for  the  second  arrest,  it  is  the  affidavit  of  the 
cause  of  action  in  that  proceeding. 

And  no  answer  has  been  given  to  the  case  of  Boyd  v. 
Durandi  where  it  was  held  that  if  a  plaintiff  proceed  by 
a  second  original  capias^  instead  of  a  testatum  capias^  a 
second  affidavit  to  hold  to  bail  is  not  necessary.  In 
this  Court  it  has  never  been  the  practice  to  file  a  second 
affidavit  upon  a  second  arrest  for  the  same  cause  of 
action ;  and  upon  conference  with  the  otlier  Judges,  I 
find  it  to  be  their  opinion  that  a  second  affidavit  is,  in 
such  a  case,  unnecessary. 


^  Gaselee  J.  I  say  nothing  on  the  main  point,  be- 
cause the  Chief  Justice  has  delivered  his  opinion  so 
fully. 

With  respect  to  the  indorsement,  the  arrest  having 
proceeded  on  the  affidavit  to  hold  to  bail,  the  proper  in- 
dorsement was  the  amount  for  which  the  Defendant  was 
held  to  bail ;  and,  as  the  first  action  had  not  proceeded 
beyond  the  writ,  the  discontinuance  of  that  writ  was  a 
sufficient  discontinuance  to  authorize  a  fresh  action, 

especially 
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espepially  after  the  party  admitted  that  he  had  received 
the  costs  of  the  former  action. 

BosANQUET  J.  I  am  of  the  same  opinion.  It  is  not 
open  to  the  Defendant  to  contend  there  has  been  no 
discontinuance,  after  he  has  given  a  receipt  for  the  costs 
in  the  action. 

With  respect  to  the  second  arrest,  the  order  of  the 
Court  is  equivalent  to  the  order  of  a  Judge,  which  the 
nsm  rules  require  as  a  preliminary  to  a  second  arrest 
after  a  discontinuance.  Those  rules  were  followed  by 
the  act  for  the  uniformity  of  process,  which  requires  the 
indorsement  of  bail  by  affidavit,  or  bail  by  order  of  a 
Judge ;  and  where  the  arrest  is  by  order  of  a  Judge» 
independently  of  any  affidavit  of  debt,  the  indorsement 
ought  to  be  ^'  by  order  of  the  Judge ;"  but  this  arrest  is 
by  affidavit ;  the  amount  sworn  to  is  indorsed ;  and  there 
is  no  necessity  for  two  indorsements ;  the  order  of  a 
Judge,  or  of  the  Court,  being  only  required  in  such  a 
ease  to  prevent  any  imputation  that  the  arrest  was  vex- 
atious. 

And  I  think  a  second  affidavit  was  not  necessary, 
either  according  to  the  statutes,  the  decisions,  or  the 
practice  of  the  Court.  The  statute  12  G.  V.  c  29.  s.  2. 
requires,  that  ^^  in  all  cases  where  the  plaintiff  or  plain* 
tifl&'  cause  of  action  shall  amount  to  the  sum  of  10/.,  or 
40<.  or  upwards,  as  aforesaid,  affidavit  shall  be  made 
and  filed  of  such  cause  of  action,  which  affidavit  may  be 
made  before  any  judge  or  commissioner  of  the  court 
out  of  which  such  process  shall  issue,  authorized  to  take 
affidavits  in  such  courts,  or  else  before  the  officer  who 
shall  issue  such  process,  or  his  deputy,  which  oath  such 
officer  or  his  deputy  are  hereby  empowered  to  ad- 
minister, and  the  sum  or  sums  specified  in  such  affidavit 
shall  be  indorsed  on  the  back  of  such  writ  or  process, 
for  which  sum  or  sums  so  indorsed  the  sherifl^  or  other 

officer 
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officer  to  whom  such  writ  or  process  shall  be  directed, 
shall  take  bail,  and  for  no  more.''  If  the  affidavit  be 
not  before  the  proper  officer,  there  is  no  affidavit,  and 
on  that  the  cases  turn  ;  but  where  there  is  an  affidavit 
before  the  proper  officer,  as  in  Boyd  v.  Durand^  where 
the  officer  for  the  county  into  which  the  second  writ 
issued  was  also  the  officer  concerned  with  the  first  wril^ 
a  second  affidavit  is  neither  necessary  nor  usual. 


Alderson  J.  I  am  of  the  same  opinion ;  but  the 
matter  having  been  so  fully  discussed,  I  shall  not  enter 
into  it  at  any  length.  No  doubt  the  ace  for  the  uni^ 
formity  of  process  requires  an  indorsement  on  the  writ 
in  cases  of  two  classes :  one,  where  a  party  is  held  to 
bail  by  affidavit ;  the  other,  where  he  is  held  to  bail  by 
order  of  a  Judge,  independently  of  any  affidavit,  as 
upon  an  arrest  or  detainer  in  trover. 

But,  in  the  present  case,  it  would  have  been  objec- 
tionable to  indorse  on  the  writ  the  order  of  Court  for 
the  arrest,  obtained  under  the  new  rules ;  for  that  order 
is  different  from  the  order  referred  to  by  the  statute, 
and  required  for  a  very  different  purpose ;  it  is  not  like 
the  order  required  by  the  statute  to  apprise  the  Defend- 
ant of  the  cause  for  which  he  vis  held  to  bail,  but  merely 
to  protect  him  from  a  vexatious  arrest,  by  requiring  the 
Plaintiff,  in  the  first  instance,  to  satisfy  a  Judge  that 
there  is  ground  for  a  second  writ.  If,  in  such  a  case, 
the  Judge  has  been  deceived,  the  party  arrested  may 
have  relief  upon  application ;  but  it  has  not  been  shewn 
here  that  the  discretion  of  the  Court  has  been  im- 
properly exercised. 

With  respect  to  the  affidavit,  the  statute  12  G.  1. 
c,  29.  only  requires  an  affidavit ;  that  is,  that  the  party 
should  pledge  his  oath  as  to  the  existence  of  the  debt. 
That  has  been  done  effectually  in  the  present  instance, 
and  therefore  the  rule  must  be 

Discharged. 


IN  THE  Fourth  Year,  of  WILLIAM  IV.  SW 

1B8S. 


Vansandau  and  Another  v.  Nash.  Nom.  a. 

The  Same  v.  May. 

nPHIS  was  an  application  to  the  Court  to  set  aside  an  The  two  bail 

order  of  Gaselee  J,,  for  staying  the  proceedings  in  ^^„  ^ot 
two  actions,  on  recognizance  of  bail ;   one,  an  action  liable  beyond 
against  Nas/i,  and  the  other  against  May.  iJldE^d  b' 

It  appeared  from  the  affidavits,  that  an  action  had  therecog- 
been   commenced  by  the  present  Plaintiffs  against  a  nizance. 
person  of  the  name  of  Philip  Braame,  and  that  Philip 
Braame  having  been  arrested,  the  two  Defendants,  Nash 
and  May^  became  bail  in  the  action ;  the  recognizance 
being  in  100/.,  the  double  of  the  sum  sworn  to.     The 
proceedings  in  the  cause  having  lasted  for  a  long  period, 
the  Plaintiffs  ultimately  signed  judgment  for  the  sum  of 
179/.  75.,  of  which  64/.  \s.  2d.  was  the  amount  of  the      ^ 
debt,  and  the  residue  that  of  the  costs. 

The  bail  having  omitted  to  render,  actions  were 
commenced  against  each  of  them  on  their  separate 
recognizance,  and  the  two  actions  were  stayed  by  the 
order  of  the  learned  Judge,  **  upon  payment  of  100/., 
the  amount  of  the  said  recognizance,  and  the  costs  of 
the  action  against  the  bail.*' 

Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  the 
Judge's  order,  contending  that,  under  the  rule  of  Hilary 
18S2, — **  Bail  shall  only  be  liable  to  the  sum  sworn  to 
by  the  affidavit  of  debt  and  tlje  costs  of  suit,  not 
exceeding,  in  the  whole,  the  amount  of  their  recog- 
nisance,"— the  two  bail  in  this  case  were  liable  to  the 
whole  of  the  Plaintiff's  demand,  which  did  not  exceed 
S00/«,  the  amount  of  their  recognizance;  that  ^  the 
recognizance  of  the  two  bail. 

Talfourd 
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ISSS.  Talfourd  Seijt,  who  shewed  cause  in  Easter  term 

^-'  ^  ■       last,  argued,  that  their  recognizance  meant  the  recog- 

^,  nizance  of  each,  and  not  of  the  two  combined.     The 

Nash.       actions,  therefore,  had  been  properly  staid  on  payment 

of  100/. 

Cur.  adv.  mJU. 

TiNDAL  C.  J.  (After  stating  the  facts,  as  ante  p.  329.) 
The  point  raised  on  the  part  of  the  Plaintifis  is,  that  the 
learned  Judge  ought  not  to  have  stayed  the  proceedings, 
except  on  the  terms  of  the  bail  paying  the  full  amount 
of  the  sum  sworn  to,  and  the  costs  of  the  original  action, 
being  165/.  5s.  lOi/.,  together  with  the  costs  of  both  the 
actions  brought  against  the  bail. 

The  question  turns  on  the  construction  of  the  twenty* 
first  rule  of  Hilary  term  1832,  which  limits  the  amoant 
of  the  liability  of  the  bail.  That  rule  is  in  the  following 
terms :  •—  *^  Bail  shall  only  be  liable  to  the  sum  sworn 
•^  to  by  the  affidavit  of  debt  and  the  costs  of  suit,  not 
exceeding,  in  the  whole,  the  amount  of  their  recog* 
nizance.''  Here  the  amount  of  the  sum  sworn  to,  and 
costs,  exceeds  100/.,  the  amount  of  the  recognizance  of 
each  bail  separately ;  but  is  less  than  200/.,  the  amount 
of  the  recognizance  of  the  two  bail  taken  together. 

After  consulting  the  Judges  of  the  other  Courts,  we 
have  come  to  the  conclusion,  in  which  a  great  majority 
of  the  other  Judges  concur,  that  the  words  ^*  the  amount 
of  their  recognizance"  cannot  be  understood  to  mean 
the  amount  of  the  two  separate  recognizances  added 
together;  but  the  amount  of  the  sum  mentioned  in  each 
of  the  recognizances  .entered  into  by  the  bail.  The 
order  of  the  learned  Judge,  therefore,  appears  to  us  to 
have  been  correct;  and  the  rule  for  setting  it  aside  must 
be  discharged. 

Rule  discharged. 


IN  THE  Fourth  Year  of  WILLIAM  IV,  «*1 

18SS. 


Price  v.  Harris  and  Others.  Novi^s. 

nPHIS  was  an  action  on  tbe  case,  brought  against  the  Case  against 

Defendant,  and  seventeen   other   persons,   for  an  •eventeenDe- 
.  -  .       ,  -  J  1      T>i  •     ./r>     feadants:  two 

iBjary  m  the  nature  of  waste  done  to  the  Plaintiff  s  suffered  judg- 

reversion.  nient  by  de- 

Two  of  the  Defendants,  namely,  Norbury  and  Proctor^  ^dtdYhr** 
put  in  no  plea;  the  others  pleaded  the  general  issue;  general  issue: 

aod  five  of  them  pleaded  also  a  special  plea,  to  the  form  Pl'^'i^iffcn- 

-,.,..  ,  .  .  ,  tered  a  noL 

Hi  which  It  IS  unnecessary,  on  this  occasion,  to  advert  p^^^^  against 

The  Plaintiff  joined  issue  on  the.  two  pleas;  entered  a  one  of  the 
9ioUe  prosequi  as  to  Norbury^  and  signed  judgment  by  ^^^'*  ®  ^^^  * 
da&ult  against  Proctor.     The  cause  was  tried  at  Guild'  of  enquiry. 
Ml  before  Gaseleei.^  when  the  jury  found  a  verdict  ^▼w'dictfor 
Sat  all  the  Defendants  except  Proctor ^  who  had  suffered  the  other ;  and 

judgment  by  default,  and  assessed  the  damages  against  the  jury  found 
L-        4.  r^r^r^j  ^^^^  verdict  in 

l.iinat90(«.  favour  of  the 

fifteen. 

Wilde  Sent.,  on  the  part  of  the  Plaintiff,  moved,  on      '^^  ^«^«^ 

.  as  to  five  of 

several  grounds,  that  the  verdict  found  for  the  Defend-  the  fifteen 

ants,  Harris,  Atkins,  Smith  the  elder.  Smith  the  younger,  heing  unwar- 
and  Deoey,  and  also  the  assessment  of  damages  against  q^^^  mnted 
Proctor,  should  be  set  aside,  and  a  new  trial  and  assess-  a  new  trial 

ment  of  damages  take  place.  t^**?''  ^^^* 

,  leaving  the 

A  rule  nisi  having  been  granted,  verdict  against 

the  others,  and 

Jones  and  Bompas  Serjts.,  who  shewed  cause  in  Easter  jfcfendanT 
tenn  last,  contended,  among  other  matters,  that  such  a  who  suffered 
role,  against  some  of  several  defendants,  was  unprece-  ^^/^^^  ^^ 
dented,  and,  if  established  in  practice,  might  be  produc-  disturbed 
live   of  great  inconvenience.     There  was  also  much 
discussion  as  to  the  effect  of  a  deed,  by  which  it  was 
asserted  the  legal  reversion  of  the  premises  in  question 

was 
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was  out  of  the  Plaintiff;  but  upon  this  point  the  Court 
pronounced  no  opinion. 

Harris.  Wilder  in  support  of  his  rule,  adverted  to  the  practice 

of  moring  for  a  new  trial  on  the  part  of  one  or  more  of 
several  defendants,  found  guilty  of  a  misdemeanor;  Bex 
V.  Mavobey  and  Others  {a)  ,•  but  no  authority  was  cited 
expressly  in  favour  of  an  application  such  as  the 
present 

Cur.  adv.  tmtt. 

TiNDAL  C.  J.  (After  stating  the  facts,  as  ante  p.  3S1.) 
This  case  appears  to  be  one  of  the  first  impression,  as 
no  authority  has  been  cited  in  support  of  the  application. 
The  Plaintiff,  by  her  own  voluntary  act,  has  included  a 
great  number  of  persons  in  the  action,  against  whom 
there  was  no  ground  of  complaint:  indeed  the  very  form 
of  the  application  admits  that,  out  of  fifteen  Defend- 
ants, for  whom  a  verdict  of  acquittal  has  passed,  such 
verdict  ought  to  stand  as  to  twelve.  A  motion,  there- 
fore, that  a  verdict  should  be  set  aside  as  to  some  of  the 
Defendants,  and  not  as  to  all,  where  the  difficulty,  in 
point  of  form,  is  one  created  by  the  Plaintiff  herself^ 
involves  consequences  which  should  be  well  considered 
before  such  motion  is  allowed.  In  the  case  of  7% 
King  V.  Mawbey  and  Others  {a\  the  new  trial  was 
granted,  on  the  application  of  some  of  the  defendants 
only,  where  such  defendants  appeared  to  the  Court  to 
have  been  convicted  on  improper  evidence.  Such  an 
application,  therefore,  in  a  criminal  case,  on  the  part  of 
defendants  found  guilty,  can  scarcely  be  considered  an 
authority  for  an  application,  on  the  part  of  the  Plaintiff, 
against  some  of  the  defendants,  in  a  civil  case,  where 
such  defendants  have  been  found  not  guilty.     At  the 

(a)  er.  R.619. 

same 
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jsame  tiine»  looking  at  the  consequences  on  the  other  ^  ISSS. 
side,  it  might,  in  some  instances,  operate  as  a  great 
hardship,  if  the  rule  were  laid  down,  that  where  the 
Plaintiff  has,  through  mistake  or  inadvertence,  im« 
properly  joined  one  single  defendant,  and  the  jury  have 
acquitted  all,  such  verdict  of  acquittal  of  all  the  defend- 
ants, against  tlie  clear  evidence  of  the  case  as  to  some  of 
jt))en),  must  of  necessity  stand ;  because,  as  the  verdict, 
if  allowed  to  stand,  would  be  a  bar  to  any  further  action, 
inch  a  decision  might  have  the  effect  of  depriving  the 
plaintiff  of  a  just  remedy  for  his  damages,  however  large 
tbe  amount,  upon  no  other  ground  than  that  of  a  casual 
inistake.  A  rule  of  practice,  therefore,  which  might 
produce  consequences  so  obviously  unjust,  ought  to  be 
shewn  to  be  clearly  and  rigorously  established  by 
pi'epedent,  before  it  is  applied. 

,  On  the  present  occasion,  the  Court  are  dissatisfied 
With  the  verdict  in  favour  of  Harris,  one  of  the  Defend- 
fmts,  and  think  the  case,  as  to  him,  ought  to  be  submitted 
to  the  consideration  of  a  new  jury.  But,  feeling  at  the 
same  time  that  the  Plaintiff  has  brought  herself  by  her 
own  improper  act  of  joining  other  defendants  unneces- 
sarily into  the  difficulty  of  applying  for  the  present  rule 
against  some,  instead  of  all  the  Defendants;  they  think 
they  meet  the  justice  of  the  case,  if  they  put  the  Plaintiff, 
as  nearly  as  possible,  in  the  same  situation  as  if  she  had 
been  nonsuited  at  the  trial,  instead  of  having  the  verdict 
agunst  her.  And  with  this  view  they  think  the  Plaintiff 
ought  to  pay  the  costs  of  the  several  Defendants  (except 
Proctor^  who  has  suffered  judgment  by  default),  as  if 
upon  a  nonsuit;  that  she  should  enter  a  nolle  prosequi  as 
to  all  the  Defendants  except  Harris  and  Proctor^  and 
that  she  should  then  be  allowed  to  proceed  to  a  new 
trial  against  the  Defendant  Harris. 

At  the  same  time  they  are  of  opinion,  that  Proctor^ 
who  has  not  joined  in  opposing  this  application,  ought 

Vol.  X.  Z  not 
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not  to  be  prejudiced  by  any  new  assessment  of  damages, 
but  that  the  sum  already  assessed  against  him  should  be 
considered  the  maximum  to  which  he  can  be  made 
liable;  so  that,  although  he  may  be  liable  to  less,  i^ 
upon  the  new  trial,  the  jury  find  less  against  the  other 
Defendant,  he  shall  not,  under  any  circumstances,  be 
charged  in  execution  for  more. 

Upon  shewing  cause  against  this  rule,  considerable 
discussion  took  place  as  to  the  efiect  of  a  deed  produced 
in  evidence;  the  Defendants  contending,  that,  by  the 
operation  of  such  deed,  the  legal  reversion  was  shewn  to 
be  out  of  the  Plaintiff.  Whether  such  was  the  eflect  of 
the  deed  or  not,  will,  as  it  appears  to  us,  be  better 
discussed  on  a  second  trial ;  for  it  seems,  on  the  evidence^ 
diat  the  production  of  the  deed  was,  to  a  certain  extent, 
a  surprise  on  the  Plaintiff;  and  some  of  the  uses 
declared  by  that  deeld  being  contingent,  and  others 
temporary  only,  the  Plaintiff  ought  to  have  the 
opportunity  of  shewing,  if  she  can,  that  they  have  either 
not  taken  effect  at  all,  or  have  ceased. 

Upon  the  terms,  therefore,  above  mentioned,  we  think 
the  rule  for  a  new  trial  against  Harris^  and  for  a  new 
assessment  of  damages  against  Proctor ^  ought  to  be 
made  absolute. 

Rule  absolute. 


Nov,  aj. 


Latraille  and  Others  v.  Hoepfner. 


Affidavit  to       HTHE   Plaintiff's    aflSdavit   to  hold   to   bail,   was  as 
£S^W.,\hl  follows :  —  «  ^.  ifacp/«er  is  justly  and   truly  in- 

balance  of   -*    debted  unto  this  deponent,  and  to  Henry  Wood^  and 

principal  and 

interest  due  on  a  bill  of  exchange  for  loo/.i  without  distinguishing  how  much  for. 

each,  held  insufficient. 

Nathaniel 
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Nathaniel  Dawson^  in  the  sum  of  70/.  lis.  6d.y  the 
balance  of  principal  and  interest  due  on  a  bill  qf  ex- 
diange  for  the  sum  of  100/.,  drawn  by  one  John  Bucklee 
opon,  and  accepted  by,  the  said  A.  Hoepfner^  payable 
fonrteen  months  after  the  date  thereof,  and  by  the  said 
John  Bucklee  indorsed  to  this  deponent,  and  the  said 
Henry  Wood^  and  Natlianiel  Dcpmsons  which  said  bill 
of  exchange  has  been  dishonoured,  and,  to  the  extent  of 
the  said  sum  of  70/.  lis.  6d.j  now  remains  due  and 
mipaid." 


1883. 


Price 
Harris. 


Andrews  Serjt.  obtained  a  rule  nisi  for  delivering  up 
the  bail-bond  to  be  cancelled,  on  the  ground  that  the 
affidavit  was  uncertain  in  not  distinguishing  how  much 
was  due  for  principal,  and  how  much  for  interest 


Wilde  Seijt,  who  shewed  cause,  contended,  that  the 
affidavit  was  in  the  form  usually  employed  in  such  a 
Tidd*s  Append.  86. 


Sed  per  Curiam.  The  objection  is  of  an  extreme 
nature,  but  it  must  prevail.  The  Plaintiff  could  not 
arrest  for  interest  unless  reserved  by  the  bill,  and,  by 
possibility,  less  than  20/.  might  remain  due  for  principal. 

Rule  absolute. 


Wettenhall  v.  Wakefield. 

TONES  Serjt.  obtained  a  rule  nisi  to  enter  a  suggestion 
on  the  roll,  under  the  London  Court  of  Conscience 
Act,  39  &  40  G.  3.  c.  104.,  on  an  affidavit  that  the  Plain- 
tiff had  recovered  a  verdict  for  no  more  than  4/.  45. ; 
that,  at  the  time  of  the  commencement  of  the  suit,  the 

Z  2  Defendant, 


Nov.  %$• 

A  barrister  It 
not  excepted 
firomthe 
operadoDof 
London  Court 
of  Coiucience 
act. 
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1S34.  -ninth  section  of  that  statute  it  is  eoaeted»  *^  that  im- 
mediately upon  tlie  possession  of  the  second  beaefice^ 
the  first  benefice  shall  be  adjudged  void.''  And  again, 
by  section  10«,  ^  that  it  shall  be  lawful  for  the  patron 
thereof  to  present  another,  as  if  the  incumbent  had  died 
or  resigned."  In  such  case,  therefore,  it  b  clear  that, 
upon  the  possession  of  the  second  benefice,  the  fint 
becomes  actually  vacant ;  that  the  incumbent  is  put  out 
of  possession  of  the  first  by  the  operation  of  the  statute, 
without  any  sentence  of  deprivation,  as  if  he  were  dead 
or  had  resigned ;  and  that  the  former  living  is  void  de 
JactOi  not  only  as  to  the  patron,  —  who  is  bound  to  take 
notice  of  the  avoidance  from  the  time  of  the  induction 
to  the  second  living, — but  also  with  respect  to  strangers, 
such  as  the  parishioners,  who  might  plead  the  induction 
to  such  second  living  as  an  answer  to  any  demand  for 
tithes  by  the  former  incumbent,  accruing  subsequently 
to  his  acceptance  of  the  second  living. 

As  to  the  case  secondly  above  put,  it  is  equally  clear,' 
that,  where  the  former  living  is  below  the  value  of  8/., 
and  the  incumbent  has  accepted  a  second  benefice  with 
cure,  so  for  as  the  patron  is  concerned,  the  former 
benefice  is  not  absolutely  void,  but  voidable  only  at  the 
election  of  the  patron.  It  is  so  far  void,  that  the  patron 
may  present  another  to  it  if  he  will,  and  the  ordinary 
may  admit  and  institute  upon  such  presentation;  but 
if  the  patron  will  not  present,  no  lapse  shall  incur,  until 
there  is  sentence  of  deprivation  as  to  the  first  benefice, 
and  notice  thereof  has  been  given  to  the  patron.  This 
was  resolved  in  HollatuTs  case,  and  in  Dyghf%  case  (a), 
and  often  before.  In  such  a  case,  therefore,  it  would 
be  clear  that  the  provisions  of  the  statute  28  Hkn.  8. 
,^•11.  would  not  apply  till  actual  deprivation*  For, 
notwithstanding  the  acceptance  of  the  second  benefice, 

{a)  4  O.  ^5.  78. 

the 
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Jones.     The  defect  in   the  Defendant's   affidavit  is        18S8» 
cared    by  the    disclosure    contained  in  that  of  the 
Plaintiff. 

As  to  the  statute,  the  clause  which  includes  attomies  ^ 


Wetten- 

BALL 


and  other  officers,   cannot,  by  the  ordinary  rules  of 

construction,  be  deemed  to  exclude  practitioners  of  a 
higher  degree. 

'  Cm.  ado.  mU. 

TiNDAL  C.  J.  This  was  an  application  on  the  part 
of  the  Defendant  for  leave  to  enter  a  suggestion  on  the 
roll,  under  the  39  &  40  G.  3.  c.  104.  (the  London  Court 
of  Conscience  Act),  on  an  affidavit  that  the  Plaintiff  had 
recovered  a  verdict  for  42.  45.  only,  and  that  at  the  time 
of  the  commencement  of  this  suit  the  Defendant  lived, 
and  was  wholly  resident,  within  the  city  of  London s 
and  that  he  was,  during  all  that  time,  and  still  is,  liable 
to  be  summoned  to  the  Court  of  Requests,  held  at  the 
guildhall  of  the  said  city.  As  there  are  several  causes 
of  action  excepted  out  of  the  operation  of  the  act,  the 
affidavit  of  the  Defendant  would,  of  itself  have  been 
insufficient  to  support  the  motion,  inasmuch  as  it 
omitted  to  state  ^^  that  the  present  cause  of  action  was- 
recoverable  in  the  Court  of  Requests,"  an  allegation 
that  is  usually  found  in  affidavits  in  support  of  such 
applications.  But  this  defect  in  the  Defendant's 
affidavit  appears  to  us  to  be  removed  by  the  affidavit  of 
the  Plaintiff,  which  was  used  in  answer  to  it,  which 
latter  states  that  the  action  was  brought  for  services 
rendered  by  the  Plaintiff  for  the  Defendant. 

The  principal  ground,  and,  indeed,  the  only  one  of 
any  weight  relied  upon  by  the  Plaintiff  in  opposing  this 
application,  was  one  which  arose  from  the  Defendant 
describing  himself  in  his  affidavit  as  a  barrister  at  law. 
And  it  was  thereupon  contended,  that  a  barrister,  when 
is  exempted  from  the  operation  of  the  act ; 

Z  3  and. 


WAKMUffiy. 


r  :^:;j|'l>;<ll 
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18SS*       and,  if  exempted,  that  he  cannot,  by  his  own  election 

Wet  mi-     ^^'  ^^  ^^^  himself  of  such  exemption,  bring  the  Plain- 

HA];x        tiff  within  the  operation  of  the  act,  and  consequently 

.  v^  that  the  Defendant  is  unable  to  enter  the  suinzestion* 

Wakkfieudu  .  ^^ 

Upon  looking,  however,  at  the  act,  we  are  satisfied  there 

is  no  ground  for  contending  that  a  barrister  is  eptiUed 

to  any  such   exemption.     The  preamble   to  the  act 

recites,  that  doubts  had  existed  '^  whether  attomies  and 

solicitors^  and  other  officers  of  any  of  the  courts  of  law 

or  ecjuity,"  were  subject  to  the  process  of  the  said  Court; 

and  then  goes  on  to  enact,  that  no  privilege  shall  be 

allowed  to  exempt  any  person  from  the  jurisdiction  of 

the  said  Court,  ^'  on  account  of  his  being  an  attorney  or 

aolicitor,  or  any  other  officer  of  any  of  the  courts  of  law 

or  equity  at  fVestminster^  or  any  other  court  whatsoever," 

but  that  all  attomies,  &c.,  shall  be  subject  to  the  several 

processes,  orders,  &c.,  in  the  same  manner  as  any  other 

persons.      Now,   as   this    clause    commences    by.  the 

enumeration  of  attomies  sn^  solicitors,  by  a  well  known 

rule  of  construction,  the  general  words  which  follow 

cannot  be  considered  as  excluding  any  persons  in  tl^e 

profession  of  the  law  of  a  higher  rank  or  degree  than  an 

attorney  or  solicitor,  even  if  it  could  be  maintained  that 

a  barrister  is  strictly  and  properly  '^  an  officer  of  the 

Court.''      It  follows,   therefore,   that,   on   the  proper 

consUruction  of  the  act,  we  must  take  it  to  mean  that  the 

doubts  therein  stated  to  have  existed,  are  not  doubts  as 

to  the  exemption  of  barristers,  and  consequently  that 

the  enactment  does  not  extend  to  barristers,  but  that 

they  fall  within  the  very  general  description  of  persons 

who  are  made  subject  to  the  provisions  of  the  act. 

The  Defendant,  therefore,  as  it  appears  to  us,  is 

entitled  to  put  his  suggestion  on  the  record ;  when  the 

Plaintiff  may  answer  it  by  any  allegation  of  fact  or  law, 

as  he  may  be  advised. 

Rul^  iOtoqljy^. 


IN  THE  Fourth  Year  or  WILLIAM  IV.  ^ 

1SS3. 


NicoL  V.  BoYN.  ^i>v•  K- 

T/UILDE  Serjt.  had  obtained  a  rule  nisi  to  discharge  The  writ 

the  Defendant  out  of  custody  upon  entering  a  ^^^^^J^LI!^!^ 
common  appearance,   for  the   following  discrepancies  ofLonJothSMd 

between  the  writ  and  the  copy  of  it  served  on  the  *«  ^^?7 
TV  i*     J     ^  served  upon 

Defendant  theDefenTnt 

In  the  writ,  the  address  was  to  the  sheriffs  of  Loti"  to  the  6hen^» 

dan;  in  the  copy  to  the  sheri^    The  address  of  the  ^J^'J^^J!" 

Defendant  and  the  filacer  with  whom  the  writ  was  filed,  fendant  out 

were  specified  in  the  writ  and  omitted  in  the  copy.  ®^  custody 

upon  entering 

a  common 

Stephen  Serjt.  shewed  cause.     The  form  of  this  ap-  appearance. 

plication  should  have  been  to  set  aside  the  writ,  or  the 

service  of  the  copy ;  for  by  entering  an  appearance  the 

Defendant  would  give  validity  to  the  process. 

And  the  discrepancies  between  the  writ  and  the  copy 

being  wholly   immaterial,    the   application   must   fail. 

The  statute  in  requiring  a  copy  to  be  delivered,  means 

what  is  in  substance  a  copy  of  the  writ;  not  eijac  simile. 

In  Clutterbuck  v.  Wildman  (a),  where  the  copy  of  a  quo 

minus  served  on  defendant  purported  to  be  directed  to 

the  sherifi*  of  London  instead  of  Middlesex ;  contained  no 

signature  by  the  clerk  of  the  pleas ;  and  tlie  notice  to 

appear  was  for  an  impossible  day,  viz.  a  day  in  January 

18S1,  the  service  having  taken  place  in  December  1851; 

It  was  held  that  the  service  should  not  be  set  aside; 

for  the  sheriffs  of  London  and  Middlesex  are  but  one 

officer;  the  signature  of  the  clerk  of  the  pleas  is  no 

fMurt  of  the  writ ;  and  the  Defendant  could  not  be  misled 

(a)  %  Tyrwbittf  476. 

Z  4  by 
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188S.  by  the  day  named  for  appearance.  Byfield  v.  Street  (a) 
may  appear  to  be  an  authority  in  favour  of  the  present 
application;  but  that  decision  turned  on  the  bare  fiEict 
that  a  discrepancy  existed  between  the  writ  and  the 
copy ;  the  immateriality  of  the  difierence  does  not  seem 
to  have  been  pressed  upon  the  Court. 

Wilde.  That  topic  was  fully  urged  in  Byfield  v. 
Street^  although  it  is  omitted  in  the  report;  decisions, 
therefore,  lose  much  of  their  authority  when  the  argu- 
ments used  by  counsel  do  not  appear.  The  case, 
however,  is  in  point,  for  it  decides  that  the  Plaintiff 
must  serve  a  true  copy  of  the  writ  and  all  its  in- 
dorsements, which  he  has  failed  to  do  in  the  present 
instance. 

TiNDAL  C.  J.  It  is  better  to  adhere  to  a  general 
rule  capable  of  application  in  all  cases,  than  to  raise  an 
argument  on  every  imperfection  in  a  copy.  We  do  not 
say  that  the  omission  of  a  single  letter  will  in  every 
case  be  a  conclusive  objection  to  the  sufficiency  of  the 
copy.  But  here,  according  to  the  copy,  the  writ  is 
addressed  to  the  sheriff  of  London.  We  know  that 
there  are  two  sheriffs;  and  if  the  variance  between  the 
copy  and  the  original  be  such  as  to  alter  the  sense,  the 
copy  must  be  deemed  insufficient  whether  the  alteration 
be  in  a  material  point  or  not. 

Gaselee  J.  In  Bjifield  v.  Street  I  concurred  in  the 
decision,  though  not  in  the  opinion  expressed  by  the 
Court.    I  begin  now  to  be  a  convert  to  their  opinion. 

BosANQUET  J.  concurred  in  thinking  the  rule  should 
be  made  absolute. 

(a)  loBingb,  a;. 

AlD£R8019^ 
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Aldehson  J.     If  the  objection  had  been  that  sheriff  1833* 

was  spelt  with  only  one  f,  there  might  have  been  some  jjioot 
ground  for  my  brother  Stephen's  argument  ti. 

Rule  absolute.  *^^^^ 


DiCAS  V.  WaRNE.  JVbtr.  %$. 

npHE  Plaintiff  sued  out  against  the  goods  of  the  De-  KjLfa.  toed 
fendant,  a>.>.  returnable,  Naoember  2d.  Sib^ff** 

Under  thisjff.^.  the  Plaintiff  entered  the  Defendant's  ing  ineflectuily 
premises  on  the  5th  of  June^  and  remained  there  till  the  '^y  «*«•<»  of 

Defendant*! 

20th  of  the  same  month ;  but  the  Defendant's  goods  ^^^  y^^ 

having  been,  during  the  whole  of  that  time,  in  custodid  already  in 

lesis^  under  a  distress  for  taxes,  and  the  Defendant  then  ^^^  ^S^* 

,  ,  and  assigned 

exhibiting  a  bill  of  sale  under  which  they  had  been  pre-  under  a  bill  of 

viously  assigned  to  another  creditor,  the  Plainti£^  on  ^^*  Hejd, 
the  20th,  sued  out  a  ca.  sa.  against  the  Defendant.  '^^  j^^^  ^ 

ca,  ja,  before 

Jones  Sent,  obtained  a  rule  nisi  to  set  this  ca.  sa.  ^  "'"f"  ^ 
^  the/!,  fa. 

aside,  on  the  ground,  that  after  the  Plaintiff  had  acted 

on  the^.^.  by  remaining  so  long  on  the  Defendant's 

premises,  he  could  not  sue  out  a  ca.  sa.  till  the  Ji.  Jit. 

had  been  returned ;  for  which  he  relied  on  Miller  v. 

PameU.  {a) 

Wilde  Serjt.  shewed  cause.  In  Miller  v.  Pamell^  the 
defendant's  goods  were  subject  to  no  other  process. 
The  plaintiff  seized  them,  and  might  have  made  his  writ 
available.  Here,  he  could  not  even  seize,  for  the  goods 
were  in  cusiodid  legis.     His  first  writ,  therefore,  being 

(a)  (t  Taunt.  370. 

inoperative, 
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IfiSS.  ^  inoperative,  he  was  entitled  to  have  recoarse  torAca^sa. 
without  waiting  6x  the  return  of  the  Jl.  Jo.  Had  he 
waited  for  the  return  he  might  have  been  without  ini- 
medy.  Edmunds  v.  Boss  {a)  is  in  point  to  shew,  that 
under  ^uch  circumstances,  he  might  well  have  recourse 
to  the  ca.  sa. 

Jones.  If  the  Plaintiff  had  waited  till  the  return  of 
the^.^.,  there  might  have  been  other  goods  on  which 
the  writ  might  have  operated.  Before  he  sued  out  a 
second,  he  was  bound  to  shew  what  had  been  done 
under  the  first :  Lawes  v.  Codrington.  {h) 

TiNDAL  C.  J.  I  cannot  distinguish  this  case  from 
Edmunds  v.  Ross.  There  it  was  held  that  a  capias  ad 
satisfaciendum  might  be  sued  out  before  the  return  of 
a  writ  oi^rifaciasj  which  was  rendered  inoperative  by 
the  defendant's  goods  being  in  the  possession  of  another 
'  claimant  under  a  distress  for  rent. 

In  the  course  of  coming  to  that  conclusion,  the  court 
of  exchequer  had  the  case  of  Miller  v.  PameU  before 
them. 

Whatever  our  decision  might  have  been  under  ordi- 
nary circumstances,  this  Defendant,  at  least,  had  no 
ground  for  making  the  present  motion.  At  the  time 
of  the  issuing  the^^.  his  goods  were  under  a  dis- 
tress for  taxes,  and  further  than  that,  pledged  to  another 
claimant  by  a  bill  of  sale.  Can  it  be  permitted  to  him 
after  that,  to  say  that  he  had  any  goods  available  to 
the  Plaintiff's  writ  ?  If  the  first  writ  were  altogether 
inoperative,  the  Plaintiff  was  entitled  to  have  recourse 
to  a  second. 

Gaselee  J.  This  case  is  only  distinguishable  from 
Edmunds  v.  Boss  in  the  gross  conduct  of  the  Defendant 

(a)  ^Frke^s*  (*)  »  fl«w^  Pr.  C.  30. 

Seeing 
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Seeing  that  he  himself  produced  the  assignment  which 
he  had  made  to  another  creditor,  as  if  to  defeat  the 
Plaintiff's  claim,  the  Court  would,  on  that  simple  cir- 
cumstance, have  discharged  this  rule. 


1833. 


DiCAS 

Wabvb. 


BosANQUET  J.     The  point  has  been  ei^pressly  de- 
cided in  Edmunds  v.  Bosss  and  the  rule  must  be  dis- 

^charged. 


Alderson  J.  concurring,  the  rule  was 


Discharged. 


844 
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18SS. 


REGULA  GENERALia 


It  is  ordered,  where  a  defendant  is  arrested  upon 
an  aliaSf  or  pbtries  capias,  iteaed  into  another  coun(gr, 
pursuant  to  the  rule  of  Michaelmas  term,  3  W.  4.  s.  7^ 
the  Defendant  must  put  in  bail  in  the  county  where  he 
was  arrested. 


Denman  C  J. 

TiNDAL  C.  J. 

Lyndhurst  C.  B. 
Bayley  B. 

LlTTLEDALE  J. 

Gaselee  J. 
Parke  J. 


Bolland  B. 
Bosanquet  J. 
Taunton  J, 

AXDERSON  J. 

Patteson  J. 
Gurnet  B* 


end   of  MICHAELMAS  TERM. 
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ARGUED  AND  DETERMINED  1834. 


IN  THE 


Court  of  COMMON  PLEAS, 


ANO 


OTHER    COURTS, 


IN 


Hilary  Term^ 


In  the  Fourth  Year  of  the  Reign  of  William  IV. 


The  following  Judges  sat  in  Banc :  — 

TiNDAL  C.  J.  BoSANgUET  J. 

Park  J.  Alderson  J. 


Dean  v.  Hogg  and  Lewis.  •^«»«  '3- 

nPHE  Defendant  Lewis  hired  a  steam-boat  for  a  party  The  Defend- 

of  pleasure  to  Btchmotidy  upon  the  terms  disclosed  *"'  ^"^  *  ^ 

steim-boat  for 
in  the  following  letter  from  the  owner :  —  jm  excureion 

"  I  note  the  Adelaide  is  engaged  to  you  for  Richmond  to  Richmond, 
or  Twickenham  for  Tuesday  the  28th  of  May,  at  the  ^^j^^J^f 
hire  for  the  day  of  5/.  lOs.,  your  party  not  exceeding  vigatingthe 
fiay  persons/'  ^IhaS? 

The  vessel  was  navigated  by  a  captain  and  crew,  fendant  had 
employed  and  paid  by  the  owner.  «w>t  ««ch  a 

Just  as  she  was  about  to   start    from  a  quay  ^^  ^toiusdfr 
him  in  forcibly  turning  out  a  stranger  whom  th«  captain  had  allowed  Co  come  on  board* 

Landon^ 
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18S4.  London,  the  Plainti£^  an  attorney,  a  stranger  to  the 
Defendant,  stepped  on  board,  not  being  aware  that  the 
vessel  had  been  hired  for  the  day  by  Leads,  and  his  em- 
barkation being  countenanced  by  the  captain. 

The  Plaintiff  was  not  long  in  discovering  that  he  had 
intruded  into  a  private  party,  and  expressed  to  some 
one  near  him  his  readiness  to  quit  the  vessel  when  an 
opportunity  should  present  itself;  but  the  person  so 
^  addressed  rather  counselled  him  to  stay.  However, 
by  the  time  the  Adelaide  had  reached  Battersea,  it 
was  generally  bruited  about  that  a  stranger  was  on 
board.  The  ladies  became  alarmed ;  and  Hogg,  as  the 
Plaintiff  alleged,  in  an  imperious  tone,  ordered  him  to 
quit  the  vessel. 

The  Plaintiff,  irritated  by  what  oppeared  to  him  a 
harsh  manner  of  making  a  lawful  request,  refused  to 
go;  whereupon  the  Defendants,  after  calling  on  the 
captain  to  remove  the  Plaintiff,  with  considerable 
violence  shoved  him  into  a  boat  alongside,  and,  in  so 
doing,  tore  off  the  skirts  of  his  coat. 

For  this  assault,  the  Plaintiff  now  sued  them  in 
trespass ;  and  having  obtained  a  verdict  for  10/.  damages, 
the  question,  upon  a  motion  to  set  aside  the  verdict  and 
enter  a  nonsuit  instead,  was,  whether,  under  the  above 
contract  with  the  owner,  Lewis  had  such  possession  of 
the  steam  vessel  as  to  support  the  Defendant's  second 
plea,  which  alleged  that  Lewis  was  lawfully  possessed  of 
the  steam  vessel  mentioned  in  the  declaration ;  that  the 
Plaintiff  was  unlawfully  in  the  steam  vessel,  from  which 
he  would  not  depart  when  requested ;  and  then  justified 
the  committing  of  the  trespasses  by  the  Defendants  in 
defence  of  the  possession  of  Lewis,  and  in  order  to 
remove  the  Plaintiff  from  the  vessel. 

Spankie  Serjt.,  in  moving  for  the  rule  nisi,  contended 
that,  under  the  contract  for  the  2dth  of  May,  the  De- 
fendant Lewis  had  the  exclusive  possession  of  the  vessel. 

It 


i 


a)  %  Marsh*  339.  (d)  %  B.t^  Aid.  503, 

b)  2  Brod.  ^  B.  410.  \e)  sB.^C.  578. 
(e)  8  Ttimt.  480. 
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It  was  manifest  that  be  had  hired  the  whole  of  it  for  the  18^4. 
acoommodation  of  a  private  party,  and  he  was  therefore 
QDtttled  to  expel  an  intruder.  In  Huiton  v.  Bragg  {a) 
the  Court  of  Common  Pleas  held,  that  by  the  charter 
of  an  entire  ship  the  possession  was  parted  with  to  the 
charterer,  so  that  the  owner  could  have  no  lien  for  the 
freight  of  goods  put  on  board ;  and  there  was  no  di£kr- 
enee  in  principle  between  the  hiring  a  ship  for  a  distant 
yoytgt  and  a  steam  boat  for  a  single  day. 

Wikk  Serjt.  shewed  cause.  It  appears  from  cases 
sabsequent  to  Hntton  v.  Bragg  that  the  question  whe- 
ther or  not  the  possession  of  a  vessel  passes  out  of  the 
owner  to  a  charterer,  depends  upon  no  single  fact  or 
expression,  but  upon  the  whole  of  the  language  of  the 
contract  as  applicable  to  its  attendant  circumstances. 
Christie  v.  Lewis  (i),  Tate  v.  Meek  (r),  SaviUe  v.  Caw- 
fion.  {d)  Here,  applying  the  contract  to  its  attendant 
drcttmstances,  it  is  plain  the  possession  of  the  steam 
boat  was  to  remain  with  the  owner.  The  contract  was 
in  effect  no  more  than  a  contract  to  convey  Lewis  and 
bis  party  to  Richmond;  for  a  captain  and  crew  em- 
ployed and  paid  by  the  owner  were  to  navigate  the 
vessel,  and  Lewis  would  have  been  incompetent  to  do 
90.  The  owner  would  have  been  responsible  for  col- 
lisions with  other  vessels,  and  for  the  misconduct  of  the 
erew.  In  Laugher  v.  Pointer,  Abbott  C.  J.  said  (^),  "  If 
the  temporary  use  and  benefit  of  the  horses  will  make 
the  hirer  answerable,  and  there  be  no  reasonable  dis- 
Iniction  between  hiring  them  with  or  without  a  carriage, 
must  not  the  person  who  hires  a  hackney-coach  to  take 
him  for  a  mile,  or  other  greater  or  less  distance,  or  for 
an  hour,  or  longer  time,  be  answerable  for  the  conduct 


of 
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\n 


•*  i 


oast: 


GliEJSNHAM 
GiBBBSON. 


In  Saundef'sy.  Owen^  there  was  a  writing  tlidugh^iflci^^it' 
deed  ;  and  Bwiton  v.  Humphries  was  a  ck^e  bf  fb^S^i^, 
which  tlie  law  does  not  favour.  -The  other  infitlmices 
cited  are  not  analogous,  being  rather  ac^  W^is^thilti 
occasions  requiring  the  formality  of  a  wrt^ii  fnstM- 
menu  The  consent,  too,  of  all  the  trustees  was  eis'^n- 
tial  to  the  cesser  of  any  one  of  the  terms,  for  it  was 
intended  that  a  judgment  should  be  exercised  by  au : 
Co*  JJU  113  a,  Hcnokins  v.  Kemp  {a). 

And,  even  under  the  statute  of  uses,  the  deed  of 
1814  can  have  no  operation,  except  according  to  tb^ 
poller,  for  it  recites  the  power,  and  expressly  proiesses 
to  be  in  pursuance  of  it. 


J ' 


The  following  certificate  was  afterwards  sent.  '"  • 
1st.  We  are  of  opinion,  that  upon  the  execution  of 
the  indentures  of  the  31st  of  May  and  the  1st  of  June 
1814*,  by  such  of  the  parties  thereto  who  executed  the 
same,  so  much  of  the  estate  originally  settled  by  the 
indentures  of  the  27th  and  28th  of  Seplember  1811,  as  is 
described  in  those  indentures  to  be  situated  in  the  city 
oi  Lincoln^  and  in  Dorringfon  in  the  county  of  Ldncdn^  . 
continued  to  be  vested  in  Richard  Gibbeson  in  fee*simple^ 
freed  and  discharged  from  the  said  annuity  of  ISOO/. 
pet  annum,  and  from  tlte  term  of  99  years  created 
by  the  said  indenture  of  the  28th  of  SeptenAer  18ll ; 
but  subject  and  liable  to  the  charges  of  5000/.  and  200(tf., 
and  to  the  respective  terms  of  500  years  and  600  i^eani, 
created  by  the  same  deed  foV  securinc;  the  said  sum.^' 

2dly.  We  are  of  opinion  that,  upon  the  execution  of 
the  said  indentures  of  the  31st  of  3fay  and  the  Is^bf 
Jiinc  1814,  Richardson  and  Nelson  became  ihtel^est^  in 
the  premises  at  IVcUon  for  the  residue  then  subsliltfi^g  of 
the  term  of  99  yt^ars,  originally  created  by  tlie  fbfiner 


(a)  3  £<?//,  410. 


indenture 
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against  a  stranger  who  forces  the  apartment  or  the  box  18S4. 
tbey  have  hired  for  themselves.  A  transient  interest, 
such  as  herbagium  terra,  is  sufficient  to  entitle  the 
percipient  to  maintain  trespass:  Crosby  v.  fVadswortk  (a), 
Com.  Dig.  Trespass,  (B).  The  contract  here  was  not  a 
mere  contract  to  convey  the  Defendant  Lewis  to 
Bichmondj  but  that  he  alone  and  his  party  should  go  in 
the  vessel.  The  introduction  of  a  stranger  was  a  breach 
of  the  contract;  and,  if  so,  the  contract  was  for  the 
exclusive  possession  of  the  vessel  during  that  excursion. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  The  question  which  has  been  argued 
before  us  arises  upon  the  second  plea  of  the  Defend- 
ants, which  alleges  that  Lewis,  one  of  ihe  Defendants, 
was  lawfully  possessed  of  the  steam- vessel  mentioned  in 
the  declaration;  that  the  Plaintiff  was  unlawfully  in 
the  steam  vessel,  from  which  he  would  not  depart  when 
requested;  and  then  justifies  the  committing  of  the  tres- 
passes by  the  Defendants  in  defence  of  the  possession  of 
Lewis,  and  in  order  to  remove  the  Plaintiff  from  the 
vessel. 

And  the  question  made  at  the  trial,  and  argued  before 
us,  has  been,  whether,  upon  the  facts  proved,  Lewis  had 
such  possession  of  the  steam-vessel  as  would  authorise 
him  to  use  force  in  removing  the  Plaintiff  from  it. 

The  evidence,  so  far  as  it  related  to  the  possession 
of  the  vessel,  was  a  letter  from  the  owner  to  Lewis, 
in  these  terms :  —  "I  note  the  Adelaide  is  engaged  to 
you  for  Richmond  or  Twickenham,  at  the  hire  for  the 
day  of  51.  105.,  your  party  not  exceeding*  fifty  persons.'' 
The  vessel  was  managed  by  the  captain  and  crew  be- 
longing to  the  same. 

There  can  be  no  doubt  that,  upon  such  a  contract, 
although  there  is  no  express  stipulation  to  that  effect, 

(a)  6  Bast,  6o». 
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the  Defendant  Lewis  would  be  entitled  to  the  full  enjoy* 
ment  of  the  vessel  for  himself  and  his  party  free  from 
the  intrusion  of  any  stranger.  The  circumstances  of  the 
case,  and  the  object  of  the  voyage  necessarily  imply  it; 
so  that  if  the  captain  afterwards  admitted  any  other 
passengers  for  hire,  or  freight  to  Richmond  (as  in  fact 
he  did  admit  the  Plaintiff),  such  admission  would  amount 
to  a  breach  of  contract  between  him  and  LewiSf  ior 
which  the  latter  might  have  recovered  a  compensation 
in  damages. 

There  can  also  be  no  doubt  but  that,  if  the  Plaintiff 
had  been  a  stranger  intruding  himself  against  the  will  or 
without  the  permission  of  the  captain,  the  captain  him- 
self, or  the  passengers  in  his  aid,  and  as  his  servants, 
might  have  justified  turning  him  out.  And  this  seems 
to  have  been  the  opinion  of  the  Defendants  themselves, 
who  called  upon  the  capiain  to  remove  the  Plaintiff. 

But  the  question  still  arises,  whether,  under*  this  con- 
tract, Ijewis  had  such  an  exclusive  possession  of  the  vessel, 
as  would  justify  him  in  forcibly  putting  the  Plaintiff  out 
of  the  vessel,  admitted  as  he  had  been  by  the  captain,  in 
defence  of  his  possession ;  and  we  think  he  had  noL  It 
must  be  admitted,  that,  in  the  case  of  Hutton  v. 
Bragg  (a),  cited  by  the  Defendants*  counsel,  the  Court 
of  Common  Pleas  held,  that,  by  the  charter  of  an  entire 
ship,  the  possession  was  parted  with  to  the  charterer,  so 
that  the  owner  could  have  no  lien  for  the  freight  upon 
goods  put  on  board ;  but  subsequent  cases  have  narrowed 
the  generality  of  this  doctrine,  and  have  decided,  that  the 
question,  whether  the  possession  of  the  ship  has  or  has 
not  been  giveif  up  to,  and  taken  by,  the  charterers,  must 
depend  upon  the  terms  of  the  instrument  taken  altogether, 
or  upon  the  purpose  and  object  of  it.  (See  Trinitjf 
House  v.  Clark  {b)  J  and  Yates  and  Others  v.  Bailston.  (c) ) 
Here  there  was  no  express  contract  for  the  exclusive 

(c)  8  Taunt.  193. 


(a)  %  Manb,  .^39. 
(k)  4M.i^S.  188. 
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possession  of  the  vessel  by  Lewis.  And  there  eould  be  I994f. 
no  object  or  purpose  in  considering  the  vessel  as  taken 
out  of  the  possession  of  the  owners,  and  put  into  the 
possession  of  Lewis.  All  that  the  Defendant  Lewis 
bai^ined  for  was,  that  he  and  his  party  should  be 
carried  by  the  captain  and  the  crew  on  board  the 
Adelaide  to  Richnumdj  without  the  addition  of  strangers ; 
and  such  a  contract  might  be  well  carried  into  effect, 
without  considering  the  possession  changed  from  the 
owners  to  Lewis.  The  captain  and  the  crew,  who  con-* 
timied  in  the  management  of  the  vessel,  were  the  servants 
of  the  owners,  not  of  Lewis.  If  any  injury  had  been 
occasioned  by  the  vessel,  the  owners,  not  Letms^  would 
have  been  answerable  for  the  damages.  There  were 
some  parts  of  the  vessel  manifestly  not  in  the  possession 
of  the  Defendant  Lewis,  and  some  parts  to  which  he 
had  even  no  right  of  access  or  entry ;  such  as  the  parts 
occupied  by  the  crew,  the  room  containing  the  machinery, 
and  the  like.  If  the  captain  had  carried  goods  to 
Richmond  for  other  persons,  to  any  extent  short  of 
incommoding  the  Defendant  Lewis  and  his  friends,  the 
Defendant  could  not  have  prevented  it,  either  by  re- 
moving the  goods,  or  by  action  against  the  owners :  — all* 
which  considerations  tend  to  shew  the  possession  was 
never  given  up.  The  case  has  been  compared  to  that 
of  a  person  put  into  possessiop  of  a  room  at  an  inn  or 
tavern,  where  the  guest  (as  it  is  alleged)  might  turn  out 
by  force  any  stranger  who  intruded  himself,  whether  by 
leave  of  the  innkeeper  or  without  Even  admitting 
such  to  be  the  law,  the  cases  are  by  no  means  similar. 
Hie  sole  and  exclusive  possession  of  the  room  is  given 
to  the  guest :  there  is  nothing  more  to  be  done  by  the 
landlord  than  to  leave  him  in  possession.  It  is  the 
intent  and  object  of  the  contract  between  the  parties, 
that  such  possession  should  be  exclusive  and  undisturbed. 
Even  the  innkeeper  has  parted  with  his  right  to  enter 
for  the  time  the  guest  is  in  possession,  except  for 

A  a  2  purposes 
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purposes  manifestly  implied  by  their  relative  aituatioti^ 
or  for  purposes  allowed  by  law.  But,  in  this  case,  the 
merely  putting  Lewis  in  possession  of  the  vessel  would 
have  been  nothing;  the  main  part  of  the  contraet 
remained  to  be  performed  by  the  captain  and  crew;  vis^ 
the  carrying  them  to  Richmond  and  back  again:  for 
which  puipose  it  was  essential  they  should  remain  on 
board,  and  retain  the  management  and  conduct  of  the 
vessel.  Looking,  therefore,  at  the  object  and  intentioD 
of  all  parties,  we  think  the  exclusive  possession  of  the 
vessel  did  not  pass  to  the  party  hiring  the  vessel  for  the 
limited  purpose  of  being  carried  to  Richmond  and  back, 
and,  consequently,  that  the  plea  is  not  established.  And 
we  feel  the  more  satisfied  in  not  being  obliged  to 
disturb  this  verdict,  because  we  think  it  meets  the 
justice  of  the  case. 

Rule  discharged. 


Jan*  xji 


Betham  V.  Gregg. 


Where  the  pi-  npHIS  was  an  action  of  debt  brought  by  the  Plaintiff, 

tron  of  a  rec-  ^^  rector  of  the   rectory  of  the  parish  church  of 

tory,  who  is  "  . 

alto  the  incum-  Stoke  Laa/^  to  recover  the  value  of  certain  tithes  growing 

bent,  accepts  ^^j  arising  within  the  said  parish,  which  had  been 
into  a  second  taken  and  received  by  the  Defendant  to  his  own  use 
benefice  with    during  the  time  of  the  vacation  of  the  said  rectory.     The 

cure  of  sou  s,  plaintiff,  in  the  firstcount  of  bis  declaration,  stated,  insub- 
the  first  be-  '  *  - 

comes  wholly  stance,  that  one  Thomas  Apperley^  being  the  rector  of 
vacant,  whe-     ^j^^  rectory,  and  also  the  patron  thereof,  accepted  and 

below  the         ^^  admitted,  instituted,  and  inducted  into  the  vicarage 

value  of  87.  in 

the  King's  bodes,  and  the  successor  to  the  first  is  entitled  to  the  tithes  from  the  time 

his  predecessor  has  accepted  the  sf  cond. 

of 
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of  the  parish  church  of  Ocle  Prichardj  the  said  rectory  16S4. 
and  vicarage  being  each  of  them  a  benefice  with  cure  of 
stela;  whereby  it  belonged  to  the  said  Thomas  Apperley^ 
ED  being  patron  thereof  as  aforesaid,  to  present,  and 
thereupon  he  did  present  the  Plaintiff  to  the  then 
Bishop  of  Herrford  (since  deceased),  the  proper  ordi- 
iiary»  to  he  admitted,  instituted,  and  inducted :  and  the 
declaration  then  stated  in  terms,  *^  that  the  said  Thomas 
y^ilpptfr/^  thenceforth  ceased  to  be,  either  in  fact  or  of  right, 
rector  of  the  said  rectory  and  parish  church  of  Stoke 
Lacy^  and,  by  reason  of  the  premises,  the  same  rectory 
End  parish  church  became  wholly  vacant.''  The  count 
then  proceeded  to  allege,  that  the  said  Thomas  Apperley 
afterwards  presented  the  Plaintiff  to  the  succeeding 
Bishop  of  Hereford^  to  be  admitted  &c.,  and  that  the 
Plaintiff  was  afterwards  duly  admitted,  instituted,  and 
inducted;  and  then  claimed  the  value  of  the  tithes  taken 
by  the  Defendant  to  his  own  use,  in  the  interval  between 
the  first  presentation  of  the  Plaintiff  and  his  admission, 
institution,  and  induction  under  the  second. 

The  Defendant  pleaded,  that  **  the  rectory  of  5/0^^ 
Laa/i  at  the  times  mentioned,  was,  and  still  is,  a  benefice 
with  cure  of  souls,  below  the  yearly  value  of  8/.,  accord- 
ing to  the  valuation  thereof  in  the  King's  books."  To 
which  plea  there  was  a  general  demurrer  and  joinder. 

There  was  a  second  count  in  the  declaration,  which,  after 
ftating  the  presentation  of  the  Plaintiff  to  the  vicarage 
of  Ocle  Prichardj  as  in  the  first  count,  alleged  directly, 
that  *'  the  said  Thomas  Apperley  thenceforth  ceased  to 
be  rector  of  the  rectory  of  the  parish  church,  in  fiict  or 
of  right;"  to  which  second  count  the  subsequent  plead- 
ings were  the  same  as  to  the  first  count*  (a) 

(a)  See  ApperUy  v.  Bishop  ofHereford^  9  Bingb.  681. 

A  a  3  LudUm 
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Ludlow  Seijt,  for  the  Defendant,  abandoned  the  pleas, 

but  took  exception  to  the  declaration. 

y»  In  order  to  sustain  this  action,  the  Plaintiff  must 

GABOG.       siie^  on   ijje  face  of  his  declaration  that,  during  the 

time  for  which  he  claims   to  recover  the  tithes,  the 

living  of  Stoke  Lacy  was  vacant  within  the  meaning  of 

the  statute  2S  H.  S.  c.  II.;  for  he  who  seeks  to  recover  by 

virtue  of  a  statute  must  shew  himself  to  be  strictly 

within  its  provisions ;  Com.  Dig.  Pleader^  (C.)  76.    Under 

that  statute,  the  acceptance  of  a  second  living  does  not 

render  the  first  void^  unless   the  first  be  above  the 

value  of  8/.   a  year,  or   the   incumbent  has   actually 

resigned.     If  the  first  living  be  under  the  value  of  iL 

a  year,  it  is  only  voidable  upon  the  acceptance  of  a 

second ;  and  sentence  of  deprivation,  death,  or  resigna-* 

tion,  is  necessary  to  complete  the  vacancy.    IVais.  Clerg. 

LaiWj  C.  2. 

It  is  not  sufficient,  therefore,  for  the  Plamtiff  to  allege 
merdy  that  the  incumbent  of  Stoke-  Lacy  was  inducted 
into  Ode  Prichard ;  he  ought  further  to  allege^  either 
that  Stoke  Lacy  is  above  the  value  of  82.  a  year,  or 
that  sentence  of  deprivation  has  been  passed  on  the 
former  incumbent;  or  that  he  has  resigned,  or  is  dead. 
(See  the  argument  for  the  Defendant,  and  the  judgment, 
in  Halton  v.  Cove,  (a)  While  the  first  living  is  only 
voidable,  the  original  incumbent  may  sue  for  the  tithes : 
2  It(Jl.  Abr.  36S. 

The  allegation  in  the  second  count,  that  *^the  said 
Thomas  Apperley  thenceforth  ceased  to  be  rector  of 
&oke  Lacy^^  is  no  more  than  the  conclusion  of  the 
pleader  from  the  facts  before  stated ;  and  those  facts  do 
not  warrant  the  conclusion. 

Stephen  Serjt.  for  the  Plaintiffs  That  all^ation  is  in 
itself  a  direct  and  positive  allegation  of  fact,  on  which 

(«)  1  B.  6f  AdoL  549. 

the 
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ibe  Defendant  might  have  taken  issue,  and  which  he 
has  admitted  by  pleading  over.  The  second  count  is, 
therefore,  clearly  su£Bcient ;  and  even  if  the  allegation,  «. 

that  Apperley  acceptea  another  living,  be  taken  to  shew  GfiiGO. 
that  the  living  of  Stoke  Lacy  became  thereupon  only 
voidable,  the  further  allegation,  that  the  Plaintiff  was 
presented,  instituted,  and  inducted  into  StoJce  Lacjfy 
taken  in  conjunction  with  the  former,  establishes  that  it 
was  completely  vacant  Stoke  Lacy^  however,  whether  it 
be  above  the  value  of  8/.  a  year,  or  under,  became 
void  to  all  intents  upon  the  incumbent's  accepting 
another  living.  If  it  be  above  8/.  a  year,  it  became  void 
under  the  statute  28  H.  8.  c.  11.;  if  of  less  value^  under 
the  canon  law, ,  which,  upon  such  an  occurrence, 
4]6clares,  without  qualification  as  to  value,  that  the  in- 
cumbent eo  sit  ipso  jure  privatus.  Apperley  v.  Bishop  of 
Hereford,  (fl) 

Cur.  adxk  vuU. 

TiNDAL  C.J.  (afler  stating  the  case,  as  ante  p.  352.),— 
though  it  was  contended,  in  the  course  of  the  argument, 
that  the  direct  allegation  in  the  second  count,  of  Thomas 
Apperley  having  ceased  to  be  the  rector  of  Stoke  Lacy^ 
being  admitted  in  the  course  of  the  pleadings,  there  was 
an  end  to  any  question  whether  the  church  was  vacant 
or  not ;  yet,  inasmuch  as  it  may  be  fairly  contended  that 
such  allegation,  though  direct  in  point  of  form,  is  no 
more  in  substance  than  a  legal  inference  or  conclusion 
from  the  facts  stated  in  the  same  count,  we  think  it 
better  to  found  our  judgment  upon  the  general 
question  raised  upon  the  whole  record. 

The  question  raised  appears  to  be  this: — The  patron 
of  a  benefice,  with  cure  of  souls,  under  the  value  of  8/. 
in  the  king's  books,  being  also  the  incumbent  of  the 
same  benefice,  accepts  another  benefice  ^ith  cure,  and 

(a)  ^Bittgh,  68 1. 

A  a  4  there- 
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1884.       whom  it  m%hl  concero^  al  the  b«|t  prne  ^iKr^bdolJLpidA 

a"  ^^     ^'^*^*     '^^  ""^^  produced  £11/.  short  <offtli&mte»(tf 
V,  tWcicrgO)  which,  parsuaiit  to  M^Andrm/fs  ioaMliitioo^ 

LBvr.        to  the  Pbtintiff,  was  made  out  aceonling  to^ths^liMptHigi 
price  of  nuts  at  Gijon  in  October  18S1*      nfj  t,j  ohoj?!/.^ 
The  Defendants  called  no  witnesses,  but 'toofc><tht^ Al- 
lowing objections  to  the  Plaintiff's  cUim :  first,  that  ihlffs' 
was  no  sufficient  memorandum  or  agreement  uniWYiti^f. 
sTgned  by  the  parties,  or,  their  agents,  as  required  Igr 
the  17th  section  of  the  statute  of  frauds :  secondly^' ffaalrt 
there  was,  at  all  events,  a  variance  between  the  Mb-: 
count,  the  only  special  count  relied  on,  and'the  ageoQ^t 
ment  produced  at  the  trial  in  support  of  itt  tfae^iigwi^{ 
ment  stating  nothing  about  the  shipping  pricey* or '^iha/ 
payment  of  freight  to  the  Plaintiff:  Sdly,  that  thatagree^i 
ment  would  not  support  the  common  countoiia^icaiiAfM' 
valebant ;  and,  4thly9  that  the  Plaintiff  bad^  by  hi»  omtk) 
act,  in  reselling  the  goods  before  the  action  was  brought^' 
precluded  himself  from  recovering  on  a  count  for  ^oods  * 
bargained  and   sold   to  the  Defendants.     Upon  thfise 
objections   the  Plaintiff  was   nonsuited,  with  leaVe  to 
move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  thef 
amount  of  his  loss. 

fVilde  Serjt.  accordingly  having  obtained  a  role  ntst! 
to  that  effix:t. 


•.,1. 


Jones  and  Stephen  Seijts.  shewed  cause  in  MichaMas 
term. 

First,  the  agreement  contained  in  the  letter  of  J«fy  tfMi 
is  not  signed  by  the  party,  nor  by  an  agent  dutyautlu)U> 
rized,  for  M^ Andrew  does  not  appear  to  faaife 'bden  * 
appointed  agent  to   the  Defendants   by  any   writtegu^^ 
[7ffi(&z/C.J.  The  authority  of  the  agent  to  sign  (^^ 
his  principal  may  be  conferred  orally,   as  well  as  by 
writing.]     Then,  the  agreement  contained. in  the  letter 
specifies  neither  quantity  nor  price ;  and  the  admission 

of 
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is  a  complete  avoidance  of  a  benefice,  and,  conseqaendyt  1884. 
a  vacation  in  fact,  the  tithes  shall  belong  to  the  successor 
from  the  date  of  such  avoidance,  in  order  to  enable  him 
to  pay  the  first  fruits,  the  year  of  which  payment  is 
declared  to  commence  from  the  same  point  of  time. 
The  mischief  intended  to  be  remedied,  was  that  of  the 
bishops  and  oth^s  at  that  time  deferring  to  collate  to 
benefices,  or  to  institute  clerks  presented  to  them  for  an 
unreasonable  time,  to  the  intent  that  they  might  take  to 
their  own  use  the  tithes  growing  during  the  vacation. 
The  act,  therefore,  as  well  on  account  of  its  being  a 
remedial  act,  as  on  account  of  the  general  words  of  the 
enactment,  ought  to  have  a  liberal  construction,  and  to 
be  made  to  comprehend  every  case  that  falls  within  the 
mischief;  and,  at  all  events,  ought  to  have  such  a 
construction,  as  that  the  tithes  which  arise  in  vacation, 
within  the  proper  meaning  of  that  term,  shall  be  pay- 
able, in  every  case,  either  to  the  former,  or  the  succeed- 
ing incumbent. 

The  question,  therefore,  is,  when  does  the  vacation  of 
this  benefice  commence  ?  The  law,  as  to  the  avoidance 
of  a  former  benefice  by  the  acceptance  of  a  second,  with 
cure,  may  he  considered  with  reference  to  three  cases : 
first,  where  the  former  benefice  is  of  the  value  of  8/.,  or 
above,  in  the  King's  books ;  second,  where  the  former 
benefice  is  below  the  value  of  8/.,  and  the  incumbent 
of  the  former  living  is  not  also  the  patron,  but  is  a 
separate  and  distinct  person ;  thirdly,  where  the  former 
benefice  is  below  the  value  of  8/.,  but  the  incumbent  of 
(he  former  benefice  is,  at  the  same  time,  the  patron  of 
it.  And  it  may  be  convenient  to  see  how  the  law  stands 
with  respect  to  the  two  former  cases,  before  we  come  to 
the  consideration  of  the  third  case,  which  is  the  case 
actually  before  the  Court. 

As  to  the  first  case,  the  rule  of  law  is  clear  upon  the 
construction  of  the  statute   21  Hen.  8.  c.  13.     By  the 

ninth 
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lS5i.  -ninth  section  of  that  statute  it  is  enacted,  <^  that  im- 
mediately upon  tlie  ponession  of  the  second  benefice, 
the  first  benefice  shall  be  adjudged  void."  And  again, 
by  section  10«,  ^  that  it  shall  be  lawful  for  the  patron 
thereof  to  present  another,  as  if  the  incumbent  had  died 
or  resigned."  In  such  case,  therefore,  it  is  clear  that, 
upon  the  possession  of  the  second  benefice,  the  first 
becomes  actually  vacant ;  that  the  incumbent  is  put  out 
of  possession  of  the  first  by  the  operation  of  the  statute, 
without  any  sentence  of  deprivation,  as  if  he  were  dead 
or  had  resigned ;  and  that  the  former  living  is  void  de 
factOy  not  only  as  to  the  patron,  —  who  is  bound  to  take 
notice  of  the  avoidance  from  the  time  of  the  induction 
to  the  second  living, — but  also  with  respect  to  strangers, 
such  as  the  parishioners,  who  might  plead  the  induction 
to  such  second  living  as  an  answer  to  any  demand  for 
tithes  by  the  former  incumbent,  accruing  subsequently 
to  his  acceptance  of  the  second  living. 

As  to  the  case  secondly  above  put,  it  is  equally  clear,' 
that,  where  the  former  living  is  below  the  value  of  8/^, 
and  the  incumbent  has  accepted  a  second  benefice  with 
cure,  so  far  as  the  patron  is  concerned,  the  former 
benefice  is  not  absolutely  void,  but  voidable  only  at  the 
election  of  the  patron.  It  is  so  far  void,  that  the  patron 
may  present  another  to  it  if  he  will,  and  the  ordinary 
may  admit  and  institute  upon  such  presentation;  but 
if  the  patron  will  not  present,  no  lapse  shall  incur,  until 
there  is  sentence  of  deprivation  as  to  the  first  benefice, 
and  notice  thereof  has  been  given  to  the  patron.  This 
was  resolved  in  Holland!^  case,  and  in  Dygby^s  case  (a), 
and  often  before.  In  such  a  case,  therefore,  it  would 
be  clear  that  the  provisions  of  the  statute  28  Htn.  8. 
4:.  11.  would  not  apply  till  actual  deprivation.  For, 
notwithstanding  the  acceptance  of  the  second  benefice, 

{a)  4  Co.  75.  78. 

the 
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the  first  bene^ce  is  full,  as  to  strangers,  until  deprivatioii ;  1884*. 
the  first  incumbent,  notwithstanding  his  acceptance  of 
the  second  living,  having  the  power  to  sue  for  and 
recover  the  tithes  until  actual  deprivation,  according  to 
the  authority  of  Yeboerton  J.,  as  given  in  2  BoU^ 
Abr.  361. 

But  the  case  now  before  the  C!ourt,  is  one  where  the 
person  who  presents  to  the  first  benefice  is,  at  the  same 
tim^  both  patron  and  incumbent;  where  the  act  of 
presentation  is  not  an  act  done  by  a  stranger  without 
'  notice  to  him,  the  patron,  but  is  the  act  of  the  individual 
patron  himself.  And  we  think  that  circumstance  so  fiir 
distinguishes  this  from  the  case  last  considered,  that  it 
makes  the  first  benefice  actually  void  firom  the  time  of 
Bneh  presentation,  within  the  meaning  and  the  provisions 
of  the  statute  28  Hen,  8.,  by  rendering  any  sentence  of 
deprivation  altogether  unnecessary  and  inapplicable* 

The  distinction  between  the  two  cases  may,  perhaps, 
be  more  clearly  seen,  by  considering,  first,  how  the 
rights  of  the  invidual,  who  is  at  once  the  patron  and 
incumbent  of  the  first  benefice,  are  a£fected  as  patron ; 
secondly,  how  Uie  rights  of  the  same  individual  are 
affected  as  incumbent. 

Now,  the  sole  ground  upon  which  it  has  been  held  in 
all  the  decided  cases,  that,  where  the  first  benefice,  with 
cure,  is  less  than  8/.  in  the  King's  books,  the  acceptance 
of  a  second  by  the  incumbent  makes  the  former  voidable 
<Nily,  not  void,  as  against  the  patron,  is  this,  — •  that  the 
avoidance  not  being  by  the  common  law,  or  by  any 
statute,  but  by  the  canon  law  only,  the  patrcm  is  not 
bound  to  take  notice  of  the  institution  and  induction  to 
the  second  living,  to  which  act  he  is  a  stranger,  until  it 
is  followed  up  by  actual  sentence  of  deprivation  and 
notice  theceof  to  him. 

But  tliis  ground  necessarily  &ils  where  the  patron  is 
himself  the  person  who  accepts  the  second  living,  and 

after- 
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1694.        afterwards  presents  to  the  first ;  for  it  would  be  absurd 
and  unreasonable  that  he   should  set  up  the  want  of 
notice  of  his  own  immediate  act.     And  this  appears  lo 
be  consistent  with  what  is  found  in  the  treatise  entitled 
Doctor  and  Student^  Dial.  2.  c.  SI.,  the  author  of  whichi 
after  stating  that,  if  the  voidance  be  by  resignation  or 
deprivation,  the  six  months  shall  begin  from  the  time 
the  patron  has  notice  of  the  resignation  or  depriration 
(whether  he  may  have  actual  knowledge  of  it  or  not),  pro- 
ceeds to  say  that,  in  case  of  an  union,  which  is  also  a 
cause  of  voidance,  ^'  there  can  be  no  union  made  but 
the   patrons   must  have  knowledge:   and   it  must    be 
appointed  who  shall  present  after  such  union;  that  is  to 
say,  one  of  them,  or  both,  either  jointly,  or  by  turn  one 
after  another,  as  the  agreement  is  upon  the  union :  and, 
sith  the  patron  is  privy  to  the  avoidance,  and  is  not 
ignorant  of  it,  the  six  months  shall  be  accounted  from 
the  agreement."     Now,  the  case  of  an  actual  present- 
ation by  the  patron  of  the  living,  to  which  he  was  also 
the  incumbent,  falls  precisely  within  the  same  reason ; 
and  the  living,  as  to  him,  must  be  absolutely  void,  and 
the  six  months'  term  for  lapse  must  commence  from  the 
time  of  such  presentation.     In  fact,  he  has  only  done 
that  which   every  patron   has  a  right  to   do;    he  has 
elected  to  consider  it  void  without  a  sentence  of  depri- 
vation, by  making  his  presentation  in  the  first  instance. 
But,  secondly,  if  the  first  living  is  actually  void,  as  to 
him,  in  his  character  of  patron,  from  the  date  of  his  own 
act  of  presentation,  how  can  it  be  otherwise  than  void, 
as  to  him,  in  his  character  of  incumbent ;  that  is,  as  to 
all  the  rights  between  him  and   his  parishioners?      It 
would  seem  a  strange  and  unreasonable  distinction,  that, 
when  the  living  is  void  as  to  a  man  in  one  character,— 
that  of  patron, — in  consequence  of  his  own  voluntary  act 
of  presentation,  the  same  living  should  be  full  as  to  the 
same  individual  in  another  character,  vie.  that  of  in- 
cumbent; 
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cambent ;  and  that  suob  cannot  be  the  case,  will  appear        18Si. 
from  considering  the  nature  of  a  presentation,  and  how 
fiur  it  is  binding  on  the  patron,  when  once  made. 

The  form  of  the  presentation,  which  is  an  instrument 
in  the  nature  of  a  letter  missive  by  the  patron  to  the 
Bishop,  expressly  alleges,  ^Uhat  the  benefice  is  then 
TEcant."  And  the  better  opinion  in  the  books  appears 
to  be,  that  the  King  only  can  revoke  a  presentation 
when  once  made :  no  lay  patron  has  the  power  to  do  so : 
all  the  books  agreeing  that  he  cannot  do  so  after  in- 
stitution (see  Dyevy  348.,  and  the  cases  cited  in  Watson^ 
p.  2S5.) ;  but  that  the  utmost  the  lay  patron  can  do,  is 
to  vary  his  presentation,  by  offering  another  clerk  to 
tbe  Bishop ;  out  of  whom  the  Bishop  may  choose  which 
be  pleases. 

In  the  case  of  an  ecclesiastical  patron,  the  rule  is 
still  more  strict,  for  he  can  neither  revoke  nor  vary; 
{Latch.  Rep.  191.  254.) ;  and  although  it  may  be  too 
much  to  contend,  that  the  circumstance  of  the  patron  in 
this  case  being  a  clergyman,  brings  him  within  this  rule^ 
which  seems  rather  to  apply  to  the  case  of  a  right  of 
presentation  belonging  to  an  ecclesiastical  person  in 
right  of  his  ecclesiastical  preferment;  yet,  it  is  enough 
for  the  present  argument  to  shew,  that  he  has  no  general 
power  to  revoke,  but  that  the  clerk,  when  he  has  once  pre- 
sented to  the  Bishop,  must  still  be  submitted  to  the 
Bishop's  choice,  though  the  patron  may  add  another. 
The  effect,  therefore,  of  such  a  presentation  to  the  first 
benefice,  where  the  clerk  has  been  subsequently  in- 
stituted and  inducted  under  it,  appears  to  us  to  be,  that 
the  former  incumbent  can  never  contend  that  the  living 
was  not  vacant,  in  point  of  fact,  at  the  time  he  so  pre- 
sented :  that,  in  case  he  should  sue  for  the  tithes 
which  grew  and  arose  subsequent  to  his  presentation  of 
the  new  incumbent  he  would  fail  in  his  suit :  and  that 
tbe  payment  of  the  tithes  to  the  successor  is  a  good 

and 
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1894.  and  valid  payment.  And  if  this  be  so,  the  case  appears 
to  us  to  fall  within  the  remedy  intended  to  be  given  by 
the  statute;  for  otherwise  the  mischief  would  follow 
which  was  intended,  to  be  prevented  by  that  act ;  viz., 
that  the  tithes  which  grew  and  arose  since  the  present- 
ation would  neither  be  claimable  by  the  preceding  nor 
succeeding  incumbent,  but  would  fall  either  to  the 
ordinary  or  to  the  parishioner  himself:  the  very  conse- 
quence which  the  statute  intended  to  prevent 

In  the  course  of  the  argument  on  the  part  c^  the 
Defendant,  reliance  was  placed  on  the  judgment  of  tlie 
Court  of  King's  Bench  in  the  late  case  of  Halton  v. 
Cave,  (a)  It  will  be  sufficient  to  say,  that  the  judgment 
given  by  us  is  not  inconsistent  with  the  judgment  in  the 
case  referred  to.  The  Court  of  King's  Bench  held,  on 
that  occasion,  that  the  statute  applies  to  the  case  of  a 
living  actually  vacant,  and  that  it  could  not  apply  to  the 
case  then  before  the  Court,  where  the  living  was  not,  in 
fact,  vacant,  the  rector  still  continuing  in  possession.  But 
the  distinction  appears  to  us  to  be,  that,  in  this  case,  the 
incumbent  does  not  appear  to  have  continued  in  posses- 
sion; but,  on  the  contrary,  upon  this  record,  which 
alleges  the  presentation  to  have  been  made  by  him  as 
patron,  we  must  intend,  as  against  him  who  has  stated 
the  living  to  have  been  actually  vacant,  that  the  living 
was  vacant  by  his  ceasing  to  be  in  possession,  both 
in  fact  and  in  law. 

There  is  no  occasion  to  advert  to  the  decision  of  this 
Court  in  the  late  case  of  Apperley  v.  The  Bishop  of 
Hereford^  because  it  turned  upon  a  point  wholly  col^ 
lateral  to  the  present. 

On  the  whole,  we  think  the  first  benefice  becanne 
actually  vacant  from  the  time  of  the  presentation  made 
to  the  same,  and  that  the  Plaintiff  is,  consequently, 

entitled 
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enUtkd  to  the  tithes  in  qoestion  from  that  time,  under  18S4, 

the  statute  of  Hen.  8. ;  and  we,  therefore,  give  judgment  ^^J*^' 

for  the  Plaintiff.  ^^ 

Judgment  for  the  Plaintiff.  OajvoG. 


Greenham  v.  Gibbeson  and  Others.  ^^'  *3« 

nPHE  following  case  was  stated  for  the  opinion  of  the  By  marriage 
Court  of  Ck)mmon  Pleas,  by  the  direction  of  the  •J">«"««*» 

'      -^  three  termt 

Court  of  Chancery.  'were  vested  in 

By  indentures  of  lease  and  release,  dated  the  27th  and  ^^^"^  ®*^*  ^ 

28th  oi September  1 81 1,  the  release  made  between  Richard  f^^  securing  a 

Gibbeson  and  Mary  Ann  his  wife,  of  the  first  part,  Ann  Gib-  jointure ;  tlie 

beson  of  the  second  part,  fV.  T.  WelJUt  and  E.  P.  Charles-  •*??""*  ^"^ 

^  *^  raising  a  sum 

worth  of  the  third  part,  W.  Richardson  and  G.- Nelson  of  for  children; 

the  fourth  part,  and  J.  Baldwin  and  D.Hebb  of  the  fifth  ^^e  third  for 

t  n    \         -i-r^.*       »^.»»  raising  a  turn 

part,  certam  estates,  whereof  the  said  Richard  Gibbeson  fo^  ^^  ^^ . 

was  then  seized  in  fee^simple,  were,  in  pursuance  of  articles  ^nd  the  settlor 

entered  into  before  the  marriaire  of  the  said  Richard  Gib'    ^-^J^J^^* 

o  \^?ith  the  con- 

beson  and  Mary  Ann  his  wife,  conveyed  to  Welfitt  and  tent  of  the  se- 
Ckarlesnoorth  and  their  heirs,  to  the  use  of  the  said  Rich-  ^^"^^  trusteet, 
ard  Gibbeson  and  his  assigns,  for  the  term  of  his  natural  other  lands  in 
life,  without  impeachment  of  waste;  remainder  to  the  use,  P'*ce  of  those 
intent,  and  purpose,  that  the  said  Mary  Ann  Gibbeson  \i^^La   ^ 
and  her  assigns,  in  case  she  should  survive  the  said  upon  which 
Richard  Gibbeson^  might,  from  his  decease,  receive  out  of  ^^^  J*"^* 
the  rents,  issues,  nrid  profits  of  the  said  hereditaments,  charged  were 

during  her  natural  life,  for  her  jointure,  and  in  bar  of  to  be  exone- 
rated, and 
such  of  the  terms  as  became  unnecessary  to  cease. 
The  settlor  substituted  other  lands  by  a  deedi  to  which  himself  and  all  the  trustees 
were  parties,  but  which  was  executed  only  by  himself,  the  trustees  of  the  term  for 
securing  the  jointuro,  and  one  of  the  trustees  of  the  term  for  the  children's  portion : 
Held,  that  the  substituted  land  was  only  charged  with,  and  the  original  land  only 
discharged  of,  the  term  for  securing  jointure :  Held  also,  that  the  previous  consent  of 
both  the  trustees  of  a  term  was  essential  to  give  validity  to  the  transfer  in  respect  of 
so^h  term. 

all 
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Greenham 

V, 
GiBBBSON. 


all  dower,  thirds,  and  free  bench,  an  annuity  of  260Lf 
with  power  of  entry  on  non-payment,  and  subject  thereto^ 
to  the  use  of  Richardson  and  Nelson^  their,  executors, 
administrators,  and  assigns,  for  the  term  of  99  years, 
to  commence  from  the  decease  of  the  said  Richard 
GibbesoHf  upon  the  trusts  thereinafter  declared;  re- 
mainder to*  the  use  of  Wejfitt  and  Charlesworth,  their 
executors,  administrators,  and  assigns,  for  the  term  of 
500  years  from  the  decease  of  the  said  Richard  GibbesoUj 
upon  the  trusts  therein-after  declared  ;  remainder  to  the 
use  of  Baldwin  and  Hebh^  their  executors,  administrators, 
and  assigns,  for  the  term  of  600  years  from  the  decease 
of  the  said  Richard  Gibbeson^  upon  the  trusts  therein- 
after declared ;  remainder  to  the  use  of  the  said  Richard 
Gibbesonj  his  heirs  and  assigns,  for  ever. 

The  trusts  of  the  term  of  99  years  were  declared 
to  be  for  better  securing  the  annuity  of  200/.  The 
trusts  of  the  term  of  500  years  were  declared  to  be 
for  raising  5000/.  for  the  child  or  children  of  Richard 
Gibbeson  and  Mary  Ann  his  wife.  The  trusts  of  the 
term  of  600  years  were  declared  to  be  for  raising  2000/., 
to  be  applied  as  Mary  Ann  Gibbeson  should  direct ;  and, 
in  default  of  direction,  to  the  said  Mary  Ann  Gibbeson^ 
her  executors,  administrators,  or  assigns.  Each  of  the 
terms  was  subject  to  a  proviso  for  cesser  on  the  trusts 
respectively  being  performed  or  becoming  unnecessary. 

The  deed  of  release  also  contained  the  following  pro- 
visos, viz.: — "That,  in  case  at  any  time  or  times  hereafter 
the  said  Richard  Gibbeson^  his  heirs  or  assigns,  shall  be 
desirous  that  the  said  hereditaments  and  premises  hereby 
settled  and  charged  with  the  payment  of  the  said  join- 
ture or  annual  rent  charge  of  200/.,  and  the  said  two 
several  sums  of  5000/.  and  2000/.  respectively,  or  any 
part  of  the  snid  premises,  shall  be  released  and  dis- 
charged from  the  payment  of  the  said  jointure  and 
sums  of  money,  or  any  of  them ;  and  in  case  tlie  said 
Richard  Gibbeson^  his  heirs  and  assigns,  shall,  with  the 
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apd  approbation  of  the  respective  trustee^  for 
tbe  time  beiog  of  the  said  several  terms  of  99  years, 
500  yearsy  and  600  years  hereinbefore  limited,  charge 
mad  secure  the  said  jointure  and  sums  of  money,  or  any 
of  them,  upon  any  other  estate  or  estates,  either  alone 
or  together  with  such  of  the  premises  hereby  charged 
as  shall  not  be  intended  to  be  discharged  therefrom 
(audi  premises  being  in  the  whole  of  competent  value)^ 
then,  immediately  after  the  said  jointure  and  sums  of 
money f  or  any  of  them,  shall,  with  such  consent  and 
approbation  aforesaid,  have  been  so  effectually  charged 
and  secured  upon  any  other  estate  or  estates  in  manner 
aforesaid,  the  said  jointure  and  sums  of  money,  or  such 
of  them  as  shall  be  so  charged  and  secured  as  aforesaid, 
shall  thenceforth  cease  to  be  a  charge  upon  the  mes- 
suages or  tenetnents,  lands,  hereditaments,  and  premises 
so  hereby  charged  therewith  as  aforesaid ;  or  on  such 
or  so  many  of  the  said  premises  as  shall  be  intended  or 
agreed  to  be  discharged  from  the  said  jointure  and  sums 
respectively,  or  any  of  them ;  and  the  same  premises 
shall  thenceforth  be  wholly  released,  exonerated,  and 
discharged  from  the  same  accordingly,  subject  never- 
thelessy  and  without  prejudice  to  any  sale,  mortgage,  or 
other  disposition  wKich  may  have  been  made  of  the 
said  terms,  or  any  of  them,  under  the  trusts  thereof 
respectively :  and  the  said  several  terms  of  99  years, 
500  years,  and  600  years,  or  such  of  them  whereof 
the  trusts  shall  become  unnecessary,  shall  thereuiKin,  so 
fiv  as  concerns  the  premises  so  to  be  discharged  as 
aforesaid,  cease,  determine,  and  be  absolutely  void  to  all 
intents  and  purposes  whatsoever." 

Bichard  Gibbeson,  by  the  said  indenture,  also  cove- 
nanted that  he  and  his  said  wife  should  forthwith 
acknowledge  and  levy  fines  of  the  said  hereditaments 
and  premises,  which  fines  it  was  thereby  declared  should 

Vol,  X.  B  b  enure 
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Grxrnuam 

V. 
GiBBESON. 
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^&3f .      ep.ure  to  the  U3es  upon  the  tra$t^  ajpd  l(ff  ,||tlw^nK^ 


aforesaid.  •       ?  .tovy  hnL  ^<?frn'? 

. .  SuQh  fines  were  sobseqaently  levied  ^QT^^tSlXf  T 

By  indentures  of  lease  and  rel^t^^j^p^jJf^S^lff^^ 
May  and  1st  of  June  1814f,  the  i;aleaseu^iq?(f^99e4>()^ 
be  made  between  lUchord  Giibeson  pf  4^j^^rst;i||Mi(;;^ 
Wdfitt  and  Charlemorth  of  the  second,  S^fd^^^ 
^nd  Nelson  of  the  third,  and  Baldwin  aqd  JHjpli/f,,jfff 
the  fourth,  ader  reciting  the  power,  it  was  w;^es^ 
that,  in  pursuance  and  exercise  of  the  power  or  jfuroYinf 
contmned  in  the  said  indenture  of  the  28th,  of  Sffr 
tember  1311,  enabling  him  in  that  behalf  Bichar4 
jGihbewfi^  ^^  with  the  consent  and  approbation,  as  i(fp|^ 
of  WelJUt  and  Charlesworth  as  of  Ridiardson,  ifphd^ 
Baldwin^  and  Hehhi^  conveyed,  as  therein  expresfii^ 
to  Welfitt  and  Charlemortky  and  their  heirs, .  certain 
tenements  and  premises,  wheiieof  Richard  Cnbb^eon  ff^ 
then  seized  in  fee  simple,  that  is  to  say,  certain  pm* 
mises  in  Heightington  in  the  county  of  JUncoln  ttiedr#i|i 
described,  and  also  two  undivided  third-  parts^  ao4 
two  undivided  eighteenth  parts  respectively. of  and  i|| 
certain  premises  in  Welton  in  the  said  counQr^  tb^rer 
in.  also  described,  to  have  and  to  hold  the  same  Ip 
IVelfitt  and  Charhsrdoorthj  and  their  heirs  for  ever;  .,^ 
the  uses,  upon  the  trusts,  and  with,  under,  and  snt^cf^t 
to  the  powers,  provisos,  declarations^  and  agreesifnts 
in  the  indenture  of  the  28th  of  September  181 1^  expressed 
and  declared  concerning  the  hereditaments  in  the^/^|d 
indenture  of  the  28th  of  September  1811  compri^,^fD 
the  intent  that  the  premises  conveyed  by  the  upjdentmin 
of  the  Ist  ofjune  1814*  might  be  charged  with  >tlffi  ^f^ 
jointure,  and  the  said  several  sums  of  $000L  apdS^^^f^ 

respectively,  in  lieu  of,  and  as  a  substitutioafoiv.sii<tb,iW 
so  many  of  the  premises  comprised  in  the  indenituns^tf^ll? 
the  28tb  of  September  1811,  as  were  intended  <a  be 

discharg«$l 
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ift^^Iiki^ed  from  the  pajtneilt  of  the  said  jointure  and 
Slims,  and  were  thereinafter  described. 

The  deeds  of  the  Slst  of  May  and  1st  of  June  1814, 
ik^  eTcedvLiedhy  Richard  Oibbesottj  Welfiit,  Richardson, 
daa '79^2^  only.  Hebb  did  not,  in  any  manner,  consent 
^''4he  '^bbstitution  purporting  to  be  made  by  those 
fhfientnre^.  Charleswortk,  after  such  substitution,  coii- 
^tiied  to  it  orally,  but  never  in  writing.  Richardson 
'^M  Baldwin  have  since  departed  this  lif^.  Baldwin  wks 
tMe  solicitor  of  Richard  Gibbeson  at  the  time  of  the  exe- 
6b(ioi)(  of  the  indentures  of  the  Slst  of  May  and  the  1st 
rX'ifune  1614,  and  was  one  of  the  attesting  witnesses  to 
^a  execution  of  the  deeds  of  substitution  by  Richard 
4Smbesofi ;  but  Baldwin  did  not  execute  those  deeds  or 
tjiiber  of  them. 

'-'^Under  indentures,  dated  the  1st  and  2d  of  March 
VMl,  the  2d  of  September  1821,  and  the  2d  of  March 
18S4,  all  executed  by  Richard  Gibbeson^  the  Plaintiff 
Jlttmes  Greenham  became  a  purchaser,  as  mortgagee  in 
fee^  from  Richard  Gibbeson,  of  the  before-mentioned 
ptcipiriy  at  Welton  for  a  valuable  consideration,  with 
possesion  of  the  tide  deeds  of  that  property,  and 
twtthout  notice  of  the  deeds  of  September  1811,  and  Me^ 
Ad  June  1814,  or  either  of  them,  or  of  the  existence 
Vt^^tty  right  or  title  thereunder. 
'••Tlie  question's  for  tlie  opinion  of  the  Court  were, 

fitt.' 'Whether,  upon  the  execution  of  the  indentures 


:» 


^die  ^Ist  of  May  and  1st  of  June  1814,  by  such  of 
(Me^'ptfrttes  thereto  as  executed  the  same  respectively, 
Atf^iE^^tate  originally  settled  by  the  indentures  of  the 
^?i*th  arid  ^8th  of  September  1811,  or  any  and  what  part 
tb^fcb^becatne  vested  in  Richard  Gibbeson  in  fee  sitnple, 
fiMt(^iid  discharged  from  the  uses  of  the  last  mentioned 
iilSdMiUi^* 

'^^2fidly.  Whether,  upon  such  execution  of  the  inden- 
ifMlsii' 'of   the   31st   of  May  and    Ist   of  Jutie    1814, 

B  b  2  Richardson 


^- .  — 
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]^§i^4s       Bichqrdspn  and  Nelson  acquired  any  and  what  interest 
i— j**-^      in  the  estate  at  Welton  therein  mentioned,  or  any  and 

PfB?^         3rdly.  Whether  Nelson  has  now  any  and  what  interest 
in  such  estate  at  Welton,  or  any  and  what  part  thereof^ 

4thly.  Whether,  upon  siich  execution  of  the  inden- 
tures of  the  Slst  oi  May  and  1st  oijune  ISl^yChdrlcS" 
fporUi  jind  Welfitt  acquired  any  and  wha(  interest 
i[n  ^uch  estate  at  Welton^  or  any  and  what  part  thefeoC 
.  5thly«  Whether  Charlesworth  and  Welfitt  have  now 
any  and  what  interest  in  such  estate  at  Welton^  or  any 
apd  what  part  thereof. 

6thly.  Whether,  upon  such  execution  of  the  indeij^ 
ture  of  the  31st  of  May  and  the  1st  of  Ji^ne  1814, 
Baldwin  and  HeW)  acquired  any  and  what  interest  in 
such  estate  at  Welton,  or  any  and  what  part  thereof. 

7thly.  Whether  Hebb  has  now  any  and  what  interest 
in  such  estate  at  Welton,  or  any  and  what  part  thereofl 

The  case  was  argued  in  Michaelmas  term. 

. ,  Stephen  Serjt.  for  the  Defendants.     The  question  is, 

to  what  extent  the  power  in  the  deed  of  181 1  has  been 

w^ll  executed.     Now,  although  the  indentures  of  18l4 

iflid,  not  effect  a  cesser  of  the  term  of  600  years,  created 

bj^  the  indentures  of  1811,  because  there  was  no  exe- 

cution^  either  by  Baldwin  or  Hebb,  the  trustees  of  that 

^erm,  yet  being  executed  by  Richardson  aniNelson,  there 

was  SL  >^lid  execution  of  the  power,  and  a  valid  cesser  of 

^he  term  for  99  years  vested  in  them.     With  respect  t6 

t|lie  term  of  500  years  vested  in  Welfitt  and  CAarleswoiiX, 

•  the  question  is,  whether  the  execution  of  the  indentures 

of  1814>  by  Welfitt,  and  the  subsequent  oral  ^sentby 

Charlesworth,  is  a  sufficient  execution  of  the  .i^ow^^if  in 

the  deed  of  IS  11,  which  requires  the  cOnsetU  cf  the 

trustees  to  the  cesser  of  the  term  of  500  years.  ,     ,  .^.^  ^ 

And  the  oral  consent  was  sufficient,  for  though  the 

power  must  be  strictly  pursued  {Sugd.  Powers,  c.  5.  s.  S.)> 

4*  yet 
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jet  It  is  not  requisite  that  the  consent  shoiild  be  in     .  t^^4. 

writing;  and  that  consent  does  liot  pass  the  mterest  in   ^hAw\'  ri> 

the  land,  but  the  original  deed  of  1811.     A  discharge  ^^ 

by  parol,  given  by  a  prisoner  to  a  sheriff,  is  sufficient :     Giii^i^^. 

Bra.  Mr.  Bar.  pi.  S.     So,  a  command  to  distrain ;  Cary 

V.  Matthews  (a) :  so,  a  licence  to  put  sheep  on  a  com- 

mon;  Ramsey  y.  Rawson{b):  so,  a  presentation  to  a 

Iiring ;  frais.  Clcrg.  Law :  and  a  subsequent  consent  c^ 

ra^cation  has  the  same  effect  as  a  consent  previously 

iven ;  Saunders  v.  Owen  (c),   Burlton  v.  Humphries  (d)« 

[t  is  also  sufficient,  with  respect  to  each  term,  that  the 

consent  should  be  given  by  the  trustees  of  that  tefhi'; 

the  consent  of  the  others  is   unnecessary;   Slingsln/s 

case(^),  WyndhanCs  case(g),  Meriton^s  case  (A),  Hawes 

V.  Warner  {i). 

At  all  events,  by  the  mere  operation  of  the  statute  of 

uses,  the  releS^sees,  in  the  deed  of  1814,  must,  in  a 

•f'.'t  • 
court  of  law,  be  considered  to  take  the  estate  upon  the 

uses  expressed  in  the  deed. 

Merewether  Sent,  for  the  Plaintiff.  With  respect  to 
the  term  of  500  years,  the  subsequent  asseilt  of  Charles-- 
.worth  was  not  a  sufficient  execution  of  the  power.  !For 
ne  ought  to  have  exercised  a  judgment  at  the  titne  Of  \ 
tne  exchange;  and,  upon  that  head,  Batemdn  v.  Da- 
wUc)  is  in  point.  The  consent  of  Wellfitt  alone  fe  !n- 
..operative.     Where  there  are  two  trustees,  both  rti\xst 


J    »:." 


join;  Atwaters  v.  Birt{l);  and  the  consent  ot  Charier 
irorifA^  ought  to  have  been  m  writing,  for  it  was  in  ^ff^ct 
*to  pass  an  interest  in  land ;  Mordant  v.  Peterbortf  {jti). 

^^  (i)i  Sdtk:  191.  t?)  5  -R^.  8. 

bij<('j/  ^0^.467.  0)  a  r^rm.  478. 

(d)  Cited  in  Long  v.  Dennhy  (k)  3  Madd.  9S. 

4  Burr.  aoj6.  (/)  Cro.  Elm.  856. 

-yiiie^^^BjTp.  19.  W  3  Ktb.  305. 

-^•"  Bb  3      .  In 

)d7 


sio 


CASES  IN  HILAftY  TERk'" 


f      •</ 


11 


GllBJ^HAM 
GlBBBSON. 


JfiSii,  In  Saunders  v.  Owfn,  there  was  a  writing* ihfdiigh'iSW** 
e^Vrbrrr  %  j^gj  .  gn J  Bwitofi  V.  Humpkriet  was  a  cise  of  Riiffefteii^/ 
which  tlie  law  does  not  favour.  -The  other  inmbices 
cited  are  not  analogous,  being  rather  kcts  W^^iVtfiilii 
occasions  requiring  the  formality  of  a  writtj^n  ?Qsti^- 
ment.  The  consent,  too,  of  all  the  trustees  was'  Wsbn- 
tial  to  the  cesser  of  any  one  of  the  terms.  Tor  it'  W& 
intended  that  a  judgment  should  be  exercised  by  an : 
Co.  LiL  lis  a,  Hcnokins  v.  Kemp(a). 

And,  even  under  the  statute  of  uses,  the  deed  of 
1814  can  have  no  operation,  except  according  to  tbi 
po>»'er,  for  it  recites  the  power,  and  expressly  professes 


to  be  in  pursuance  of  it. 


)  • 


I  V 


The  following  certificate  was  afterwards  sent. 

1st.  We  are  of  opinion,  that  upon  the  execution  of 
the  indentures  of  the  3 1st  of  May  and  the  1st  of  Ju^ 
18  H,  by  such  of  the  parties  thereto  who  executed  the 
same,  so  much  of  the  estate  originally  settled  by  the 
indentures  of  the  27th  and  28th  o(  September  1811,  as  is 
described  in  those  indentures  to  be  situated  in  the  city 
oi  Lincoln^  and  in  Dorrington  in  the  county  of  Lincoln^  . 
continued  to  be  vested  in  Richard  Gibbeson  in  fee-simple, 
freed  and  discharged  from  the  said  annuity  of  20(tf. 
per  annum,  and  from  tlie  term  of  99  years  created 
by  the  said  indenture  of  the  28th  of  SeptenAer  1811 ; 
but  subject  and  liable  to  the  charges  of  5000/.  and  2000/., 
and  to  the  respective*"  terms  of  500  years  and  600  ;^eat^ 
created  by  the  same  deed  foV  securing  the  said  suiiis."' 

2dly.  We  are  of  opinion  that,  upon  the  execution  of 

the  said  indentures  of  the  31st  of  May  vluA  tXieVithi 

'    •       i  ft 
June  1814,  lUchardsoti  and  Nelson  became  interested  in 

the  premises  at  Wcltoii  iov  the  residue  then  suKsiiaFtiA^  of 

the  term  of  99  years,  originally  created  by  the  fbVSiier 


{a)  3  East,  410. 


indenture 


WILLUM  IV. 

,icmhcr  1811,  and  upon  the 
uwl  term- 

\yeUo7i  is  now  interested 

ie  of  the  saoie  term 

aforesaid. 

>n  thnc,  upon  such  execution 

l*t  of  Maif  and  the  1st  of  June 

n;//r«  acquired  no  interest  in 

^uOialCharleSKorthaaAWelfiU 
cstJite  at  iVeltuH. 
ti  tli.1t,  upon  such  execution 
I  of  Mai/  and  the  1st  of  June 

i  acquired  no  interest  in  the 

Ft^inton,  that  Hebb  has  no  interest 

N.  C.  TiNDAL. 

S.  Gaselee. 

J.  B.  BofiANQUET. 

E.  H.  Aldersom. 
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wld,   We  think  it  may  be  advisable 
V-^tate,    generally,   the  grounds   upon 
I  certified  by  us  to  tlie  Lord  Chan- 
^^^  ided,  in  order  that  it  may  not  be  left 
j^woich  of  the  points -argued  before  us  our 
a  been  formed, 
»d   and  general   (juestJon   is,   whether  the 
Esubstitudon  of  new  premises  in  the  place  of 
krged  by  the  settlement  of  1 311,  and  of  dis- 
ttfae  former  premises  from  the  seiieral  charges 
reated,  and  of  causing  a  cesser  of  the  three 
irms  therein  of  99  years,  500  years,  and  600 
1^  created  by  that  settlement,  has  been  well  and 


.1.. 


Bb  4 


clTectually 


\^^»       eSeataally  CKeented  by  the  indeiitiireSvdr.tfae:*82flki(of 
^^^         ^^^  ^^^  1^  oiJyne  1814,  «itber  as  to  tbfi;9haIc^*:oq.ia 
<!,,  '       to  part  of  those  chargest  and' tbQBet«nti6«^    liju  i;tvj/ 
.(^?ff?^     >   Now»  the  only  objection  raised  against  ihevaUd^esa^ 
iCDUon  of  the  power  rests  upon  the  natut^of  dw  acmaent 
wbidi  has  been  given  by  the  trustees  in  >  whom !  those 
several  terms  were  vested  at  the  time  of  the  cxteotioB 
of  the  indentures  of  1 8 1 4.    The  general  question^  tbtal^ 
fore,  which  we  have  had  to  consider,  is,  whether  sodfe 
tonsent  was  sufficient  in  respect  to  the  wfaol^  or  to  any 
of  the  several  charges  or  terms.  .    .    * ) 

-'  Tlie  Defendants,  however,  in  the  course  of  the  argo* 
inent,  stated  a  preliminary  point,  which  would  mdce^tir 
consideration  of  the  due  execution  of  the  power  onneees^ 
aary.  For  the  Defendants  contended,  that  whethariit 
is  a  good  execution  of  the  power  or  not^  that  is,  whether 
the  property  charged  by  the  former  settlement  is'  dim 
charged  or  not,  still,  by  the  mere  operation  of  the 
statute  of  uses,  the  relessees  in  that  indenture  roust  be 
considered,  by  a  court  of  law,  to  take  the  estate  npon 
the  several  uses  expressly  inserted  in  the  deed^  which 
uses  the  statute  of  necessity  must  execute*  f 

Bnt  we  think  the  uses  declared  by  the  release  of  the 
Ist'of  «7^mtf  1814  were  not  executed  by  the  statute  in  the 
relessees  to  uses,  except  so  far  only  as  that  deed  operates 
as  a  valid  discharge  of  the  premises  mentioned  in  the 
former  settlement  from  the  charges  thereby  created,  and 
oauses  a  cesser  and  determination  of  the  terms  thereby 
created,  that  is,  except  in  those  cases  only  whei«/the 
power -is  well  executed.  For  it  is  impossible  to  read 
the  recital  and  the  operative  partof  the  releaiie  of  tb# 
1st  of  Jmu  1814,  without  perceiving  that  the  meanki^ 
and  only  meaning,  of  the  uses  declared  was  the,  czkeeo- 
ttoa  of  the  power.  The  power  itself  is  recited';  ih^ 
deed  is  expressed  to  be  executed  in  porsuanoe*  and 
taLercjse  of  the  power ;  the  uses  are  declared  to  be  those 

contained 
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IcDiMitted  in  Hie  fanner  settlement;  «nd  the  intent-is       4ti^. 
«K|K)e«slyn  stated  to  be^  that  the  premises  thereby  001k-     ^^^^v^^. 
veyed  might  becfaarged  with  the  jointure,  and  with  the  .- 

onns'JoEmoiieyv  as  a  substitution  for  part  of  the  premises  Gittfektt^. 
in^sifoniier  indenture  (which  are  particularly  specified), 
mmdi)tbati  snch  part  might  be  discharged  from  those 
aerard -charges,  and  from  the  terms  of  years.  But  in 
onktt  to  ascertain  what  uses  are  declared  by  a  deed,-  we 
fanre  only  to  ascertain  the  meaning  and  intention  of  the 
fisfty;  declaring  the  uses  by  the  words  he  has  used. 
For,  as  it  is  laid  down  in  Moore  610.,  ^*  the  Umitatioii 
afx<a  use  is  but  the  direction  of  a  trust.  -  And  duch 
wratin^  words,  or  circumstances,  as  manifest  the  intent 
tjoift  and  mind  of  tlie  feoffor,  are  a  sufficient  declaration 
of  ^.  ft  use."  And  it  would  be  against  the  direct  and 
milnirest  intention  of  the  relessor,  and,  as  it  seems  to  us, 
4^inst  the  express  words  which  he  has  used,  if  we 
should  hold  that  he  meant  to  create  a  double  security 
fior.the  former  charges;  to  leave  those  charges  a  burthen 
on  the  premises  mentioned  in  the  setdement  of  1811, 
and  to  give  an  additional  security  for  them  on  the  new.. 
We  think,  therefore,  that,  in  substance  and  efi*ect,  no 
uses  are  declared  in  this  case,  except  where  they  effect 
the  intention  of  the  relessor,  that  is,  where  they  operate 
ar  a  valid  execution  of  the  power  of  dischai^.and 
aabstitutiun.  And,  therefore,  the  question  is  stiil  to  be 
dH^PUSsed,  whether  there  has  been  a  valid  execution  of 
the*  poiwer  or  not. 

^if  And  that  question,  as  before  noticed,  depends  trpon 
thbt  whether  the  consent  of  the  trustees  has  been  pro«- 
|Wly  given.  Now,  in  the  first  place,  it  appears  to  us, 
Jbt^itbe  several  cliarges,  and  the  several  terms  of  years, 
^^.kept  so  far  separate  and  distinct  from  each  other, 
^hat  there  may  be  a  valid  execution  of  the  power  as  to 
one  of  the  charges  and  one  of  the  terms,  by  n  proper 
consent  of  the  trustees  of  such  one  charge  and  term  of 
-  '  years, 
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years»  altliough  there  oi^ay  be  oo.p^p^-  ^D^girt^^QD 
as  to. the  others,  and  tbe€xecotioii.Qf,tbe.rP9;Mrera«iJ;q^ 
them  may  fail :  it  seems  iiopossible  .to .  ri^J^e^.jfo^ffi 
and  to  doubt  that  such  was  the  iQteQtion.Qf,tbe,p^|f;UeaiT{} 

With  respect,  then,  to  the  jointure  apcji  ^e  •tewV)C^ 
99  years,  vested  in  Richardson  and  Nelso^  tl^efCyJb^ 
been  an  execution  of  the  power  free  from  ull.doiibt 
and  difficulty.  For  the  two  trustees  declare;  theic,CQi;i^ 
etnt  and  approbation  to  the  substitution  o(tUie,imv 
premises,  previous  to  and  at  the  moment  of  making^  the 
substitution;  and  they  declare  it  in  the  most  foro^l 
jDOnner,  by  becoming  parties  to  and  executiug.tbe  4^ 
by  which  the  substitution  is  made.  •  .   .  .h 

Witii  respect  to  the  charge  of  200(M.,  and  the.  Uffm 
fer  600  years  in  Baldwin  and  Hebby  created  to  supppft 
ihat  charge^  it  appeared  to  us  to  be  equally  free  from 
doubt  that  the  power  has  not  been  executed.  Both  the 
trustees  were  alive  at  the  execution  of  the  power,  afffd 
Hebb^  one  of  the  trustees,  has  never  consented  at  all*     . 

With  respect  to  the  remaining  charge  of  5000^,  and 
.the  term  for  500  years  vested  in  WejfiU  and  Chark^ 
vxnih  for  the  purpose  of  raising  that  sum,  it  appeaps  to 
us  there  has  been  no  valid  execution  of  the  power^  on 
the  ground  that  there  was  no  consent  by  both  the  trus- 
tees, previous  to,-  or  at  the  time  of  the  intended  execu- 
tion of  the  power. 

Whether  in  all  cases  a  consent,  where  necessary,  must 
be  given  before  the  execution  of  a  power,  or  whether  it 
will  in  some  cases  be  sufficient  to  ratify  the  execution  of 
the  power  by  a  subsequent  consent^  it  is  unnecessary  at 
present  to  determine.  It  is  sufficient  to  lay  it  down, 
ihat  where  the  nature  and  object  of  the  power,  and  the 
circumstances  of  the  case  point  to  a  previous  consent, 
there  such  previous  consent  is  necessary,  ahhough  not 
required  by  the  terms  of  the  power.  In  the  present 
case^  the  consent  to  the  proposed  substitution  implies 


an 
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liff  e^fti^ie  of  juidgment  on  the  pert  of  those  who  are  to       li&34i 

^i'  it," Which  judfi^ment  oufi:ht  to  be  formed  on  the    ^  *  '•  '  - '" 
, .         ,  JO  o  Gbbmhhah 

s^ti^  of  jclredmstances  as  they  exist  at  the  time  when  ^ 

th^  iibtetitiition  is  to  be  made.  In  this  case,  therefore^  Oibbbbon* 
ilf'seM^'ta  as  a  necessary  consequence,  that  the  consent 
tSikt  precede,  or,  at  all  events,  accompany,  the  execo- 
iUhi  of  the  power.  The  check  intended  to  l)e  inter* 
pMed  ajgainst  the  improper  substitution  of  a  new  seen* 
Mty  in  the  place  of  the  old  one,  was  the  agreement  itt 
O^i^on  of  each  set  of  trustees,  that  the  substituted  secu'> 
HCywas  at  least  as  available  for  the  charge  of  which 
Ihtejr  were  trustees,  as  that  which  was  given  up.  '  Bat 
this,  of  all  others,  is  a  question  which  ought  to  be  deter*- 
Iftln^  by  the  comparative  value  of  the  two  estates  at  the 
ilfne  of  the  substitution,  and  ought  not  to  be  a  qdestiott 
Ii$ft' tincertain,  and  subject  to  the  chance  of  the  substi^ 
tttfed  estate  becoming  afterwards  more  valuable,  and 
^  consent  of  the  trustees  to  be  therefore  procured  at  a 
future  time.  Indeed,  it  is  impossible  to  read  the  words 
Wf  this  power,  without  perceiving  the  intention  to  have 
been,  that  the  consent  of  the  trustees  should  form  a 
ebndition  precedent  to  the  execution  of  the  power. 
*^  In  case  the  said  Richard  Gibbeson  shall,  witli  the  con- 
sent of  the  trustees,  secure,  &c.,"  words  that  are.  inoon- 
-sistent  with  the  supposition  that  the  substitution  should, 
for  a  time,  be  left  in  uncertainty,  whether  it  was  ap- 
^proved  of  or  not. 

i    It  is  upon  these  general  grounds  that  we  have  agreed 
'in- the  opinion  expressed  in  our  certificate  to  the  Lord 
Chancellor. 


•  '  '  >• 
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Jan.  13.  AcEBAL  r.  Levy  atid  Atfothe^.  ^  '' ' -^^'^^^ 

Where  a  party  HPHE  fourth  count  of  the  declaration  stated;'  that  Wi| 

refuses  to  Defendants  bargained  for  and  bought  of  the  Plaitf- 

accept  goods  ti£^  and  the  Plaintifi,  at  the  special  instance  ahd  fequit^i 

which  he  has  ^f  ^y^^  Defendants,  sold  to  the  Defendants  a  ceriaitf 

agreed  to  buy  ,               ,                                                        •       ■  ao 

abroad^  the  large  quantity,  to  wit,  1000  barrels  of  nuts,  at  h  certiStt 

delivery  of  p^jce  or  value,  to  wit,  at  the  then  usual  and  dommbrf 

on  board  a  *  shipping  price  for  nuts,  at  the  port  of  Gifon  in  the 

ship  char-  kingdom  of  Spain,  to  be  delivered  by  the  Plaintiff  'iiop 

tered  by  him  ^j^^  Defendants  at  London  on  the  arrival  of  the  skid 

M  not  a  sum-  ^                                                                                 ,  > 

cient  delivery  last  mentioned  nuts  from  the  port  of  Gifoti  at  Londinu 
to  render  iin-  ^nj  ^  be  paid  for  by  the  DefendanU  to  the  Plaiik- 
memorandum  ^**^  ^^  ^^^  delivery  thereof,  and  the  freight  for'thfe 
of  the  bargain  carriage  thereof  to  be  paid  by  the  Defendants.  And^' 
r"^db'**  in  consideration  thereof,  and  that  the  Plaintiff,  at  the 
the  statute  of  like  special  instance  and  request  of  the  Defendants, 
frauds.  would  deliver  the  said  quantity  of  nuts  at  the  ^latt 
randum  which  aforesaid,  they,  the  Defendants,  undertook,  and  faith- 
is  silent  as  to  fully  promised  the  Plaintiff,  to  accept  the  said  nuts  of 

price  wiU  not  ^  f        y^.       ^j^^  Plaintiff,  and  to  pay'  him  for  the 

support  a  '                          '                   ^    ^                         \ 

count  alleging  same,  on  the  delivery  thereof  to  them,  the  Defendants! 

a  contract  at  ^^^  ^j^^  Plaintiff  then  averred,  that  the  usual  and  com- 

the  shipping  ,  *      .             .             ,       ,          ^    .          •  ■                      t  • 

price ;  iiion  shipping  price  and  value  of  the  said  nuts  at'  the 

Nor  where  port  of  G{/o«,  at  the  time  of  the  making  of  the  last 

evident  dis-  mentioned  promise  and  undertaking  by  the  Defendants, 

closes  a  con-  was  at  and  after  the  rate  of  Si.  Is.  ^d.  for  each  and 

tract  at  the  every  barrel  of  the  said  nuts ;  and,  althoufljh  the  Plain- 
snipping  pnce,  .  ^  •  Vj 
will  it,  under  ^iff  afterwards,  and  on  the  arrival  of  the  last-mentioned 

a  count  for  nuts  at  London  from  Gijon,  to  wit,  on  the  12th  <iay  of 

gained  and  October,  at,  &c,  was  ready  and  willing,  and  then  anij 

sold,  prove  a  there  tendered,  and  offered  to  deliveri  the  said  nuts  16 

contract  at  a  '                                                           tl5*e 

reasonable '  ' 

price. 


'^i  ■. 
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the  Defendants,  and  then  and  there  requested  the  De- 
fendants to  accept  the  same,  and  to  pay  him,  the  Plain- 
tifi^  for  the  same,  as  aforesaid,  yet  the  Defendants, 
not  regarding  their  said  promise  and  undertaking,  but 
contriving  ^d  intending  to  deceive  and  defraud  the 
Plaintiff  in  that  respect,  did  not,  nor  would  at  the  said 
tJi|i|^  lyh^n  they  were  so   requested,  or  at  any  tin^  .  ^,.,^y; 

bf^jipet  or;  afterwards,   accept  the  said  last-mentioned        .   ..^s  ui 
i}i;|ts^  Of  pny  part  thereof,  of  or  from  him,  the  Plainti£^ 

9fij  Vf^y  ^'"^  ^'^^  ^i^^  same,  or  any  part  thereof,  at  the 
ijfffi.  or  picice  last  aforesaid,  but  then  and  there  wholly 
iflfg^^^ied  and  refused  so  to  do. 
.,,|7bQre  was  also  a  count  for  goods  bargained  and  sold^  <   u^iii 

l^po^?  sold  and  delivered,  and  the  common  money  counts*  j     ''^ 

I ^,^Iea,  general  issue.  ,.  i  .  •    noj 

^.  At  the  trial,   before  Tindal  C.  J.,  it  appeared  that  '  ' "  «' 

Mf^Andrew^  a  broker,  who  had  for  several  years  re- 
Q^yeA  and  sent  orders  to  the  Plaintiff,  at  Gijon  in 
i^£r/,  for  nuts,  Sec,  in  1831  chartered  the  Active  for  a 
cargo  of  nuts,  at  his  own  risk.  He  then  offered  the 
Active  and  her  cargo  to  the  Defendants,  who  accepted 
the  qffer,  and  directed  him  to  procure  the  Plaintiff  to 
sepd  them  a  cargo  of  nuts.  Thereupon  he  wrote  to  the 
Plaintiff  a  letter,  of  the  date  of  the  29th  of  July  1831, 
1^1  follows  c—'^^  I  have  transferred  the  Active  to  Messrs. 
Levy  and  Salmon^  for  whom  you  will  load  her,  in  place 
of ,  consigning  her  to  me.  They  are  to  pay  me  for 
frfjg{it  120/.,  and  10/.  10s.  gratuity,  which  please  to 
i^nsert  in  the  bill  of  lading.'' 

It  appeared,  from  another  passage  in  the  same  letter, 
^at  the  Active  was  to  be  loaded  with  a  cargo  of  nuts. 

The  Active  arrived  in  London  about  the  middle  of 

•nil  ' 

pctober^  loaded  with  nuts.  The  invoice  and  bill  of 
^ing  were  sent  to  the  Defendants,  who  returned  them, 
refusing  to  accept  the  nuts,  or  a  bill  of  exchange  for 
1267/*  10s.  ]^.,  which  the  Plaintiff  had  drawn  on  them 
for,  the  price.     M^Andrero  sold  the  nuts  afterwards,  tor 

whom 


»i 


Ml 


.'J 
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ISB^*       whdm  it  mighl  ooQcera^  al  the  be^  priee  ^kr^dbalAipicte 
]^^T^     Ci««.    The  nuts  produced  21 IL  short  <if  )tik»  kiMomrfii 
r^,  th^CRrgo,  which,  paraoant  to  M^AndmufB  iPHlrti*tiott# 

huvf.  to  the  Pbuntiff,  was  made  out  aoeonding  tartbBiftIliptiii||^ 
price  of  nuts  at  Gijtm  in  October  1831.\ '  ?.U  u:,  iMiojgiy^ 
The  Defendants  called  no  witnesses,  but-todb  iht^tibl- 
lowiog  objections  to  the  Plaintiff's  olakn :  first,  ihalth^np 
was  no  suflficient  memorandum  or  agreeiaent  isiWnfimf. 
sTgned  by  the  parties,  or,  their  agents,  as  required  lijr 
the  l?th  section  of  the  statute  of  frauds :  secondly,' that) 
there  was,  at  all  events,  a  variance  between  the  4tb^ 
count,  the  only  special  count  relied  on,  and  the  agcoQ^: 
ment  produced  at  the  trial  in  support  of  it$  tbe^gveb^l 
ment  stating  nothing  about  the  shippii^  prioe^*  or-tiM^ 
payment  of  freight  to  the  Plaintiff:  Sdly,  tbaft  thai  agreeli 
ment  would  not  support  the  common  counton  a^icaitMtf' 
valebant  s  and,  4tbly^  that  the  Plaintiff  had,  by  fais^  omski 
act,  in  reselling  the  goods  before  the  action  was  brought^' 
precluded  himself  from  recovering  on  a  count  for  (^oadsi 
bargained  and  sold  to  the  Defendants.  Upon  thidse 
objections  the  Plaintiff  was  nonsuited,  with  leaVe  to 
move  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  th^ 
amount  of  his  loss. 

fVUde  Serjt.  accordingly  having  obtained  a  nde  nm 
to  that  e&ct, 

Jones  and  Stephen  Seijts.  shewed  cause  in  Mk/uukOaS' 
term. 

First,  the  agreement  contained  in  the  letter  of  Jtily  i9>i\i 
is  not  signed  by  the  party,  nor  by  an  agent  duly  autb(^> 
rized,  for  M^Andrexo  does  not  appear  to  have   b^n  ' 
appointed  agent  to   the  Defendants   by  any   writJUgv^^ 
[^Tindal  C»  J.  The  authority  of  the  agent  to  sign  fyt^ 
his  principal  may  be  conferred  orally,   as  well  as  by 
writing.]     Then,  the  agreement  contained  in  the  letter 
specifies  neither  quantity  nor  price;  and  the  admission 

of 
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q£o|iA  toideace  t0  supply  those  iagrtd\ent$  of  a  bargftiOy       1  ft  S4. 
^iAttethe  oiliitract  has  not  been  cerried  into  execution,     ^^^^ 
vonUibe^iaB  miachievoiis,  and  as  inconsistent  with  the  v. 

spmt  pi  the  statute  of  firaudsi  as  admitting  it  to  prove  the       L^v ^. 
existence  of  the  bargain. 

ifletondfy^  the  agreement  contained  in  the  letter  being 
iooperative  under  the  statute  of  frauds,  and  not  cor- 
respondiBg  with  the  agreement  proved  at  the  trial, 
and  aet  cot  in  the  fourth  count,  the  Plaintiff  cannot* 
raicirt  to  the  common  count  for  goods  bargained  and 
adU.  In  Elmore  v.  Kingscote  (/?),  where  there  was  ati 
agreenieiit  for  a  specific  price,  it  was  held  that  the 
pfadatiff  could  not,  by  producing  a  note  in  writing  whichr 
wiabr  silent  as  to  price,  recover  on  a  quanttan  valebani :  and 
the  same  principle  was  established  in  Cooper  v.  Smith.{b) 
The  variance  is  material ;  Sprawk  v.  Legge  (c) ;  and 
CBMiot  be  amended ;  the  statute  permitting  amendment 
io^tach  a  case  having  been  passed  subsequently  to  the 
coiminencement  of  this  action. 

And  there  has  been  no  delivery,  not  even  by  sample, 
as  in  Hinde  v.  Whitekouse  {d\  to  take  the  case  out  of  the 
statute  of  frauds. 

'  Thirdly,  the  vendor  having  resold  the  goods,  cannot 
recover  the  price  from  the  original  vendee  on  a  count 
for  goods  bargained  and  sold,  but  is,  if  aggrieved,  con- 
fined to  an  action  for  damages  against  the  Defendant 
for  refusing  to  carry  his  contract  into  effect.  Maclean 
v«  Dioift  {e)i  Hagedom  v.  Laing.  (g) 

'1¥Ude.  The  Active  having  been  transferred  by 
M^utndrew  to  the  Defendants,  the  cargo,  on  being  put 
on  board,  was  delivered  to  them  in  that  ship  as  their 
floatiog  warehouse.  The  question,  therefore,  on  the 
statnte  of  frauds,  does  not  arise,  and  the  plaintiff  may 

(a)  5  J?.  £!f  C.  5S3.  {d)  lEasUsS^* 

■  {b)  15  Eojtf  10$.  (e)  4  Bingb.  7a«. 

[c)  iB.^  C.  16.  U)  6  Tami.  1^%. 

well 
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1834.  ^     well  recover  on  the  couat .  fiir  good*  beifflinp A  uri  MJf> 
Bcghtlingk  v.  InglU  (a}»  Ogley.  Aikin$m^f\ 
But  even  admitting  the  delivery  to  hdvc^ 

IXTf.  suiBcient,  th^re  was  a  sufficient  note  or  vaumom^iAfWiiaiS 
the  bargain  to  satisfy  the  requisitions  of  tba  stiMiige  of 
frauds.  That  statute  does  not  require,  that  a}l  tke  de- 
tails of  the  contract  as  to  quantity  and  jujoo  thrttj^ 
reduced  to  writing,  but  merely  a  iu>te  or  mtflOMiiMiMi 
of  the  contract  Contracts,  are  often  ma^  withflMiV 
stipulation  as  to  price,  and  in  such  cose  it  must.b§  9^/t^ 
to  the  party  to  shew  what  is  the  reasonable  price.  Tike 
reasonable  price  here,  was  tlie  shippiog  price  \m  the 
exporting  country:  the  Defendants  were  to  p^lAia 
freight  of  the  Active^  though  not  to  the  Plaiotifl^.Mi^ 
the  fourth  count  alleges  no  more  than  that  it  was  totlia 
paid  by  them.  There  is,  therefore,  no  variance  bQt<ia4li 
that  count  and  the  contract  proved.  At  all  evoifei^  tke 
count  may  be  amended  under  S  &  4  ^.  4.  a  4^  s  and 
the  Plaintiff  here  may  recover  the  price  of  the  gooda  Od 
a  count  for  goods  bargained  and  sold,  although  he  his 
resold  them ;  for  they  were  not  resold  with  a  view  tp 
rescind  the  contract,  but  only  to  diminish  loss.  The 
resale  is  only  an  obstacle  to  an  action  for  the  prieeb 
where  it  is  evidentiary  of  an  animus  to  rescind  the  cm* 
traa ;  as  in  Hagedom  v.  Laing^  Hopkins  v.  Faughim  (#) 
Hoare  v.  Milner  {d\  Mertens  v.  Adcock  (^),  and  casea  of 
that  description.  £ 

Cur.  aduKtmlU 

TiNDAL  C.  J.  The  questions  which  have  been  aigued 
before  us  arise  upon  two  only  of  the  counts  of  the  dffyl 
claration, — the  fourtli  special  count,  and  the  count  fm 
goods  bargained  and  sold ;  for  as  to  the  other  speeiet 
counts,  it  is  properly  admitted  that  they  are  qoi  ai^ 

{a)  3  EaU9  381-  (d)  Peah,  N.  P.  58. 

( k)  5  Taunt.  759.  {e)  4  Bsp.  45  n 

(c)  12  Eastf  3^, 

ported 


:^. 
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t^MMy  lli^  e^IJeiJes  prddoe«d  at  the  trial ;  and  the     [Iff^^ 
coant  for  gb6db  Jotd  and  delit^fed  is  clearly  itiap-     ^^*'^'  ' 
-^fffiMNfe  tertr  cdae  wbet^  the  Plaintiff  has  himself  resold      ^^^ 
t^tfVfMli'lMeffbre  the  action  is  commenced.  Lbvt. 

't'>  ^4lMi^%l46i»»Mi8  taken  on  the  part  of  the  Defendants 
-ib  ^tut  ^^^  of  the  Plaintiff  to  recover  on  the  fourth 
yipiiMI  e^ttnt,  arei  first,  that  there  is  no  sufficient  ihe- 
^MiMndM^'or  agreement  in  writing,  signed  by  the 
fMiei^  or  tfierr  agents,  to  take  the  case  out  of  the 
f4q|MRloii  of  the  seventeenth  section  of  the  statute  of 
'4Hnd»j  seccmdiy,  that  there  is,  at  all  events,  a  variance 
4riiMies  the  fourth  count  and  the  agreement  produced 
*4lBik^tn9i  in  support  of  it.  And,  as  to  the  count  fbr 
igWDdH'tnavgained  and  sold,  it  is  otgected  that  the  Plain- 
fifff'lias,  by  his  own  act,  in  reselling  the  goods  before 
4lNKMCida  is  brought,  precluded  himself  from  maintain- 
4tl[  ihat  form  of  action. 

tMi/The  only  memorandum  in  writing  on  which  the 
dManiCiff  nelted  at  the  trial,  is  contained  in  a  letter  ad- 
ihtilt^'by  Me  Andrew  and  Son  (who  for  this  purpose 
^MfMsnme^  upon  the  evidence  at  the  trial,  to  have  been 
tUagvnts  of  both  parties,  lawfully  authorized)  to  the 
Plaintiff.  That  letter,  which  bears  date  29th  July,  1 832, 
enUained  the  following  passage,  viz. :  ^^  We  have  trans- 
fkjrnidthe  Active  to  Messrs.  Ijevy  and  Salmon^  for  whom 
1^  wiU  load  her,  in  place  of  consigning  her  to  U9. 
They  are  to  pay  us  for  freight  120/.,  and  TO/.  lOs. 
ffmitAtfj  which  please  insert  in  the  bill  of  lading."  It 
appears  also,  from  another  part  of  the  same  letter,  and 
W'liiiiik  quite  sufficiently,  that  the  Active  was  to  be 
hMtd^with  a  cargo  of  nuts.  So  that  the  memorandum 
MftnbVbe  objected  to  on  the  ground  that  it  is  silent  as 
i§^flk^'subfett  matter  of  the  contract.  But  the  objection 
tttiiim  b«^  thcj  pkrt  of  the  Defendants  is,  that  no  terms 
are  specified  in  this  memorandum  as  to  the  price  at 
which  the  nuts  were  to  be  supplied  to  the  Defendants ; 
Vol.  X.  C  c  and 
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aad  that  there  eaa  be  no  suflSoieal.MitfciKitlf^g  tJn  tl^ 
of ^oods>  unless ib^ price forms^ oneof J^fVsV^^lffi  jlbijt'w 
wriu»n  memorandoD).  To  this;  the^HiiiQ^Yi^^iTf];^ 
tbot  if  the  memorandum  imports^  as  it  >dqe3itMiwfiffl^ 
fer  the  aale  by  the  IMaintiff  to  the  Befertllwi^tffdA 
cargo  of  nuts  by  the  ship  Active^  as  ao  {Mriqc^,^  .^fM^wH 
to  have  been  agreed  upon,  the  law  presume  Ah^aW)^> 
mentto  have  been,  or  assumes,  as  a  oondi;ioQ,)oCiJ^ 
oontract,  that  the  price  was  to  be  a  reasonablia  on^3:)»f^ 
that  the  case  must  be  considered  as  if  the  lett(9r!i  hffA 
itself  contained  an  express  stipulatioathat  theagie^O^fc^ 
was  for  a  sale  at  a  reasonable  price;  and  that  jftffbt^ 
memorandum  hod  contained  such  express  stipuhitiogi^ 
no  doubt  but  parol  evidence  might  have  heeD.eda^illed^ 
ta  shew  the  amount  of  such  reasonable  prices    .  ;r«<:  ^p^ 

Whether  in  all  cases  of  an  executory  contcaot  oCpmh 
chase  «nd  sale,  where  the  parties  are  altogether  eileQl^.aA 
to  the  price,  the  law  will  supply  the  want  of  ony  agicee^ 
ment  as  to  price,  by  inferring  that  the  parties  muat.bavf. 
intended  to  sell  and  to  buy  at  a-  reasonable,  prioe,  imui 
be  a  question  of  some  diflSculty.  Undoubtedly  .thie^ibi|i|& 
makes  that  inference  where  the  contract  is  execttivd  kiSi 
the  acceptance  of  the  goods  by  the  Defendants,  in  oiyler 
to  prevent  the  injustice  of  the  Defendant  taking  t^ 
goods  without  paying  for  them.  (See  note  2.  of*  Affe 
Serju  miliams  to  Webber  v.  Tmll,  ^  Sound.  ISh)  B^ti 
it  may  be  questionable  whether  the  same  reason  appU^ 
to  a  case  where  the  contract  is  executory  oti\y^  andiwipMI^ 
the  goods  are  still  in  the  possession,,  or  i»df|^;<ikbfl 
control,  of  the  seller.  vv  »    ti\ 

It  appears,  however,  to  us  to  be  unnecessary  t#dMk0i 
this  question  upon  the  present  occasion.  Fortb^jGEMrtin 
special  count  is  framed  upon  an  agreement,  ihatuiybf 
Plaintiff  sold,  and  the  Defendant  bought,  the  ndHs  .^f  at 
the  then  shipping  price  at  Gijon  in  Spain^^  to  be 
delivered  to  Defendants  on  arrival  in  London^  and  to  be  • 

*4?  paid 
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1^  ft(f  by'ird^hOiihed  en  delivery.  And  that  «uch  w«84 
9f^h^  dft'^f^^atboitCrhet  between  the  parties^  was  proved 
bjf^Wii^'t^roI  is^lM^nee  at  the  trial.  Bat  such  a  contract 
^MMlifMly  II  Vetydifierent  one  from  that  which  is,  as 
Ae^Pli^MffilP  Intends,  to  be  inferred  by  law  from  the 
•wAfU^^fneftiorandum.  A  contract  to  furnish  a  cargo 
.^ilfc^Mai^dnable  price,  means  such  a  price  as  the  jury, 
.4ipio^l!bb  trial  of  the  cause,  shall,  under  all  the  circimK 
A&ced^  decide  to  be  reasonable.  This  pride  may,  or 
^A&jf  li^i  i^^  with  the  current  price  of  the  commodity 
^"^liie'-poTt  oF  shipment,  at  the  precise  time  whdi  suchf 
riit})itieilt  is  made.  The  current  price  of  the  day  may 
te^'bighly  unreasonable  from  accidental  circumstanoesy 
ik>M»^ifeeoiint  of  the  commodity  having  been  purposely, 
kept  back  by  the  vendor  himself,  or  witli  referenoeto* 
dM  price  at  other  ports  in  the  immediate  vicinity^' or 
•  Hfbflof  Tarious  other  causes.  It  is  enough,  therefore,  tD> 
sify^  that  the  contract  set  out  in  the  fourth  count  is  not 
Kf  Mbtract  which  is  proved  by  any  part  of  the  letter  of 
ltt($  £9th  of  «Ai/y,  and  that  it  is  at  variance  with  the  terms 
frtiiclr,  as  the  Plaintiff  contends,  ought  to  be  imported 
kHo  the  written  contract  by  operation  of  law. 
^ 'The  present  case,  however,  does  not  rest  here.  It 
Mft  proved  at  the  trial  by  parol  evidence,  that' the 
a(bi4al  bargain  made  was  for  a  sale  at  the  current  prioe 
iir^lie  shipping  port.  This  case,  therefore,  falls  within 
Artil*  (principle  laid  down  by  the  Judges  in  Cooper  r^g^ 
SMik  {a)f  and  the  decision  in  Elmore  v«  Kingscote  (A), 
filiftidy,  that  where  it  is  shewn  by  parol  evidence  there 
has  been  an  agreement  for  sale  at  a  specific  price,  ibe 
Pliteliff  cannot,  on  producing  a  note  in  writing,]  which 
ii^ftlcdgeCher  silent  as  to  price,  recover  on  a  count  upofi 
ft^JMbleen  a  quantum  vaUbant. 
<><'  In  tihe  course  of  the  argument  on  the  part  of  the 
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Pfainciff,  Another  point,  was  fldv^ed  t(H  ^ItUoogii  «»6t 
ftitich  relied  on,  vhs,,  that  there  had  bi^n  suchf'«ii  mmsepft' 
ance  of  these  nuts  by  the  Defendants^  as  to  tak^  th^  ^ase 
but  of  the  statute  of  frauds.  But  tiie  critevi^n'^td  be 
found  in  many  of  the  cases  as  to  acceptance  orjoatwae* 
eeptance  of  goods  sold  is  this, — have  the  circumstances 
been  such  that  die  Defendant  has  precluded  himself 
firom  taking  any  objection  to  the  quality  of  the  goods 
sold?  Here  it  would  be  impossible  to  contend,  that, 
merely  in  consequence  of  the  packages  being  received 
on  board  the  ship  chartered  by  the  Defendants,  they 
had  obliged  themselves  to  take  them  if,  on  their  arrival, 
they  had  appeared  altogether  unmerchantable*  i « 'W^e 
think,  therefore,  the  nuts  in  question  cannot  be  con- 
sidered as  having  been  accepted  by  the  Defendai4^:..a 
<|uestion,  indeed,  which  seems  scarcely  to  arise  upon  a 
count,  where  the  breach  is  assigned  for  non-ficceptanjCe 
of  the  goods  sold. 

The  ground  upon  which  we  determine  that  ihe 
Plaintiff  cannot  recover  on  the  fourth  count  will  equally 
prevent  his  recovering  on  the  count  for  goods  bargained 
and  sold  for  a  reasonable  price.  For^  in  ordeif.fD 
recover  on  that  count,  a  sufficient  note  or  memorandum 
of  the  contract  of  sale,  at  a  reasonable  price,  is  just  as 
:, necessary  as  on  the  special  count  But  for  the  reaacins 
already  given,  the  note  produced  cannot  prove  a  s^e 
at  a  reasonable  price,  where  it  is  silent  altogether  as,to 
price,  and  the  parol  evidence  shews  a  different  cooti^ 
was  made. 

» 

This  ground  of  decision  makes  it  unnecessary  to 
.  decide  the  point,  whether  the  Plaintiff  can  or  caonot 
maintain  the  count  for  goods  bargained  and  sold,  after 
he  has  resold  the  goods  to  a  stranger  before  the  actjm 
brought.  A  question  which  does  not  go  to  them^ts, 
'but  is  a  question  as  to  the  pleading  only;  for  there  can 
be  no  doubt  but  that  the  Plaintiff  might,  after  reselling 

10  the 
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the  .gpods^  recover  the  same,  measure  of  damages  mn       .199^' 

spficitl  ooiintf  framed  upoa  tbe  refusal  to  acxrept  and 

{My  fi»r  Uie  goods  bought.  ^ 

ii!  Foriihe  reasons  above  given,  we  think  the  rule  for 

estcriiig<a  verdict  for  the  Plaintiff  must  be  discharged. . 

"..'iH  .    ?  Rule discbai*gjed. 

^■"■.*   ... 
t 


M*KeNZIE  v.  M*Le01>.  Jan^  14^ 


-'i'^'HlS  was  an  action  of  assumpsit  brought  by  Lady  By  the  !iw  of 

'^   M'Kentde  against  Colonel  M'Leod  to  recover  da-  Scotland,  xht 

^  .  tenant  u  uable 

'  mages  for  the  loss  of  a  house  and  furniture  in  Scoflandf  ^^  i^i,  i^nd- 

d^thised  by  her  to  him,  under  an  agreement  to  use  it  in  lord,  if  prc- 
^.ii,  ).,  miies  demised 

tftf^mmt-like  manner.  ^^  y^^^ 

At  the  trial  before  Tindal  C  J.,  at  the  London  sittings  down  by  the 

rffter  Michaelmas  term,  it  appeared  that  the  Defendant  ^^^fS^  o"" 
•  ^^  ,     ^      miszonduct  of 

hired  the  house  and  furniture  in  question  of  the  Plaintiff  the  tenants 
for  one  year,  at  a  rent  of  300/.     An  inventory  of  the  »«rvan^  in  ^^^ 
furniture  was  drawn  up  in  writing  at  the  time,  and  ofhisra- 
^gned  by  the  parties;   ^hich  document  contained  dn  ployment. 
engagement  at  the  foot  of  it,  that  the  defendant  Would      T^® , 
diiKver  up  all  the  articles  specified  in  it  to  the  Plamtiff  y^t  burnt 
*  at  the  termination  of  the  year.     The  Defendant  took  <Jo^^  *  ^^"^ 
'  possession  of  the  house,  and  inhabited  it  with  his  family,  the  Defendant 
'  There  was  one  room  in  particular  in  which  the  house-  in  Scotland, 
maid  was  unable  to  keep  a  fire  lighted,  in  conseqaence  ^^  "g"^K 
W  the  chitnney  smoking.     In  that  part  of  the  country  straw  with  a 
^'^tmnies  are  cleansed  by  cai*penters  and  masons;  and  view  to  cleanse 

, ,  I  a  chimney 

which  smoked,  although  she  had  been  cauti  ^ned  against  the  danger  of  such  a  pro* 
Cseffing* 

<';. "  ia  an  action  brought  against  th«  Defendant  by  his  landlord  for  this  injury,  Held, 

.  that  it  was  properly  left  to  the  jury  to  tay,  whether  the  servant  was  acting  within 
tbe  general  scope  of  her  duty ;  and  the  jury  having  found  for  the  Defendant,  (he 

-Qnrt  refused  to  grant  a  new  trial. 

-><•-  C  c  3  the 
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die  chimney  in  thkt  Vobin  Imd  1)^a[f\:r^ili^ 
ih  the  presence  of  the  hc)ii^niahl,  bn-lf^'?I!)efttl(AEdf^ 
taking  possession  of  the  house.  Howevi^  tb^  Ifotisflmkii^ 
thinking  that  the  smoking  was  odca^voh^^Ujr  M»iawmy- 
ninlation  of  soot,  told  the  cook  that,  hat}nj[^ktlo#tir<cl»o»- 
nies  frequently  cleansed  by  burning  fcMe  andl^^nMtdh 
them,  she  would  try  that  mode  on  the  following  day. 
Tlie  cook  cautioned  her  against  such  ttn  eiKperMMttb; 
notwithstanding  which,  she  carried  her  design  into*  exe- 
cution ;  end  the  consequence  was,  that  the  hoos^  Wib 
'burnt  jdown,  and  a  portion  of  the  furniture  destroyML'- 

According  to  the  law  of  Scotland^  as  proved  in  «vidente 
at  the  trial,  if  a  house  be  burned  down  through  any^aiit 
of  misconduct  or  negligence  done  by  a  servant  of  die 
tenant  in  the  ordinary  scope  of  that  servant's  dot]^  Afe 
tenant  is  liable  to  bis  landlord  for  the  loss  sd  oocasion^. 
He  is  also  bound,  at  the  end  of  his  term,  to  deliver  up 
articles  let  with  a  house,  whether  he  has  specificaUy 
agreed  to  do  so  or  not. 

In  leaving  the  case  to  the  jury>  Tindal  C.  J.  told  tlieffi, 
that  if  they  thought  the  act  of  the  servant,  in  con- 
sequence of  which  that  accident  had  occurred^  Was  done 
within  the  general  scope  of  her  duty,  they  should  find 
their  verdict  for  the  PlaintifF;  but  if  it  whs  not  an  act 
within  the  general  scope  of  her  duty,  then  they  w«te 
bound  to  find  for  the  Defendant. 

The  jury  having  found  a  verdjct  for  the  Defendant, 


^'f 


mide  Serjt.  now  moved  for  a  rule  to  shew  caase'wt(y 
the  verdict  should  not  be  set  aside,  on  the  ground'  of  ^a 
misdirection,  and  also  of  the  verdict  being  against  the 
weight  of  evidence.  He  contended  that  the  ipyestiOn 
was  not,  whether  it  was  the  servant's  daty  to  cfeanse 
the  chimney,  but  whether  or  not  she  was  engaged  lit  Ike 
^^ti^ie  in  her  ordinary  employment,  and  only  adopted  a 
wrong  mode  of  discharging  her  duty  to  the  family  by 


l^t^bl*';. 


endeavour- 
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/tndALvpafiogirtaxfffkpFQ  the  pbatacle.  which  prevented       ISSfif. 
iUMrrAromiighting  the  firc^  which  it  \vua  clearly  a  portion     ^^S^i^ 
^drarv^Iar  business  to  prepare  and  light*    If  the  serr    .     '<^ 
Jtmklmd  lhr«fit  her  broom  up  the  chimney  to  remove  the 
-aoot-jwilhin  'reach,  there  could  be  no  doubt  she  would 
(iiafB^'beeQ  acting  within  the  scope  of  her  duty  to  her 
.wiplojper.    Instead  of  adopting  that  mode  of  removing 
.theicibstade,  she  adopted  another,  which  proved  a  dii^- 

gtEOoajone.  That  was  an  error  of  judgment  comi^itted 
Aay  the  servant  in  the  discharge  of  her  duty  to  her 

master,  which  brought  the  case  within  the  language  of 
Ae  Scotch  law,  and  made  the  Defendant  liable  fon  the 
;b8Si»     That  argument  applied  to  furniture  as  well  as  to 

ibe  house;  but,  independently  of  the  general  legal  lia- 
jUlity^  the  undertaking  to  return  the  furniture  at  the  end 

isif  the  year,  as  stated  at  the  foot  of  the  inventory, 
/flPHMinted  to  an  express  contract  or  warranty  to  mi^^e 
jfffoA  those  articles  at  all  events,  whether  destroyed  by 

accident  or  not.  Bullock  v.  Dommett.  {a)  In  Lord  Keith 
j9p  Keirijb)  the  master  was  held  responsible,  even  where 

he  had  forbidden  the  servant  to  do  the  act  which  occa*» 

«ioned  the  fire* 

;  TiNDAL  C.  J.  Notwithstanding  th^  argument  we 
Jlive  heard,  I  think  there  is  no  ground  for  ordering  a 
new  trial  in  this  case. 

:,Aa  objection  has  been  taken  to  the  ilirection  to  the 
jury  on  the  subject  of  the  Defendant's  liability  to  make 
/good  the  damage  to  the  house;  and  it  has  been^fron- 
ivteoded,  that,  at  all  events,  the  Plaintiff  is  ei^ititled  to 
:>ilicover  as  to  the  furniture,  under  the  express  terms  of 
•itbe agreement  between  the  parties. 
,r:<.With  regard  to  the  Defendant's  liability  in  respect 
i0li  the  house,  I  left  it  to  the  jury  to  say  whether  the 

(41)  6r.i^650.  {b)  Faculty  DecuiofUt  June 

181a,  vol.  xiii.  679. 
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tl^t^     d^m^  bad  b«en  toccRSftOD^  bgr  the  ^mtot  Aiaulg 
^^^^     tl^a  tib^  AQ9p^of,:her  iM»pk)3TOeiit:    The  '^ixjAoiiA 
v^         %k/^%  \t  yir^  not*    U  hfts  been  contendlid  lOfdayt  ^^^^'^  4^ 
^(fi'SPS)      (^6  obj^t  of  the  servant  w^s  to  light  a  fire^  «kei'9rtii 
apU9g  within  the  «cope  of  her  eoipipyinf»t^'  ;Biii5ilM| 
stated  that  her  ol^ect  was  not  merely  to  light, la  &9t^ 
but  to  clear  the  chimney ;  and  she  was  wdl  aware  tAnt 
it)iras.  not  her  duty  to  clear  the  chimneyt  becante.  she 
]m^  ,smn  it  done  before  by  the  carpenter  and  masons^; 
I  anir  unable^'  therefore,  to  reconcile  my  wind  to  the 
proposition,  that  when  she  had  a  definite  intention  of 
elearing  the  chimney,  she  can  be  considered  a»  acting 
wiUiin  the  scope  of  her  employment^  which  was  kneinaly? 
ta  light  the  fire.  >>'r 

f)  With  re^>ect  to  the  furniture,  the  Defendant^  byliiS' 
itritten  agreement,  has  engaged  to  deliver  up  at  thftiend^ 
of  {the  year  all  the  articles  specified  in  the  invaiftongb^ 
But  as,  by  the.&o^  law,  he  would  have  been  under  the 
sAtne  degree  of  responsibility  without  any  such  ciqMPeas 
agreement,  I  do  not  see  why  we  should  carry  the 
responsibility  further,  because  it  has  been  expressed  in 
writing.  In  England^  where,  by  custom^  a  ttfiant  is 
boui^d  to  repair,  under  the  common  law,  he  is  not 
liable  to  rebuild  in  case  of  fire.  So  the  meaning  of  this 
^j;;i^femeqt  is,  that  any  little  loss  or  damage  in  the  ooiifse 
of  the  term  shall  be  made  good  by  the  Defendant;  but 
it  was  not  framed  with  a  view  to  cost  on  him  a  total  loss 
by  tire*  I  advert  to  the  case  of  Coggs  v.  Bemard(a)^.to 
shew  I  that,.,  by  the  Boman  law,  which  b  the  Jair  of 
Spatitfndf  this  ca^e  falls  within  the  third  dass  of  bail^ 
ments^.  Halt  C*  J.  said,  *^  As  to  the  third  class  ^ 
bailments,  scilicet  location  or  lending  for  hiroy  in  this  eaae 
the  bailee  is  eiUo  bound  to  take  Uie  utmost  oare,  and  to 
return  the  goods,  when  the  tima  of  the  hiring  is  eicr 
pired.     And  here  tigain  I  must  refer  to  my  old  autbar, 

(a)  2  LJ»  liajmd,  90^9. 

fol. 


io 


^.PukRK  J.  I  am  of  opinion,  that  the  direction  of  ihe 
Qluef  Justice  was  correct;  and  am  satisfied  with  the 
finding  of  the  jury,  because  it  was  not  within  the  scope 
of  iha  servant's  ehnployment  to  clear  the  chimney,  which 
she  knew  had  been  cleared  before  by  the  carpenters  and 
mpaons*  Her  duty  was,  in  such  a  case,  to  send  for  the 
artificers.  As  to  the  case  of  Lord  Keiths  I  cannot  agree 
ia  Ibat  decision ;  for  when  the  master  prohibits  a  certain 
mode  of  proceeding,  and  the  servant  chooses,  notwith- 
standing, to  resort  to  it,  it  is  a  strong  thing  to  say  the 
master  shall  be  liable. 

Upon  the  second  point,  the  Scotch  law  with  respect 
to  the  Defendant's  liability,  caiTying  that  liability  no 
fiirlber  than  the  written  agreement,  I  think  be  is  not 
responsible  to  replace  the  furniture  destroyed  by  fire. 

.  BosAiiQUET  J.  I  am  of  the  same  opinion.  The 
direction  of  the  Chief  Justice  omsists  with  the  evidence 
aa  lo  the.&o^  law.  Where  an  injury  accrues  firom 
afty  thing  done  in  the  particular  or  general  employ- 
mtnl  of  a  servant,  the  master  is  liable  for  the  con- 
sequence. Here  the  jury  have  found  that  the  injury 
did  not  accrue  from  any  thing  done  by  the  servant 
within  the  scope  of  her  employment;   and  upon  this 

.  {«)   Fide  Jones  J  87, 

evidence 
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filiu6£.  &  Qui  pro  usn  vtetim^itomm  auri  vel  argenti, 
ji^dAkerius  oneiamenti,  vel  jmnenti,  mercedem  dederit  vel 
jMoauserit,  talis  ab  eo  desideratur  custodia  qualem  {a)  ^; 

dilige»tis»sius  paterfamilias  suis  rebus  adhibit,  qoamai  M«£ibfo. 
pitKStit^it, '  et  rem  aliquo  casu  amiserit,  ad  rem  resti^ 
tuttidam  non  tenebitur.  Nee  sufficit  aliquem  talem 
diU|ge&tiaro  adhib^e,  qualem  suis  rebus  propriis  adr 
hiberet  nisi  talem  adhibuerit  de  qua  superios  dictum 
est*^  .  Even  in  such  a  case,  falling  within  the  strictest 
rule  of  baiiments,  the  Defendant  would  not  be  liable. 
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erideode  we  oamot  saj  they  are  vroiig*  i  Thoi  vroifMHi» 
who  was  not  in  the  capacity  of  a  superior  servaot^iwes 
employed  to  light  a  fire,  not  to  clean  the  i^bimtteyj 
which  was  the  province  of  other  persoos.  '>6hejppo|i^es 
Id  clear  it  by  bnming  furase;  and  tbongh  itaulipneil 
against  such  a  course  of  proceeding,  does  it  of^bev  qikq 
faead^  and  out  of  the  course  of  her  ordinary  eoaploymeolf 
'< '  Tlie  only  remaining  question  is,  whether  or  aot  ihs 
Defendant  is  under  an  express  engagement  ta  restonf 
all  the  articles  of  furniture  enumerated  in  the  inreot^ry. 
No  doubt  a  party  may  render  himself  so  liable  by 
t^xpness  contract.  But,  according  to  the  evidence  given 
9S  to  the  Scotch  law,  this  agreement  touching  the  fumb- 
Wfe  does  not  carry  the  Defendant's  liability  further  than 
the  implied  liability  he  was  under  with  respect  to  the 
house.  The  express  agreement  is,  in  this  case,  the 
same  as  the  implied ;  and  the  effect  of  the  engagement  * 
is  to  deliver  up  the  articles  at  the  same  time,  and  under 
the  same  conditions  as  tlie  house. 


Alderson  J.  I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  the  finding  of  the  jury  was  correct, 
under  the  (direction  of  the  Chief  Justice,  that  the  De- 
fendant was  not  liable  unless  the  injury  was  occasioned 
by  something  done  within  the  scope  of  the  servant's 
duty.  Now  the  words,  "  the  servant's  duty,"  may 
convey  several  meanings.  They  may  mean  cases  where 
the  duty  is  defined  by  precise  orders ;  or  where  some- 
thing is  directed  to  be  done,  and  the  manner  of  doing  it 
is  left  wholly  in  the  discretion  of  the  ser^nt;  or  whc^ 
the  manner  of  doing  it  is  only  partly  left  in  his  dis- 
rretion.  .       .  .,  ,.,.;! 

In  the  first  case  the  act  of  the  servant  is  the  act  of  the 
master ;  in  the  second,  the  judgment  exercised  may  p^ 
considered  the  judgment  of  the  master,  and  the  iMstt^ 
must  be  responsible.  But  wherq  he  has  neither  orclereS 
the  thing ,  to  be  done^  nor  allowed  the  servant  any  dis- 
cretion 


t.-f-, 
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cMCimratid  themode  of  iioii^  i^  I  onmot  see  haWf  in       IfSi. 
comq^ofi'jtigtiee  or  cdmmoii'  sense,  the  master  oui  be 
btddfre^ponsible; 

e j<f\|iiflpp|y  this  principle  was  the  business  of  the  jury,  MI^MI. 
fand'I  think  they  have  applied  it  correctly.  It  wai 
fNfith^lber  province  of  this  servant  to  clear  thediimnqi^ 
iH^  had  sive  received  any  orders  on  the  subject,  bufy  on 
tkk  tontrary,  had  been  cautioned  against  the  course*  she 
{mHAied. 

( (Upon  the  second  point,  the  evidence  as  to  the  SioDiii 
i^  ^^bews  that  this  written  agreement  carries  the  rieJ- 
flplNiB^nlity  of  the  Defendant  no  further  than  that  which 
4b  law  implies.  If  so,  the  liability  with  respect  to  the 
fiffbiture  is  the  sanie  as  with  respect  to  the  house,  and 
iUere  is  no  ground  for  interfering  with  the  venfict* 
o'T'  Rule  refused^  (a) 

.(a)  See  Hat  bom  v.  Umwood^  Sutherland  v.  Robiiuottt  Morri» 

'ihligb.  194.     Fac.  ColL  1815.  ion*s  Decmons^  X3*979-     5'«;«»- 

1819.   No.  115.     Hamilton  v.  tonv,  M*Dougah  Fae.ML  1^ 

Bairdf  ^Sbanulff  Dunlofs  De^  January  1820.     Payne  v.  Wat' 

cisionjf   790.      Dr,   Sibbald  v.  ker^  Fac.  ColL  30th  May  i8xi. 

iMiy  Rough f  Morrison* s  Deei'  3  Dow.  213  4*     3  Hargr.  Co*  Lit* 

•**9"'>  X3»97^*    Hardie  v»  Blackt  00(6377.0057* 
Mfirrison^s    Decisions j    109X33. 


j>'\  ••  •   •  • 

Butler  V.  Mapp.  Jan.  it. 


THE  Plaintiff  declared  for  a  penalty  of  lOO^.  ontbe  Where  De- 

.:    statutes  of  25  G.  2.  c.  36.,  28  G.  2.  c  la,  ipr.regiir  ^f"^  *»" 

lating  places  of  public  entertainment.     The  declaration  grotmdt  of 

an  entire  declaration^  that  it  did  not  disclose  whether  the  l^intifTs  proceeding  wa« 
t^  person  cr  by  attorney*  an4  that  it  concluded  improperly  •^totte  damage  of  the 
V^Hai^i* .  upon  joinder  in  dtinui«er,  the  Court  woul4  not,  aUqw  the  Plauxtiff  to  enter 
^  nolle  prosequi  as  to  the  damage. 

concluued 


concluded  to  the  Plaintiff's  damageic^  tOoLi  mididi^iiMlt 

diaobfie  whether  the  Plaintiff  {IMceeded  in  ipersoft4iiiii{^ 

^.  attorney.  •.  «.•  :vv.'. --x  jVi..-i* 

MAXhL         .  Demurrer ;  assigning  for  cause  that  itidid  Jikit  apptbc 

tirhether  Plaintiff's  proceedii^  was  in  peisoiL'i«v>J»JB 

attorney;  andtbat,  in  suing  for  a  penalty \wviiicbaocm0d 

Quily  on  bringing  the  action,  the  Plaiiitiff  coidd  uo^fcai^ 

$Oftained  damage  by  the  previous  detention«ic:uj  t'    a^h 

The  Plaintiff  joined  in  demurrer  as  tot  tfaefiiiaiaby 

jection,  and  entered  a  nolle  prosequi  as  to  the  damages. 

'  ,UpQQ  which,  a  Judge  at  chambers  ordered  thi|S'ihe 

f^Me  prosequi  should  be  set  aside,  and  the  Plaintiff  4i^ 

aUow€|d  to  amend  on  payment  of  costs.  ^^  j 

^ySi€pheH  Seijt.  obtained  a  rule  nisi  to  set  aside  tUg 
Judge's  order;  citing  Milliken  v.  Fox{a\  where  tkb 
Court  would  not  allow  a  defendant  to  strike  out  tW 
entry  of  a  judgment  of  noUe  prosequi^  entered  by  »tb^ 
Plaintiff  as  to  one  of  the  counts  of  the  declaration  aftef 
it  had  been  demurred  ta  Nor  would  it,  in  that  stage 
of  the  proceedings,  determine  a  question  of  costs  respect* 
ing  such  a  count. 

Wilde  Serjt.  shewed  cause.  In  Rose  v.  Bowler  (6),  it 
was  held,  that  where  the  cause  of  demurrer  to  a  declar- 
ation was,  that  the « counts  were  improperly  joined,  the 
Platntiff  could  not  enter  a  nolle  prosequi  as  to  some,  and 
leare  the  others  remaining.  So  in  Dnmmond  v.  As* 
rant{c)  it  was  held,  that  after  demurrer  to  a  dedaxirtioii 
of  two  counts  against  two  defendants,  because  one  of 
them  was  not  named  in  the  last  count)  the  plaintiff  ooold 
not  ei^er  a.naife  prosequi  on  that  count,  and  prooeedeii 
the  other.  In  Wms.  Saunders^  207.  n.  c.  it  is  laid  dbwa^ 
that  where  there  are  several  comits  in  the  saitie  dediff* 

{a)  i£.^P.  ts7*         (^)  I  H.  BL  xo8«         (*)  4  7.IS«  360. 

ation, 
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arioni^i^iid  ^ihd.  Aefemkat  demurs'  to  one  edunt,  and       lAMi 
l^nditf  to  isfue  to  the  other^  the  planitiflP  may  enter  fa 
ndOe  prosequi  as  to  one  count,  and  proceed  upon  the        \^ 
xAgfA-   But  bite  the  Defiendant  assigns  two  grounds  of      Map^ 
c^vrrer  to  the  entire  declaration;  and  th6  Pkintiff 
imst  jogI^  bjF  entaing  a  nolle  prosequi  as  to  the  stFongidf 
pointy^GDmpel  the  Defendant  to  sapport  the  other  at  die 
risk  of  costs.     In  Milliken  ▼•  Fox  there  were  several 
edonts^  and  the  demurrer  was  only  to  one  of  then^' 

A^JSt^phem.  Base  ▼•  Bcmier^  Drumnumd  t.  Dortmii^  and 
thb  (other  authorities  referred  to  for  the  Defendanty  iMic 
cases  of  misjoinder;  and  when  that  was  th&  ippedfle 
ground  of  demurrer,  it  would  have  been  unjust  to  allow 
^uki  vtitaioval  of  the  objection  without  securing  eost^  to 
thlB  party  demurring.  But  Milliken  v.  Fox^  oonfirmed 
hj^  Bertram  t.  Gordon  {a%  is  in  point  for  the  Plaintiff 
bdre^  and  is  subsequent  to  the  other  authorities*  And 
Iba  statute  3  &  4  ^.  4.  c»  42.  s.  33.,  by  giving  the  costs 
en  a  notte  prosequi^  removes  the  objection  as  fiur  as 
nsspects  the  costs. 

In  Cuming  v.  Sibly  (&),  a  judgment  for  damages  fer 
the  detention  of  the  debt  in  a  popular  action  was  held 
ill.  and  reversed  on  error. 

fi  'TiKOAX.  C.  J.  The  objection  raised  on  demvrrer  to 
fhia  dedaration  goes  to  the  whole  demand;  to  (he  debt^ 
jaAa  the  damages ;  and  the  Defendant  demurs  apeeialfy 
tottibe  whole  declaration.  I  am  not  able  to  dtstingtiish 
ieck  a  demurrer  to  the  whole  declaration,  from  a  de- 
ndiirrer  on  the  ground  of  mi^oinder.  Now,  where-  the 
deawrrer  has  been  to  the  whole  declaration,  the  oases 
say  that  the  Plaintiff  shall  not,  by  enteiring  a  nolle 
prV9equi,  take  away  the  ground  of  the  Defendant's  argu- 

'       (a)  %Marib,  144,  {b)  4  Bum  24^^. 

ment. 


SMi^^^  /  ^  *OlS9BS  til  HUi^A^ItY^  (T&RlH  3 h  r  k i 

IMiii  meht  That  was  not  the  case  in  MiUiken  v.  For,  for 
there^  there  were  several  counts,  and  the  objection  was 
only  to  one  of  them.  Here,  there  being  an  objection 
Co  the  whole  of  th^  Plaintiff's .  declaration,  L  think  he 
ought  not  to  be  allowed  to  withdraw,  mi  to  cast  upon 
the  Defendant  the  risk  of  sapporting  a  part  of  his  ob- 
"  -  - ^  ^  'Ejection  at  his  own  expense.   '  1  . !  ^  {'j^' 


«t  {j'^y.:;!.,.  »•»  .  ,::   ,:i^-_\-^:-j 


CI   VI  •-'':. -- 


v>jjuo;n'>  'A:     Pkitft^  J.  ooncurred.  ''   '*', 

X  c,:  t  .r  1    BosANQUET  J»    I  think  this  rale  ought  to  'M'^fli^^^ 
nn;;-br^^rged  with  costs.    The  Chief  Justice  has  cfearlj^'Md 
^  !^i"  ,<,^^,js«t»factorily  distinguished  MiUiken  v.  For,  ih  Wfinilr 
Is  .^»nrn'Of..)(here  were  several  counts,  and  the  count  deniiit^^^ 
^r^nuL  'l:>rf*   ^  separable  from  the  rest  of  the  declaration.-    H^"* 
,dT£r;  9.^^ :  u  :itlie  demurrer  goes  to  the  whde  of  the  PIamt!ff^»  dointt, 
V'>'';-    '^  and  the  Plaintiff  seeks  to  throw  on  the  Defendant  iM^ 
\.;i,  ;' ^  \,€68t8  of  the  objection,  by  abandoning  his  demand  as^  to  a 
J-'  / 1  '^part   It  is  true,  that,  by  a  recent  statute,  the  piitty  Wti)^ 
>?o  ^''''     'enters  a  ucUe  prosequi  may  be  compelled 'to  pay  XAi\ 
.:: ..    costs.     But  whether  the  ncUe  prosequi  is  regular  or  ndV 
^  '  must  depend  on  the  practice  of  the  Court,  and  not  oii^ 

:j.,^  die  recent  enactment  .with  respect  to  cos&i.  ^ 


*  -  ■  \^i t, A 4.  -..:*! *.  s, V** 


'■■'^■\  '■ 


AtiDERSON  J.     I  am  of  the  same  opinion.     Tliis  case' 
.,  .K.ofe  Alls  within ^the  principle  of  Rose  v.  Bcnolerj  and  rtdi 
!  ;  {>.  3i^^i:^ithin  the  principle  of  Milliken  v.  For,     It  Is,  in  priiii^^ 
s.        ,^.    cipk,  a  case  of  misjoinder.  '*  ^ 

Rule  discharged,  with  costs,  the  Plaintiff's  ai:- 
tomey  having  set  out  in  his  affidavit  the  v/hSl^ 
of  the  act  of  parliament. 


j-.u  ■ii'^i.i 


^  I 
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««•"  noiJ-M^I*-  '    •      ■•/  ...     ^..  .      ....  ^^^^^^^ 

lloij'rjj^iKj  fit.    _J•.^^.  ••       '     ■  ■      •  -.r 

^     Whitford  r.  TuTiN  and  Others.  ^^  »^ 

IKMjU    l-J,'»    tit     ' 

nPHE  Plaintiff  had  been  employed  as  secretary  by  the  PliintiflT,  was 

committee  of  a  charitable  society.  employed  is 

.  secretaiy  to 

The  society  having  been  dissolved,  he  sued  the  De-  the  committee 

fendants,  three  of  the  members  of  the  committee^  for  <^  ^  duiitable 
th$i^,9Mnt  of  his  salary.  ;     iStoT'" 

l^^i^  Plaintiff  proved  his  services;  but  it  appeared  /^solution 
t^^l^e  proceedings  of  the  committee  were  entered  in  •^^^"SJ 
bgp^^imdf,  among  themi  a  resolution  under  which  thor  committee,  of 
P^^j^tfff  had  been  appointed  to  his  situation.  which  doriqg 

j^  appeared,  also,  that,  during  his  engagement,  Ihia  l^a^AT^re. 
t]^|C)Wfa.  in  the  care  of  the  Plaintiff  The  sodety 

gTThi^  book  the  Plaintiff  did  not  produce,  but  proved  a  ^|^^" 
WipU^  on  die  Defendants  to  produce  it;  he  did  not  solved,  the 
8^f^  it,  however,  to  have  been  in  their  possession,  and  Pl^ntiffsued 
it  (appeared  to  be  in  the  possession  of  another  member  members  of 
of^  the  committee,  who  had  not  been  served  with  a  suIh  the  committee 

pctnd  duces  tecum.  ..  ^  f^}^  "^  • 

jM^juM,  uu^c9  »cc.iMr«.  .J  ^Htld,  that  he 

The  Plaintiff  relied  on  the  quantum  meruit  for  the  ooght  to  pro- 
sfiTi^e  performed ;  but  Tindal  C.  J.  directed  ^iiipn-  d-ce  the  book 
sgij^  on  the  groun4l  tliat  the  Plaindff  ought  to  hatB-^^^j^^ 
produced  the  resolution,  and  could  not  recover  on  a.  ^under  whkh 
quantum  meruit,  when  that  resolution  misrht  have  disr  "*^**^", 

.  o        .      -     TT^    gsgcd;  and 

cl(^|ked  the  precise  terms  on  which  he  bad  been  en-  that  book  ap- 

jnodL  peariDg  to  be 

^^^^    •  ■     ■  ■  in  the  posses- 

sion of  a 
Bompas  SerjL  moved  to  set  aside  this  nonsuit,  con-  member  of 

tending  that  the  Defendants,  after  notice,  ought  to  have  ^h^^hTd"'"" 
produced  the  book  containing  the  resolution ;  and,  fur-  been  joined  in 

the  action, 
held,   that   notice   to   the  Defendants  to  produce  it  was  not  sufficient  to  entitle 
PJaiatiff  Co  giv^  secondary  evidence  of  its  coments. 

thcr. 
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tSM.  tber,  that  the  resolodbn  oodd  not  be  bimfiiiK  oq  Um 
Plainti£^  as  it  was  entered  into  before  be  came  into  the 
Defendants'  service;  was  not  described  as  harai^  been 
signed  either  by  him  or  them;  or  shewn  to  hsf<e  been 
ever  seen  by  him.  In  fact,  it  was  no  agreement  between 
the  parties.  In  Doe  v.  Cartwright  {a\  wherei  upon  die 
Ijetdng  of  premises  to  a  tenant,  a  memorandum  of  agree- 
ment was  drawn  up,  the  terms  of  which  were  read  over 
and  ilssented  to  by  him,  and  it  was  then  agreed  that  be 
shoold,  on  a  future  day,  bring  a  surety  and  sign  the 
agreement,  neither  of  which  he  did ;  it  was  hdd,  that 
the  memorandum  was  not  an  agreement,  but  a  mere 
miaocepted  proposal ;  and  that  the  terms  of  the  letdng^ 
therefore,  might  be  proved  by  parol  evidence. 

So,  in  Ramsboftom  v.  Tunbridge  {b\  a  written  paper 
delivered  by  the  auctioneer  to  the  bidder,  to  whom 
lands  were  let  by  auction,  containing  the  description 
of  the  lands,  the  term  for  which  they  were  let  to  the 
bidder,  and  the  rent  payable,  but  not  signed  by  the 
auctioneer  or  any  of  the  parties,  was  holden  not  to  be 
such  a  minute  of  the  agreement  as  was  required  to  be 
stamped,  pursuant  to  statute  48  G.  S.  c.  149.,  nor  such 
a  writing  as  would  exclude  parol  evidence. 

TiNDAL  C.  J.  I  think  the  nonsuit  may  be  supported 
without  breaking  in  on  the  cases  which  have  been 
dted.  This  action  rests  on  peculiar  grounds.  It  has 
been  brought  against  three  only  out  of  a  greater  number 
of  persons,  subject  to  the  same  liability ;  and  the  plain- 
tiff singled  out  those  three,  probably  because  he  thought 
he  had  stronger  evidence  against  them  than  against  the 
others.  But  they  are  only  liable  as  members  of  a  com- 
mittee which  engaged  the  Plaintiff  in  its  service ;  the 
resolution  of  that  committee,  therefore,  is  the  only  thing 

(«}  zB.^  AU.  326.  (b)  %M.tsfS.  434« 

that 
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^^|h^  bjpds  tbem  together,  and  it  is  of  the  very  essence      .^  \99^» 
^ppf.jtie  Plaintiff's  case  to  produce  that  resolution.    It 
^JjfB  been  urged  that  the  Plaintiff  may  rely  on  a  quanium 
jwitt^i.but  if  we  admit  that«  we  may  deal  out  a  measure 
oj^^gwyd  y|>ry  different  from  that  which  is  contained  in 
^  resolu^on.    It  has  been  further  urged,  that  the 
^J^aintiff  is  no  party  to  the  resolution,  which  was  ^- 
.  I^ned  ipto  before  his  appointment  as  secretary.    But  if 
.the  Plaintiff  accepted  the  situation  and  the  benefit  at- 
tached to  it,  in  pursuance  of  this  resolution,  he  is  bound 
\ff  U,  although  not  a  party,  just  as  one  who  takes  a 
^  b^efit  under  a  deed  is  bound  by  it,  though  not  a  party: 
Ijf*  s.  374.     The  Plaintiff,  therefore,  has  no  means,  of 
getting  at  the  Defendants  but  through  the  resolution 
which   binds   tlie   committee  together;   and   that  dis- 
tmguishes  the  present  case  from  those  in  which  there 
h§s  been  no  such  common  organ  for  the  expression  of  a 
contract  to  bind  several  persons. 

And  I  think  no  sufficient  ground  was  laid  for  letting 
jui  secondary  evidence  of  the  resolution ;  for  the  book 
.containing  it  was  never  proved  to  have  been  in  the  pos- 
session of  either  of  the  three  Defendants,  but  appeared 
to  be  in  the  possession. of  another  person  who  had  in- 
deed been  a  member  of  the  same  committee,  but  the 
society  being  dissolved,  was  no  longer  connected  in 
interest  with  the  Defendants.  The  service  of  a  subpcmd 
duces  tecum  on  him,  might  have  produced  the  book. 

Park  J.  I  am  of  the  same  opinion.  The  book 
containing  the  resolution  is  the  mode  of  speech  of  the 
obmmittee.  When  the  Plaintiff  comes  in  as  secretary, 
he  must  be  supposed  to  have  read  the  resolution  under 
which  he  was  appointed,  entered  in  the  book  of  which 
he  bad  the  charge.  He  is  therefore  in  the  same  situa- 
tion as  a  party  who,  taking  a  benefit  under  a  deed,  is 

Vou  X.  D  d  pre- 
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1834*. 


Whitfqrd 

TUTIN. 


precluded  from  objecting  to  it  That  principle  laid 
down  in  Lit.  s.  374.  is  confirmed  in  Rex  v.  Houghton 
Le  Spring  {a\  where  it  was  held,  that  to  make  a  valid 
contract  of  hiring  and  service,  it  was  not  absolutely 
necessary  that  the  contract,  when  by  deed,  should  be 
executed  by  the  master;  it  was  sufficient  that  he  ac- 
cepted the  services  on  the  terms  of  the  deed;  and, 
therefore,  where  a  pauper  executed  a  deed,  by  which 
he  became  bound  to  serve  the  master  for  a  year,  and 
afterwards  entered  into  and  continued  in  .his  service  for 
that  period,  such  deed,  although  not  executed  by  the 
master,  ought  to  have  been  received  in  evidence  to  shew 
the  terms  of  the  hiring. 

If  the  Plaintiff  acts  under  the  resolution,  he  is  bound 
by  it,  and  it  is  the  only  evidence  to  fix  the  Defendants. 

As  to  the  second  point,  I  think  there  was  no  ground 
laid  for  admitting  the  secondary  evidence;  it  was  not 
even  shewn  that  the  Defendants  knew  in  whose  posses- 
sion the  book  was. 


BosANQUET  J.  The  contract  between  the  Plaintiff 
and  Defendants  being  contained  in  a  writing,  that 
writing  ought  to  have  been  produced  to  shew  the  terms 
of  the  contract.  The  Plaintiff  executed  the  office 
of  secretary ;  he  received  the  book  in  which  were 
entered  the  terms  under  which  he  was  engaged,  and  it 
was  his  duty  to  keep  and  read  it;  it  comes,  therefore, 
to  the  same  point  as  if  he  had  been  expressly  hired  on 
the  terms  set  out  in  that  book.  It  was  incumbent  on 
him,  therefore,  by  the  production  of  the  book,  to  shev 
what  those  terms  were.  Ajs  the  book  was  not  shewn  to 
be  in  the  possession  of  the  Defendants,  or  any  agent  of 
theirs,  he  ought  to  have  served  the  party  who  held  it 
'A^ith  a  subpoena  (bices  tecum. 


(a)  %B.bf^/ii.375' 


Alderson 
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Alderson  J.     As  no  separate  agreement  with  the        1834. 
Defendants  was  proved,  the  resolution  siimed  by  them     „,    '  ' 
was  the  only  contract  which  connected  them  with  the  «. 

Defendant     The  Plaintiff,  in  his  capacity  of  siecretary,       Tutin. 
must  have  had  possession  of  the  book  containing  the 
resolution^  and  bjr  acting  in  pursuance  of  that  resolution, 
must  be  taken  to  have  adopted  it. 

Rule  refused. 


Junes. 


Ex  parte  Atkinson,  Jan.  17. 

T/^/'ILDE  Serjt.  had  applied  to  the  G)urt  to  discharge  Persons  in  the 
Atkinson  from  servinir  on  a  jury,  on  the  eround  "^''^^^  ®*  *  ^ 

^»  J     J^  o  post-office  are 

that  he  held  an  appointment  under  the  Postmaster-  exempt  from 
Oeneraly  in  the  department  of  the  Post-oflSce.  serving  on 

The  Duke  of  Richmond^  Postmaster-General,  is  ap- 
pointed by  letters  patent  under  the  great  seal,  bearing 
date  the  14th  of  April  1831,  in  which  is  the  following 
clause :  —  ^^  And  to  the  intent  that  the  said  Charles 
Duke  of  Richmond^  and  all  deputies,  officers,  and  ser- 
vants by  him  appointed,  or  to  be  appointed,  may  be 
better  enabled  to  attend  to  the  execution  of  their  said 
several  trusts  and  employments,  .and  may  not  be  with* 
drawn  therefrom,  We  do  declare  our  will  and  pleasure 
to  be,  that  the  said  Charles  Duke  of  Richmond,  and  all 
deputies,'  officers,  and  servants  to  be  by  him  appointed 
as  aforesaid,  shall  not  be  compelled  or  compellable  to 
serve  on  any  jury  or  inquest,  or  to  appear  or  serve  at 
any  assize  or  session,  or  to  bear  any  public  office  or 
employment  either  ecclesiastical,  civil,  or  military." 

By  the  second  section  of  6  G.  4.  c.  60.,  intituled  An 
Act  for  consolidating  and  amending  the  Laws  relative 
to  Jurors  and  Juries,  it  is  provided,  <'  that  all  peers,  all 

D  d  2  judges, 
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18S4.  judges,  clergymen,  and  all  officers  of  customs  and  ex- 
P  "  .  cise,  all  sheriffs'  officers,  high  constables,  and  parish 
Atkinson,  clerks  shall  be,  and  are  hereby  absolutely  freed  and 
exempted  fr6m  being  returned  and  from  serving  upon 
any  juries  or  inquests  whatsoever,  and  shall  not  be  in- 
serted in  the  lists  to  be  prepared  by  virtue  of  this  act  as 
hereinafter  mentioned:  provided  also,  that  all  persons 
exempt  from  serving  upon  juries  in  any  of  the  courts 
aforesaid  by  virtue  of  any  prescription,  charter,  grant, 
or  writ,  shall  continue  to  have  and  enjoy  such  exemp- 
tion in  as  ample  a  manner  as  before  the  passing  of  this 
act,  and  shall  not  be  inserted  in  the  lists  hereinafter 
mentioned.'' 

In  November  1888,  Mr.  Burfieldj  a  receiver  of  general 
post  letters  in  the  Strand^  was  summoned  as  a  juror  in 
the  Court  of  King^s  BencL  By  order  of  the  Post- 
master-General, Mr.  Burfield  attended,  and  on  being 
called,  claimed  to  be  exempt:  the  letters  patent  were 
thereupon  produced ;  and  LittUdaU  J.  on  reading  the 
clause,  stated  his  opinion  to  be  that  Mr.  Burfield  was 
entitled  to  exemption,  and  discharged  him  from  further 
attendance. 

TiNDAL  C.J.  now  said  the  Judges  were  unanimous 
that  a  person  employed  under  the  Postmaster-General's 
patent  is  exempt  from  serving  on  juries  by  virtue  of 
6  G.  4.  r.  60. 
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MiDDLETON  V.  MuCKLOW.  Jan.  17. 


JXEPLEVIN.     The   Defendant    pleaded    that    the  In  replevin, 

goods  belonged  to  himself  and  two  others  as  as-  V  ded  that" 
signees  under  a  commission  of  bankrupt  issued  against  the  goods 
the  Plaintiff,  in  which  the  Defendant  was  the  petition-  ^^^^ng^d  to 

^  himself  and 

mg  creditor.  others,  as 

He  also  avowed  taking  the  goods  of  the  Plaintiff  for  *«»»gncc« 
250/.  rent  due   from   the   Plaintiff,   as   tenant  to  the  mission  of 
Defendant*  bankrupt:  he 

The  debt  on  which  the  Defendant  had  sued  out  the  ^^.  ^""""Z^ 

taking  the 
commission  of  bankrupt  being  barred  by  the  statute  of  goods  as  a  dis 

limitations,   the  issue  on  the  plea,  was,  at  the  trial,  ***•■  ^^^  ^^^ 
found  for  the  Plaintiff;  the  issue  on  the  avowry  for  jj^t  for  the 
rent  arrear,  was  found  for  the  Defendant.  Plaintiff  on 

the  issue 
joined  on  the 
Adams  Serjt.  obtained  a  rule  calling  on  the  Plaintiff  plea ;  for  the 

to  shew  cause  why  the  Defendant  should  not  have  the  Defendant  on 

the  avoivfv 

costs  on  the  first  issue,  inasmuch  as  the  debt  due  for  xhe  Court* 
rent  was  of  itself  suflBcient  to  support  the  commission  refused  to 
of  bankrupt.  fT?'\ 

'^  fendant  costs 

on  the  issue 

Wilde  Serjt.,  who  shewed  cause,  contended,  that  the  foupd^^r  ^^^ 
Defendant  having  distrained  for  the  rent,  had  the 
remedy  in  his  own  hands,  and  could  not  make  it  the 
subject  of  petition  in  bankruptcy.  [Tindal  C.  J.  observ- 
ing, that  if  an  action  had  been  pending  for  the  rent,  the 
landlord  could  not  have  made  it  the  subject  of  a  petition 
in  bankruptcy,  —  called  on] 

Adams.  In  commencing  an  action  the  party  has 
made  his  own  election,  but  in  defending  a  replevin  he 
only   seeks   to   protect   himself  from   the   payment  of 

P  d  3  damages. 
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MUCKLOW. 


damages.  The  distress  may  be  unproductive,  and, 
therefore,  ought  not  to  preclude  the  party  from  resortr 
ing  to  a  commission. 

TiNDAL  C.J.  This  case  may  be  decided  on  a  shorter 
ground  than  that  which  has  been  argued,  namely,  that 
the  Defendant  having,  in  his  avowry,  prayed  a  return  of 
these  goods  as  goods  originally  belonging  to  the  Plain- 
tiff, and  taken  for  arrears  of  rent,  cannot  maintain  the 
issue  which  alleges  them  to  be  the  goods  of  the  asr 
signees.  This  being  a  contradiction  on  the  face  of  the 
record,  the  verdict  must  be  against  him  on  that  issue. 

Rule  discharged. 


Jan»  17. 

Slander.   «He 
is  a  thief; 
and  robbed 
me  of  mv 
brickt:''Held, 
actionable 
without  any^ 
introductory 
ayerment. 


Slowman  v.  Button. 

QLANDER.     The  declaration  stated,  that  the  De- 
fendant slandered  the  Plaintiff,  by  saying  of,  and  to 
him,  in  the  presence  of  several  persons,  *^  He  is  a  thief; 
— you  have  robbed  me  of  my  bricks.^     Demurrer  and 
joinder. 

Stephen  Seijt,  in  support  of  the  demurrer,  contended 
that,  without  a  eoUoquiunif  or 'some  other  introductory 
averment  to  shew  that  the  words  were  used  with  in- 
tention to  impute  a  felony,  it  did  not  appear  from  the 
words  themselves  that  any  such  imputation  was  in- 
tended. 

The  word  rob  is  of^en  used  colloquially  in  a  loose 
sense,  divested  of  any  such  imputation ;  as  commutation 
of  tithes  is  called  robbery  of  the  church ;  and  for  aught 
that  appears  to  the  contrary,  the  bricks  in  question 
might  have  been  taken  from  a  wall,  part  of  the  Defend- 
ant's 
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ant's  freehold,  in  which  case  they  might  be  the  subject 
of  trespass,  but  not  of  theft.  In  Toirdinson  v.  Brittle-- 
bank  {a\  the  words  were,  *'  he  robbed  John  White  s 
thereby  meaning  that  the  plaintiff  had  been  guilty  of  an 
offence  punishable  by  law:"  but  the  decision  that  the 
words  were  actionable  was  after  verdict,  which,  by  in- 
tendment, might  supply  the  necessary  facts  to  give  the 
words  their  sting;  and  Littledale  J.  said,  '^  I  do  not 
think  the  term  *  to  rob,'  necessarily  means  taking  goods 
from  another  by  force  in  the  sense  of  the  statute,  and  I 
very  much  doubt  whether  the  count  is  good."  In  Holt 
V.  Scole/leld  {b)j  where  it  was  said  of  the  plaintiff,  that  he 
had  Jbrswom  himself,  and  that  the  defendant  had  three 
evidences  to  prove  it,  it  was  held  by  the  Court  to  be  not 
actionable  without  shewing  that  the  words  were  spoken 
with  reference  to  some  judicial  proceeding  in  which  the 
plaintiff  had  been  sworn.  In  Clarke  v.  Gilbert  (c),  the 
words  were,  *^  thou  art  a  thief,  and  hast  stolen  twenty 
load  of  my  furze;"  notwithstanding  which,  the  Court 
gave  judgment  against  the  plaintiff. 


1 834. 
Slowman 

V. 

DinroN. 


TiNDAL  C.  J.  Whatever  might  have  been  the  result 
of  this  case  before  the  statute  7  &  8  G.  4.  c.  29.  s,  6., 
there  can  be  no  doubt,  now^  when  that  statute  has  made 
it  a  felony,  "  if  any  person  shall  rob  any  other  person 
of  any  chattel,  money,  or  valuable  security,  every  such 
ofiender,  being  convicted  thereof,  shall  suffer  death  as  a 
felon."  In  the  case  in  Hobart,  the  natural  presump- 
tion is,  that  furze  should  be  attached  to  the  soil ;  with 
respect  to  bricks,  the  natural  presumption  is,  that  they 
are  chattels. 


Park  J.     TonUinson  v.  Brittlebank  is  decisive  of  this 
case;  even  there,  Littledale  J.  thought  the  matter  would 


[a)  4  ^.  tf  Mol,  630. 

(h)  6r.it.  691. 


(r)  Hob,  3$u 
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Slqwman 
Out  TON. 


have  been  clear  if  the  word  rob  had  been,  as  in  tliis 
case,  connected  with  a  chattel :  and  it  is  absurd  to  say, 
that  the  word  bricks  implies  parcel  of  a  freehold.  When 
parcel  of  the  freehold,  they  constitute  a  walL 


BosANQUET  J.  I  am  of  the  same  opinion.  The  im« 
potation,  which  is  naturally  conveyed  by  the  word  robf 
is  confirmed  by  the  specification  of  die  article,  bricks. 

Ald£Rson  J.  Bricks  are  chattels,  and  the  learned 
Serjeant's  wall  has  no  foundation. 

Judgment  for  the  Plain tiSl 


Jan,  ax. 


Where  in  act 
for  conducting 
a  private  con- 
cern is  de- 
clared to  be  a 
public  act,  and 
is  required  to 
lie  judicially 
taken  notice 
of  as  such  by 
all  judges, 
without  being 
specially 
pleaded,  it  is 
unnecessary  at 
a  trial  to  prove 
it  by  an  ex- 
amined copy 
of  the  original. 


Beaumont,  Chairman  of  the  County  Fire 

Office,  V.  Mountain. 

nPHIS  action  was  brought  by  the  PlaintiiFas  chairman 
and  director  of  the  County  Fire  Insurance  Com- 
pany. 

By  an  act  of  parliament,  passed  for  regulating  the 
aiFairs  of  that  company,  the  chairman  is  authorized  to 
sue  alone  on  behalf  of  the  company,  after  the  enrolment 
of  a  memorial,  authenticating  his  appointment  as  director ; 
and  it  is  enacted,  that  that  net  **  shall  be  deemed  and 
taken  to  be  a  public  act,  and  shall  be  judicially  taken 
notice  of  as  such  by  all  judges,  justices,  and  others, 
without  being  specially  pleaded." 

At  the  trial  it  was  proved,  that  the  Plaintiff  acted  as 
chairman  of  the  company,  and  that  a  memorial  of  his 
appointment  had  been  enrolled  pursuant  to  the  act. 

It  was  objected,  that  that  act,  being  passed  for  the 
private  objects  of  the  company,  should  have  been  proved 
bv  an  cxiiniiticd  copy  of  the  original :  but  the  objection 
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Was  overruled,  and  a  verdict  having  been  giveii  for  the 
Plaintiff; 


Taddy  Seijt.  moved  to  set  it  aside  and  enter  a  nonsuit,    Mountaiw. 
on  the  ground  that  the  act  had  not  been  put  in  evidence* 
at  the  trial  by  a  copy  properly  authenticated. 

He  contended,  that  the  clause  requiring  the  judges  to 
take  judicial  notice  of  it  as  a  public  act  only  had  the 
effect  of  exempting  a  party  from  pleading  it  specially, 
and  did  not  alter  the  mode  of  proof,  which  ought  to  be 
the  same  as  with  other  private  and  personal  acts.  In 
Brelt  V.  Beale's  (a)  it  was  held,  that  an  act  of  parliament, 
private  in  its  nature,  was  not  made  admissible  in 
evidence  against  strangers  by  a  clause,  declaring  ^^  that 
it  shall  be  deemed  and  taken  to  be  a  public  act,  and 
shall  be  judicially  taken  notice  of  without  being  specially 
pleaded ; "  and  Lord  Tenterden  said,  **  two  grounds  have 
been  laid  for  the  admission  of  this  evidence :  the  one, 
that  the  concluding  clause  renders  it  admissible  as  a 
public  act;  the  other,  that,  even  independently  of  that 
clause,  it  is  so  from  its  nature.  The  answer  given  to 
the  first  was,  that  the  clause  only  applied  to  the  forms 
of  pleading,  and  did  not  vary  the  general  nature  and 
operation  of  the  act.  I  was  inclined  to  that  opinion  at 
the  time,  and  my  learned  brothers  agree  with  me  in  that 
impression.  We  also  think  that  the  second  ground 
fails.  It  is  said,  that  the  bill  gives  a  power  of  levying  a 
toll  on  all  the  king's  subjects,  and  therefore  the  act  is 
public.  The  power  given  is  not  so  extensive,  it  is  only  to 
levy  toll  on  such  as  think  fit  to  use  the  navigation. 
The  ground,  therefore,  on  which  it  is  said  the  act  is 
public  and  the  evidence  admissible  fails;  and  I  cannot 
receive  it."  lAlderson  J.  The  question  in  that  case  was 
not  so  much  as   to  the  mode  of  proving  the  act,  as 


(fl)  I  M.  ^  M,  4*1. 


whether 
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whether  the  act  could  be  taken  as  proof  of  certain  facts 
recited  in  it.]  The  language  of  Lord  Tenterden  is 
general,  and  not  confined  to  the  (acts  of  that  case. 

'  TiNDAL  C.  J.  We  may  decide  on  the  present 
application,  without  attempting  to  distinguish  between 
this  case  and  Brett  v.  Beales.  The  l^islature  has 
required  us,  without  qualification,  to  take  judicial  notice 
of  this  act  as  of  a  public  act;  we  are  bound  to  obey,  and 
we  should  disobey  if  we  were  to  accede  to  this 
application. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Refused. 


Jan.  22. 


Smith  v.  Smyth. 


I 


The  Plaintiff,    ''FHE    Plaintiff  laid   his   venue  in   Middlesex;    and 
after  laying  the         declared  that  the  Defendant,  on  the  18th  of  Decern^ 

venue  in  Mid*    _  ...  o  •■>#• « »  i      i  j 

dlesexi  de-  *^  1833,  to  wit,  m  the  county  of  Middlesex^  broke  and 

clared  that  entered  a  certain  apartment  of  the  Plaintiff's  in  and 

b   k  °  ^'d  parcel  of  a  certain  dwelling-house,  situate  and  being  in 

entered  Plain-  Londofij  and  then  and  there  beat  Plaintiff  with  a  stick. 
tiff  •  apart-  Demurrer,   assigning  for  cause  that  the  action  of 

dwelling-  trespass  qu.  d.Jr.  is  a  local  action,  and  that  the  Plaintiff 

house  situate  bad  laid  his  venue  in  Middlesex^  although  he  alleged  the 

£o  </""^D  -  *P*^rtment  entered  to  be  in  London^  which  must  be  taken 

murrer,  that  to  mean  the  city  of  London.    Joinder. 

though  Plain- 
tiff had  laid 

his  venue  in  IJudJUm  Seijt,  in  support  of  the  demurrer,  contended, 

Middlesex^hz   that,  in  Common  parlance,  London  means  the  city  of 

alleged  the 

apartment  entered  to  be  in  London^  overruled. 

London  : 
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London;  and  that  the  Court  would  intend  the  Plaintiff 
to  have  alleged  that  his  room  was  in  that  city. 

If  so,  the  venue  ought  to  have  been  laid  in  London. 

Sedper  Curiam^ 

The  Court  may  take  judicial  notice  of  the  division  of 
counties.  And  if  the  Plaintiff  had  declared  that  his 
apartment  was  in  such  a  county,  as  the  county  of  Oxford^ 
or  even  the  city  of  London^  which  is  in  the  nature  of 
a  county,  there  might  have  been  ground  for  this  de- 
murrer. But  the  demurrer  admits  every  fact  that  is 
properly  and  consistently  pleaded.  The  Plaintiff,  after 
laying  the  venue  in  Middlesex,  has  alleged  that  the 
Defendant  broke  and  entered  the  Plaintiff's  apartment 
situate  in  London.  Lotidon  Street ;  London  House :  the 
London  University ;  are  names  of  places  in  Middlesex ; 
and  the  Court  cannot  be  called  on  to  pronounce  that 
there  is  no  place  in  that  county  called  London.  In 
Kearney  v.  King(a\  the  Court  of  King's  Bench  refused 
to  intend  there  might  not  be  such  a  place  as  Dublin  in 
England;  and  Abbott  C.J.  said,  ^^  It  is  said  that  the 
bill  is  stated  to  have  been  drawn  in  Dublin;  but  it  is 
not  possible  for  the  Court  to  take  judicial  notice  that 
there  is  only  one  Dublin  in  the  world.  Let  us  sup- 
pose that,  instead  of  Dublin^  the  bill  had  been  said  to 
have  been  drawn  at  St.  Germains ;  would  it  have  been 
sufficient,  in  oj*der  to  support  such  a  declaration,  to  give 
in  evidence,  not  a  bill  drawn  at  St.  Germains  in  Cornwall, 
but  one  drawn  at  St.  Germains  in  France,  for  542  livres, 
one  sous,  and  eight  deniers  ?  Undoubtedly  it  would 
not." 

Judgment  for  the  Plaintiff,  [b) 


1834. 


(a)  %B.lsf  Aid.  304. 


(b)  See   DUcbam   v.  Onvisf 
4  Bingb.  706. 
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Jan.  23.      Belcher  and  Others,  Assignees  of  Maberly, 

a  Bankrupt,  v.  Prittie  and  Another. 

M^  a  trader     '^PHIS  was  an  action  of  trover  for  title  deeds,  brought 

engaged  in  .     ^j^^  assiiraees  of  Mr.  Maberly  a  bankrupt,  airainst 

extensive  con*  ^  ^  •^  r »    s 

cerns,  was  in  tne  trustees  under  the  marriage  settlement  of  his  son 

perilous cir-  Colonel  Maberly:  and  tlie  question  was,  whether  an 

and  likely  to  assignment  of  a  house  in  the  Regenfs  Parky  by  Mr. 

become  bank*  Maberly  to  those  trustees  on  the  first  of  Jtdt/  1831,  was 

rupt,  a^   oug  ^  voluntary  assignment  by  way  of  fraudulent  preference, 

fram^Ianuary  and  made  in  contemplation  of  bankruptcy. 
183X  to  J«-  1^^  Maberly  became  bankrupt  in  January  1832. 

when  he  ac-  '^  1828,  he  had  given  his  son  a  bond  for  12,300/. 

tually  became  for  money  borrowed  of  him  to  that  amount.     The  son 

v"  ™P**  married  in  1830,  and  shortly  before  the  marriage,  this 

others,  he  bond  was  assigned  to  the  Defendants  as  part  of  the 

owed  his  son  property  to  be  settled  on  his  intended  wife. 

which  debt,  ^^  ^^^  ^^^  ^^  ^^^  1831,  Mr.  Maberly  assigned  to 

upon  his  son's  those  trustees,  to  be  sold  in  discharge  of  this  bond,  the 

•nded^on  i^  house  in  question  in  the  Regent's  Park;  and  his  situation 

son's  wife.  ,  at  that  time,  and  the  circumstances  which  led  to  the 

In  Maj  ^31  transfer  were  as  follows :  — 

property  in  He  was   carrying  on  the  business  of  a  banker  at 

Middlesex  Edinburgh  and  in  London^  with  branch  banks  at  Aber- 

from  mort-  deen^  Montrose,  and  Glasgow ;  he  had  a  bazaar  in  Lon- 

gage,  and  JIf.,  cbUf  which  yielded  a  return  of  2000/.  a  year  and  upwards; 

at  the  request    ^j^j  ^^j  estate  in  Surrey,  which  he  farmed  himself  with  a 

of  his  son,  on  1  .    1    •       . 

the  1st  of  July  considerable  outlay  of  capital,  buying  sheep  to  the  num- 

1831,  con-        ber  of  700  or  800,  having  stock  worth  some  thousands 

veyed  it  to 

the  trustees  under  his  son's  marriage  settlement,  as  a  security  for  or  in  discharge  of 
the  debt  due  from  him  to  his  son.  The  transfer  was  not  registered,  or  otherwise 
mide  public,  till  after  Jf.'s  bankruptcy.  A  jury  having  found  that  it  was  not  made 
voluntarily  by  way  of  fraudulent  preference,  or  in  contemplation  of  bankruptcy,  the 
Court  refused  to  grant  a  new  trial. 

of 
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of  pounds,  and  laying  out  large  sums  of  money  in  sub- 
stantial improvements,  such  as  draining,  and  building  a 
lodge  to  a  handsome  residence  in  which  he  lived  at  the 
time :  this,  and  some  other  property,  was  estimated  at 
^6,000/.  by  a  surveyor  called  on  the  part  of  the  Plain- 
tiffs; the  Defendants'  surveyor  estimated  it  at  near 
^,000/.  The  whole  was  subject  to  mortgages  to  about 
€8,680/.  In  the  spring  of  1881,  Mr.  Maberly  was  en- 
gaged in  a  negotiation  for  a  loan  to  the  government  of 
Terceira ;  and  though  the  negotiation  closed  on  the  9th 
of  JuMj  he  expected  it  to  revive,  and  to  produce  him  a 
considerable  profit. 

From  the  beginning  of  1831,  however,  the  proportion 
of  cash  ready  to  meet  the  engagements  of  his  banks  was 
always  small.  In  January  1831,  the  customers'  depo- 
sits were  about  95,000/. ;  the  cash  and  bills  in  hand 
about  17,000/. :  the  deficiency  about  77,000/.  In  April 
.  the  deficiency  was  about  74,000/.,  in  May  about  51,000/. 
On  the  15th  of  June  the  deposits  were  98,000/.  and 
upwards;  the  cash  and  bills  about  31,000/.;  the  defi- 
ciency about  67,000/.  On  the  30th  o(  June  the  deposits 
were  about  J  01,000/. ;  the  cash  and  bills  about  26,000/. ; 
.the  deficiency  about  75,000/. ;  at  which  amount .  or 
thereabouts  it  continued  till  his  bankruptcy  in  January 
1832,  without  any  effort  on  his  part  to  convert  his  pro- 
perty into  money  to  meet  it.  The  statement  of  the 
balances  of  all  his  concerns  was  transmitted  to  him  daily. 

Up  to  the  9th  of  May  1831,  Mr.  Maberly  had  also 
been  concerned  in  partnership  with  Mr.  John  Baker 
Sichards  in  a  large  linen  manufactory  in  Scotland. 

In  1825,  he  borrowed  of  Mr.  Leader  75,000/.,  to 
secure  which  he  gave  a  mortgage  on  his  real  property, 
on  his  share  in  the  linen  manufactory,  and  on  his 
bazaar ;  assigning  also  for  the  same  purpose,  two  debts 
amounting  to  8635/.,  and  certain  life  policies.  Mr. 
Leader  dying,  his  executors  applied  for  payment  of 
the  75,000/.,  when  Mr.  Maberly  requested  the  matter 
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might  stand  over  till  Mr.  Leader's  son  came  of  age; 
When  that  period  arrived,  Mn  MabeHif  declared  his 
inability  to  furnish  the  money  without  transferring  his 
share  in  the  linen  concern.  It  was  accordingij  sold  to 
Mr.  Leader's  son,  who  had  not  been  brought  up.  to 
business,  &r  1 04,000/.,  and  on  the  9th  of  May  1881, 
after  deducting  the  75,0002.,  he  paid  Mr.  Maberly  the 
surplus,  about  28,000/.  This  transaction  was  not  made 
public,  nor  disclosed  even  to  the  clerks  in  the  house, 
Mr.  Maberly  having  stipulated  that  the  announcement 
of  the  transfer  might  be  postponed  till  a  dissolution  of 
parliament,  alleging,  first,  that  it  might  injure  him  witli 
his  constituents  at  Abingdon^  who  were  engaged  in  a 
sacking  manufacture;  and,  afterwards,  that  it  iliighi 
occasion  a  run  on  his  Scotch  banks.  A  further  delay  in 
the  announcement  being  requested  and  refused  in  De^ 
cember  18S1,  he  stopped  payment  on  the  2d  of  January 
1832* 

But  though  this  transaction  was  not  made  public  in 
May  188 1,  ^x.Maberhfs  son  was  apprized  of  it  in  Jtmt 
by  one  of  Mr.  Leader^s  executors,  and  according  to  Mr. 
Maberb/s  examination  before  a  commissioner  under  the 
act  of  1  fV.  4>.  c.  22.,  came  to  his  father,  who  was  con- 
fined to  his  bed  by  illness,  on  the  13th  of  JunCf  saying, 
*^  he  understood  from  Masterman  that  examinant  had  sold 
his  share  in  the  linen  concern  to  Leader^  who  had  paid 
him  28,000/.  in  money,  and  had  given  up  to  him  all  the 
various  securities,  he.  Leader  held ;  and,  therefore,  he 
(the  son)  much  wished  that  examinant  should  give  to 
his  wife's  trustees,  the  Regent's  Park  house  as  a  security 
for  the  payment  of  the  bond  which  he  had  settled  on 
her  previously  to  the  marriage : "  he  then  said,  "  Will 
you  therefore  give  Walford  directions  about  it?"     Ebc- 
aminant  said  he  would,  directly,  and  that  his  son  was  at 
liberty  to  call  on  Walford  and  arrange  the  matter.     Mr. 
Walfordy  who  was  the  family  solicitor,  received  on  the 
18th  of  June  1831,  a  letter  from  Mr.  Maberly^  at  the 
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csid  of  which  he  said,  ^*  Do  convey  over  to  the  colonel's 
trastees  the  house  and  furniture  in  the  Regents  Park^ 
instead  of  the  bond  of  mine  which  they  hold,  and  which 
was  settled  on  his  wife.  Let  it  be  done  immediately, 
and  I  will  sign  it"  Walfard  said,  that  on  the  15th  otjune 
he  went  to  Mr.  Maberfyj  who  told  him,  as  the  lease  was 
relieved  from  being  any  longer  in  charge  to  Mr.  Leader^ 
he  wished  to  make  it  over  to  Colonel  Maberh/s 
trustees  in  discharge  of  a  bond  of  10,000/.  or  12,000/., 
which  was  assigned  on  the  colonel's  marriage.  JVal^ 
ford  told  him,  the  trustees  could  not  take  it  in  satis* 
&ction  of  the  bond ;  but  that  it  might  be  made  over  in 
trust  to  sell  and  apply  the  proceeds,  as  &r  as  it  went,  in 
satisfiiction  of  the  bond.  A  deed  was  accordingly  drawn 
up  to  that  effect,  and  executed  by  Mr.  Maberly  on  the 
Ist  otjubf. 

Mr.  JtfoA^/^  further  deposed  before  the  commissioner, 
that  he  did  not  make  the  assignment  spontaneously,  but 
at  the  particular  request  of  his  son  upon  the  occasion 
before  described.  That  he  did  not  contemplate  bank- 
ruptcy, but  thought  a  large  surplus  would  remain  on 
winding  up  his  afiairs.  ^ 

The  assignment  was  not  docquetted  under  the  land 
rievenue  acts  till  the  7th  of  January  1832,  nor  enrolled 
at  the  auditor's  office  till  the  12th  of  that  month :  on 
the  24th  it  was  registered  in  the  county. 

The  debts  proved  under  Mr.  Maherl^%  commission  were 
about  II  8,000/.,  the  assets  realised  by  the  assignees  about 
68,000/.  Between  Jviy  and  Deceinher  1831,  there  had 
been  no  pressure  of  creditors,  or  run  upon  Mr.  Maherhf^ 
banks,  and  to  most  persons  his  failure  was  unexpected. 

He  was  described  as  being  a  person  of  a  sanguine 
disposition. 
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Upon  these  &cts  Tindal  C.  J.  left  it  to  the  jury  to 
say,  whether  they  were  satisfied,  that  on  the  1st  of  Jidy 
1831,  Mr.  Maberly  handed  over  these  deeds  to  his  son, 


or 


j>a54.      or  «#lLpw6i  tbjem  to,  bcf  traiwfiNrrQid  t4»;hift  Mi^iafiiiis, 


Sf^**|l      apontaoeouft  free  will,  becaos^.Mw^wd  ,|p  4l«ti«tujip 

V?        jpi^r  oi^y  whether  be4i4.it  h^oaitta  ;hu|)M0it$MI(jW^ 

.£f{?7¥*     juidt  because^  jcnowing  the  situotioq  ip  ii^)hitil|>ihsri'iifMt 

.that  time,  be  believed,  tbat  i£  b6.4id.riM^.jfifil4|'j^4^ 

more  gentle  request  of  fai8.son,vtbe  ,t|itiiMiep||.«^^ 

.jpnforce  it.    Assaming  that  he. gave  the  «def34'iqp9l)ti|ne- 

.piuly  to  bis  son,  the  jury  were  to  say»  wbejfh^if  Iva^lfliis 

^  siiph  .a  situation,  looking  to  the  whole,  .sucrouq^ifig 

oircnmstau.ces,  looking  to  his  own  statcmeot  aa  i(»I^ 

jbe^  put  in  evidence  in  the  cause,  as  to  fionside^.bji. 

^nkruptcy  inevitable.  ^;.f 

.^,  The  jury  having  found  a  verdict  for  theDefend^Dlif^, 

,^^^Jf^il£le  Ser^tj  in  Michaelmas  iermf  moved  for.  a«.Qfl^ 

trialf  on  the  ground  that  the  verdict  was  against  -ItJI^ 

.evidence,  and  that  the  jury  had  been  misdirected.  v.Xjo 

case, had.  gone  so  far  as  to  decide  that,  in  order  to  ayf^fi 

a  transfer  made  under  these  circumstances,  the  party 

jnust  consider  his .  impendbg.  bankruptcy  inevil^ble. 

,The  principle  established  by  Cook  y.  Bogies  {a),  GfiA^ 

^v^  PhiUipsifi)^  and  Poland  v.   G^(c}, , is,. that.. tl^ 

j^^nsfer.is  void,  if  bankruptcy  be  only,  in.  th^  contqii- 

^la$ion,Qf  the  party.  mi 

The  Courtf  however,  were  unanimously  of  opii^ij^ 

;ilbf^.  (beidirection  to  the,  jury,,  although  coujph^  in 

atpng-.terpis,  .was,  in  substance,  correct,;,  and  fefiisi^ 

i^qile^fim  o^.ihat.  ground,  granted  it  on.  ,tbei  gcqwE^^f 

tteveprdipt  being  against  the. evidence*.  «  ..r.-  ,*,/r 

^   Coleriffge .  aod  Talfourd  Serjts.,  ,wbo .  shew^ .  ^*^^ 

^ontended^  .    ,., 

First,  that  the  application  to  Mr.  Maberly  by  his  son 

(4)  7  Bingb.  438.  {c)  4  Bingb:  %^.  note»,  %  D  . 

\b)  7-8.  e!f  C.5a9.  ^f  H.  311. 

was, 
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*9nh  cohsideriDg  .the  connection  between  the  parties,        1894. 
4l^?alent  to  legal  compulsion;    a  request  by  a  son, 
4MpfaNi  with  the  power  to  enforce  it  at  law,  being  all 
^riiat  is  requisite  to  ensure  compliance*    The  prababilKy 
'^  tnch  a  request  under  the  circumstances  was  a  sufficient 
*lmicber  for  the  truth  of  the  father's  statement 
.    Secondly,    Considering  the  extensive    concerns   in 
which  he  had  always  been  engaged,  the  sanguine  nature 
of  his  disposition,  and  the  continuance  of  expenditure 
in  improving  his  estates,  the  father  could  not,  in  M;^ 
Mve  had  in  contemplation  a  bankruptcy,  which  did  not 
tfk»  pbce  till  the  ensuing  January.     In  most  of  liie 
decided  cases,   the   bankruptcy   has    followed    almost 
iunediately  after  the  disputed  transfer.     In  none  of 
ifccm  has  there  been  an  interval  of  six  months  between 
tlie  two  events :  Fidgeon  v.  Sharpe  (a),  Wheebmight  v^ 
Jiadcaon  {b\    Lintott   v.    Bartleit  (c).    Round  v.   Hope 
Slgde(d\  Harmon  v.  Fishar{e)y  Flook  v.  Jones,  {g)  . 

WUde  and  Spankie  Seijts.,  in  support  of  the  role^ 
contended,  that  the  son's  request,  even  if  made  in  the 
way  represented  by  his  father,  did  not  amount  to  such  a 
degree  of  compulsion  as  to  justify  the  transfer;  and 
urged  the  probability  of  the  father  wishing  to  secmre  his 
SOD  ai  a  time  when  the  father's  affiiirs  were  almost 
«ksperate. 

From  this  state  of  his  affairs,  from  the  continued  and 
heavy  deficiency  in  his  banking  account,  which  from 
Jime  to  December  he  never  made  any  effort  to  retrieve, 
biiti  i^ve  all,  from  the  secrecy  with  which  the  transfer 
of  his  share  in  the  ScoUh  linen  concern  was  jcondocted^ 
and  bis  stipulation  that  the  announcement  of  that  trans- 
action should  be  postponed  lest  it  should  cause  a  ran 

(a)  s  Taunt.  539.  {d)  i  Co.  B.  L.  94. 

{b)  5  Tawit.  109.  (e)  Cowp.  117. 

{c)  3  mii.  47-  is)  4  BsHgb.  %e. 

Vol.  X.  E  e  on 


1|IS4. 


/ 


GASESain  HLL;^AYtTGAM(ii 


V    V.J 


on  his  baokif  preceded  a»  that  s^p^latiA^  J)f^  4i^eipi]||by 
another  and  a  qolomrable  rearaoi.lhey^rgM^  ttiaC  ji|N^ 
ruptcy  must  have  been  in  his  contempl^ioiiritt  Ji^i|^j|||^ 
July  1881;  and,  if  so»  the  accident  of  it^.b«^iqi|}DtH¥9^ 
deferred  till  the  secrecy  for  which  he  had  s^Hllal^^fr^ 
at  an  end^  did  not  alter  the  nature  of  the  ca^r .  :  .iT 


i  f 
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TiNDAL  C.  J.    The  question  now  before,  (the 
isy  not  whether  we  are  absolutely  satisfied  .waU)i  ibn. 
present  verdict     But  we  are  called  upon  to  sa/f.  wh^f? 
ther^  upon  the  facts  and  circumstances  that  havt^  becft 
stated  before  us,   and   the   reasoning  of  the  le^iHid! 
Counsel  grounded  upon  these  facts,  we  are  abl^  wmIi- 
sufficient  clearness,   to  see  that  the  jury  have»  upotf) 
all  these  facts  and   reasons,   come  to   a   wrong  ^^soQt 
elusion  in  finding  their  verdict  for  the  Defendant*  •   Be- 
ca4ise  where  a  case  involves  not  matter  of  law  but  tbi^i 
which  is  purely  a  question  of  fact,  and  that  fact  hf^-j 
been  submitted  to  those  whom  the  law  has  constituted  ^ 
xhejudicesfacti^  we  are  not  at  liberty  to  take  away  from- 
the  party  the  right  which  he  has  acquiied  from  tba. 
mouth  of  the  jury,  though  we  may  entertain  aome^d^^vift- 
of  doubt  whether  they  have  come  to  a  right  conclasioik<; 
Before   we  send  the  party  down   again  we  ought  1% 
perceive,  if  not  with  moral  certainty,  at  least  with  ^a* 
degree  of  clearness  approaching  to  it,  that  the  jury  :ba«e'- 
done  wrong.     Upon  looking  at  these  facts  an|l  ooorf 
sidering  the  arguments  that  have  been  urged,  I  capi|Q(f 
bring  my  mind  to  say  that  I  feel  that  degree  of  xlou^-, 
upon  the  present  finding  of  the  jury  that  disposes  mai  to  ^ 
send  the  cause  back  again.     The  question  what  is.^fafu 
intention  of  a  man  performing  a  certain  act^  is  to^l|^r< 
judged  of,  not  by  the  judges  of  the  land^  but  a  jurjr  ,;Ifi^> 
is  a  question  involving  the  consideration  of  fraud,  whifilv^> 
upon  all  occasions,  has  been  said  to  be  solely  and  pe- 
culiarly for  the  consideration  of  a  jur}%  , 
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X^W-ii^'preMnt  CB&s^  the  right  of  the  Defendffnt  ta 
niirtiitlii^  the  ¥^ict  depends  not  solely  upon  the  inves* 
d^jjfcaterfW  oD^'fact)  bat  of  many;  and  there  are  two 
fk!it((\ciiy '  df^Hn^  grounds  upon  which  the  verdict  cail 
M^fkikititained.   ' 

The  PIaniti(&  are  bound  to  shew  affirmatively  that 
the  deed  sought  to  be  set  aside  by  this  action  was  a  deed 
cdktifeuted  in  contemplation  of  bankruptcy*  They  are 
ate  bound  to  establish,  that  when  Mr.  itf/rd^n^  executed 
tte^itesignnient  he  executed  it  spontaneously,  and  not  as 
j^riding  to  the  solicitation  and  request  of  tlie  party  who 
hiMi  a  right  to  demand  it  of  him.  As  we  cannot  tdl 
ufi&n  which  of  those  two  grounds  the  jury  have  formed 
tbeir  conclusion,  we  must  see  if,  upon  both,  they  are 
wftmg.  - 

With  respect  to  the  first  point,  whether  bankruptcy 
#a»  contemplated,  or  not,  it  appears  to  me  that  this 
canse  came  before  the  jury  encumbered  with  more  diffi- 
ctrities  in  the  way  of  proving  that  bankruptcy  was  in  the 
contemplation  of  the  party,  than  have  occurred  in  any 
other  case  that  I  remember.  In  the  earlier  cases  in 
whioh  this  doctrine  was  brought  forward,  and  in  which 
juries  have  set  aside  payments  and  deeds  in  consequence 
of  the  contemplation  of  bankruptcy,  the  bankruptcy  fel- 
Idwed  immediately  after  the  act  done.  In  the  very  first 
dtt^  that  occnrred,  that  of  Alderson  v.  Temple  (a),  before 
Lord  Mansfieldj  the  money  was  sent  by  post  on  the  7th, 
aflfd'thie  act  of  bankruptcy  occurred  on  {he  8th.  In  th^ 
nt^  case,  of  Harmon  v.  Fis/iar  {b\  before  the  same 
efliioeht  Judge,  the  notes  were  folded  up  and  delivered 
to^'ihe  favoured  creditors  at  five  o'clock,  and  at  six  the 
bmrikrupt  absconded.  These  were  the  first  cases  th  atoc- 
cdkhred^  and  there,  so  immediately  does  the  bankruptcy 
foOch**  the  favour  done  to  the  creditor,  that  no  person 
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(Ml  doobt  the  bankntpti^  sorfoUoiring  nmstJit^e  htmk 
m  the  ooDtemplatioa  of  the  pfttty  at  the  itmeiriof  Ule 

'  met  complained  of;  and  I  caanot  but  thiiik  hcrdiMdm^ 

Jield  would  have  paused  long,  before  be  mould  bitfe 
eoitie  to  the  same  conclusion  in  this  case^  where  «i  parly 
executes  a  deed  upon  the  1st  cX  Juljn  goes  on  m^tradby 
holds  himself  out  to  the  world  as  a  man  piling  Us 
way,  and  does  not  come  into  any  difficulties  mjbtx 
tin  til  the  9d  ct  Januan/i  following.  *  And  we  "oagiit  to 
pause,  and  ascertain  whether  there  is  any  other  gvotibd 
'that  could  have  made  this  an  honest  transacti<Hi,'.beibre 
•we' come  to  a  contrary  conclusion.  I  by  no  mewavsay 
that  any  precise  limit  can  be  drawn;  but  it  r^niifes 
great  caution  to  come  to  the  affirmative  of  the*  )pro- 

'  position,  that  the  act  is  a  fraudulent  one,  wfaeiiliie 
time  of  bankruptcy  is  so  long  subsequent    It  is  hii- 

'  possible  to  say,  that  a  man  who  for  six  months*'  carries 
on  business,  and  who,  when  he  fails,  has  a  sum  amoont- 
ing  to  68,000/.,  is  not  a  man  who  by  possibility  alight 
Jiave  expected  he  could  have  carried  himself. through 
his  difficulties,  when  in  fact  we  find  that  for  six  Huxitfas 

'  he  is  able  to  do  it.  It  must  always  be  borne  in  mind 
that  the  proposition  is  not  what  we  may  now  think 'of 
iiis  affiiirs,  — *  the  bankruptcy  having  taken  place,  and 

:.  Having  the  accounts  before  us,  detailed  with  great  ac- 

^  curacy,*-* but  we  must  consider  the  judgment  he  himself 
might  form  upon  his  own  transactions  at  the  tioK. 
Looking  at  the  concerns  in  which  he  was  involved«-*-»die 
bazaar  be  was  carrying  on,  and  the  banking  conoenitin 

'  ScoUandi' which  was  one  which  might  have  termjnited 
difierently,-^  looking  at  the  loan,  then  a  pending  ittd 
not  a  closed  transaction,**- who  is  to  say  whether  be  irim- 
iself,  passing  his  own  judgment  upon  the  transactions 
then  going  on  under  his  control,  ami  taking  :a  fiiviMr- 
able  view  of  them,  might  not  expect,  as  I  tliiqk  be  did, 

'  fli^favourable  and  not  an  unfavourable  termination  at  the 
'^   .  ♦ll  end 
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t«Dd  oF  the  year?  .Bat,  after  all,  that  is  not  the  question. 
^Wb' are  not  to  say  whether  such  was  bis  opiniooi  but 
-«KbMi^the  jnry,  composed  of  men  of  business,  men  in 
^Ae  same  line  as  himself  and  therefore  able  to  draw 
yeoncliiaions  and  inferences  better  than  we  can,  have 
^^  dearly  come  to  so  wrong  a  conclusion  that  we  are 
"96  set  dieir  judgment  aside^  and  send  the  case  to  another 

">  rBot  there  is  another  part  of  the  transaction.     Mr. 
bMaierly  has  been  examined  upon  his  oath,  and  he  de- 
:*dai^  explicitly  and  clearly,  that  he  was  not  in  con- 
vtempkition  of  bankruptcy  at  the  time  of  this  transaction, 
cfiiottliat  he  thought  a  large  surplus  would  remain. 
oirOfaaerrations  have  been  made,  and  very  strong  ones, 
oMth  respect  to  the  degree  of  weight  to  be  attributed  to 
jus  judgment  under  the  existing  state  of  his  circum- 
."Maoces.    But  those  observations  were  also  made  to  better 
judges  of  the  weight  that  ought  to  be  attached  to  them, 
}i>r^lo  merchants  in  the  city,  selected  as  the  jury  to  try 
the  cause  ;-^and  unless  we  see  that  they  were  decidedly 
itnong,  we  ought  not  to  interfere.     I  cannot  help  think- 
ing- that  selecting  the  balances  by  the  accountant  after 
^2the  bankruptcy  took  place,  and  drawing  tliose  balances 
baa  a  very  formal  and  nice  conclusion  upon  certain  days 
kijeaeh  month,  and  at  the  same  time  calculating  his 
tuneaoarces,  may  not  give  the  same  materials  for  forming 
.oaoondusion  to  us  at  present,  which  the  real  state  of  the 
^itiroiirostanoes  gave  to  him.     In  the  first  place,  the 
namoant  of  surplus  is  very  much  dimioished  beyond 
l>9lut  he  had  calculated ;  and  next,  it  is  not  at  all  likely 
bafaatnpon  each  succeeding  day  of  the  month  whea  this 
niotoant  is  taken,  he  himself  brought  forward  hib  uld- 
^miatft  resources  with  the  same  degree  of  accuracy  with 
-ivilNch  they  are  now  submitted  to  us. 
bio  The  second  point  upon  which,  in  order  to  grant  a 
3(iie«  tidal^  we  must  think  the  jury  wrong,  is  tbisy^^Was 
hoi  E  e  S  the 
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fS54.        ihe  act  spontaneoas?    There  is  evidence  of  the  faci?'bt 
^I^IV,       the  application  by  the  son ;  and  it  appears  to  me,  \jtndit 
^.  the  circamstances  of  this  case^  the  son  is  the-  perMi  of 

all  others  likely  to  be  selected  to  make  the  iapplicatioti^ 
as  far  as  the  ddicate  situation  of  his  father  y/ms  eM^ 
cemedtf  If  the  son  had  not  been  so  selected  by  Ms 
trusteesi  negatiye  evidence  certainly  might  have  beefa 
obtained  that  the  trustees  had  never  so  interfered.  But 
none  such  was  obtained.  ^ 

If  the  jury  are  unable  to  say  that  Mr.  Maberfy  hm 
been  guilty  of  perjury  upon  this  point,  why  should  ^we 
say  it  ?  The  case  was  one  originally  of  suspicion ;  One 
that  called  upon  the  assignees  to  make  the  investigation* 
They  have  made  that  investigation :  the  jury  have  con^ 
to  a  conclusion,  and  I  think  it  ought  not  to  be  disturbed. 

Park  J.  I  am  of  the  same  opinion.  This  earn 
having  occupied  the  greater  part  of  three  days,  it  hai 
given  the  Court  a  full  opportunity  of  considering  It 
in  all  its  bearings  and  circumstances.  Both  the  ques- 
tions which  his  Lordship  has  stated  were  questions  of 
fact  for  the  jury;  they  were  submitted  to  the  jury  in  a 
proper  manner;  and  the  question  that  remains  is,— 
Can  we  see  that  the  jury  were  so  diametrically  wrong 
in  the  conclusion  that  they  drew  upon  both  these  qu<tt- 
tions,  that  we  must  necessarily  send  them  down  to  a 
fresh  investigation  ?  < 

There  never  was  a  case  of  the  contemplation  of 
bankruptcy,  where  the  act  contested  as  being  fraudulent 
was  at  such  a  distance  of  time  as  tbb  was  from  Che 
period  erf*  bankruptcy.  It  seems  to  me  that  the  lengtlk 
of  time  alone^  if  that  were  the  only  circumstance  in 
the  case,  is  sufficient  to  prevent  our  interposing^  the 
jury  having  acted  upon  it.  But  all  these  cases  must 
depend  upon  a  variety  of  circumstances ;  and  it  must 
be  admitted  that  the  decisions  upon  this  subject  have 

gone 
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fpq^  as  far  as  they  ought  to:  go  upon  aay.: question 
qfyfACL 

lo  It,ba8  been  supposed  that  Mr.  Jlef4i£dr^  was  in  em*' 
l^aivfissed  circumstances  at  the  time;  and«  no  doubt,  if 
"Wf^cam^  to  look  at  it  in  that  way  now^  taking  aU  the 
cj^cumstances  into  consideration  as  they  have  been 
detailed  by  the  persons  concerned  as  assignees,  it  does 
Upl^ear  that  he  was  in  embarrassed  circnmstances  from 
the  multiplicity  of  his  concerns.  But  his  embarrassed 
ciifCQmstances  are  not  conclusive  evidence  of  the  oon- 
lempUtion  of  bankruptcy,  and  therefore  that  alone  will 
jBifil  answer  the  purpose.  It  is  admitted  that  the  assign* 
qooDt  here  was  to  a  bond  Jide  creditor;  that  Colonel 
MobeHy  had  money  of  his  own,  independent  of  bis 
ftitber,  which  he  had  lent  to  his  father  before  his 
marriage.  His  father  had  given  him  a  bond  for  12,300/. ; 
and  the  son  when  he  married  settled  it  upon  bis  wife. 
U.appears,  and  that  is  sworn  by  Mr.  Maberly  himself^ 
that  bis  son  came  to  him  and  told  him  what  Mr.  Mader^ 
man  had  informed  him, — and  Mr.  Masterman  confirms 
him  in  that  respect, — not  that  any  thing  had  arisen  that 
would  lead  to  insolvency,  but  that  his  property  was 
released;  and  that  now  the  property  was  released,  be 
wished  him  to  settle  it  by  way  of  security  for  the  bond. 
What  could  be  more  natural?  The  son  is  married;  and 
if  be  could  get  a  real  security  for  money  advanced,  it  is 
natural  he  should  do  so.  But  then  it  is  asked,  what 
importunity  was  there  here  ?  There  was  not  the  impor-* 
tiiQity»  or  the  pressure,  or  the  threats  that  a  total 
9tl«nger  might  make  upon  the  &ther;  but  every  parent 
«^Mild  be  much  more  likely  to  yield  to  tbe  request  of  a 
aon.  Lord  EUenborough^  in  Crosby  r.  Crouch  (a),  puts  it 
thus  I.  ^'  In  coDsideritig  whether  the  act  in  question  were 
ill 'this  sense  properly  voluntary,  it  is  material  to  see 
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2SSS4L  from  whidi  party! iths  propositioQt/of  iimddng^jtke  dtpnii 
originated ;  whether  from  th#  badJcruptr  6f  timtiK^t^ 
Btofesdaiit  It  oertainlj  proceeded  vihoHjr^  /soifa  tdris 
BsiirriiS  Defendant  He  b  stated  to  have  required  ^e  act  tftbd 
done^  It  is  therefore^  upon  any  fair  uMerpreMfodl  of 
Uie  words,  not  referable  to  any  supposttittrfToff^ikhMMio 
4nd  preference  exercised  on  the  pert  of  th^ rhanlrri^H^ 
hut  to  nt^gency  and  importunity  applied  on  the  pfurtbcl 
the fierson  obtaining  the  deposit;  and  it  haa  OQtnbfani 
suggested^  that  such  requiMtion  anid  wrg/maf- i^wt 
colourable."  And  so  I  say  here.  Urgency  depends 
upm  the  station  in  which  each  party  stands ;  aad^aoeiry 
Uttte  act  on  the  part  of  a  son  would  be  as  strong  t4iiaffd| 
^.filther  as  if  a  stranger  bad  threatened  to  arreeit  himiio} 
.  .X>f  tlie  trustees,  Mr.  Smith  was  the  only  ofi^resiAe^ 
in  England.  But  the  person  more  likely  to  inlerfenB 
would  be  the  cestui  que  trust  than  a  mere  trustee*  And 
if  Mr.  Maberly  had  endeavoured  to  place  the  property  nft 
bis  own  act  under  his  son's  control,  would  he  not»iari« 
mediately  have  sent  to  his  agent?  But  the  sob  goes.-to 
tbefiuher;  fifteen  days  intervene  between  the  insa»Mf< 
tions  and  the  actual  execution  of  the  deed;  it  istiQo^ 
enrolled  until  six  months  afterwards;  and  it  is  cleaei 
he  would  have  done  every  thing  to  give  it  the.appeaiH) 
ahceof  actual  pressure  and  force  upon  him,  if  he  itlad 
meant  to  commit  this  fraud.  Would  he  not  have  dote: 
morei than  this?  Would  he  not  have  secured  movetifl 
he'ibeant  to  act  fraudulently?  In  the  manner  of- 4h|iJ 
transaction,  and  every  thing  done  in  it,  it  is  frf«r,  ffom^; 
those  circumstances  which  we  have  alwayjs  seen  in  easAlj 
of  ibis  kind  where  the  deposit  or  payment  is  madeijusli 
oB  the  very -eve  and  at  the  moment  wheti^  the-  paifyiill 
about  to  become  a  bankrupt.  It  seems  to  me  tbereJ^ 
nothing  in  this  case  that  can  warrant  as  in  refusing!  to 
come  to  the  concUision  tliat  this  was,  not  what  lalft^uid' 
call  a  compulsory  act^  but  arising  from  a  sort  of  impor- 
tunity. 
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b  5)|  don  not  rmteip  to :  iwede  tttiat  >uff  €tntig  Ivh       XSUL 
B4k>itBrirtojhat9' sftidin  Cook  v.  Edggrs{a^j  but  I  think 
liiat  thwbaHJintist  be  determined  upon  its  own  'patcA^ 
cdt$a^  d»comstsnce$.  n     Bftnntt 

loBagntjnis  ooc  imputed  to  the  bankrupt;  and  Iwin 
O0DffUd(b:'widi  reading  that  which  he  has  said^*^^^!  did 
Hipiictelehiplate  bankruptcy  when  1  executed  tfae^niii 
lodlfimire^bf  assignment;  nor  didl-execiite  ifaesiBlnit 
wMiiah^idtention  to  defeat  or  delay  any  of  myertdltori^ 
iw»btainittg  payment  of  debts  owing  by  me  totktaf^^.ne 

XiBogAKfiUET  J.  I  also  agree  in  thtnkmg  tbtfT  iuffidedV 
ffaMndg  faave  not  been  laid  before  the  Court'  for  ^diiii^ 
turbing  the  verdict.  Two  groflnds  must  be  estubUsb^ 
bf^eassignees :  first,  that  the  transaction' wag' vcffufh^- 
003^  "cm  the  part  of  the  bankrupt ;  and,  secondly,  tki^  iv 
ibok  place  in  contemplation  of  bankruptcy.  But  tb«iMr 
ave  4$)vestions  of  fkct;  and  though  it  is  not  necessaiy  for 
ibe^Gourt  to  say,  if  the  jury  had  come  to  a  different' 
ennckision  upon  those  two  questions,  that  they  woukl^ 
b«iMai taken  upon  themselves  to  set  aside  that  verdict) j 
jMUbey^miist  be  fully  satisfied  upon  those  questions  of- 
fiiet  that  the  present  verdict  is  wrong  before  they^caor^ 
di»tiM^b-it.  •'■  ••"''''''  i>i' 

b^Dhe'  case  has  been  argued  with  great  abttityoili'biftiV' 
sid^;  end  a  great  many  topics  have  been  brOt^b«> 
Before  the  Court  leading  to  the  conclusion  sfMij^ti^loi 
btfil^stabltshed  on  the  one  side  and  on'  the  otkeiui  Tbo-- 
same  topics  were  brought  before  the  jury  and'tH^ged^aV 
ttetrial;  and  I  am  not  prepared  to  say  that  they  ifitigbt 
lievthdite  drawn  a  conclusion  one  way^)Dr'th4i  oiheitii 
But[-f  «in  by  no  means  satisfied  that  they  4iate 'conk  mm 
fK^WTM^  conclusion.  ■  •  ■'■"^/•'''  '•»  j*>"'.Ji. 

oyr4ie  first  of  these  questions  is^  Was  tbisi^tvansactimK 
vbUmtary  on  tlie  part  of  Mr.  Maberfy^' the  btokruptf 

In 
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1SS4.       Iir  order  to  inflke  thai  tnit^  it  js  t  ioBisted^  JlccosdJiijg^ 
to  the  represeDtation,  and  the  oolyiFepresenftidon^'thM. 
we  have  of  the  circumstaneefy  that  it  doe9<)not>,4^ppc^! 
there  was  any  such  urgency  used  towards  Mr*  JtM^irfif^ 
as  amounted  to  any  thing  like  compulskm  oa  i\^  >pMf( 
of  the  creditor.    Now,  what  is  the  case  ?     Mr»  MffAei^ 
had  given,  on  valuable  consideration,  a  bond  for  l%dO(U» 
to  his  son  before  his  marriage;  his  son  had  Bssiguo^l 
it  to  trustees  for  his  wife ;  and  at  the  period  in  queatiotib 
the    15th   of  June^    Colonel  Maberly  calls  upon  \m 
fiuber — having  learned  that  certain  securities  that  bis 
father  had  before  made  over  to  certain  persons  biacji 
been  released— ~ and  represents  to  him  that  he  wisib^ 
he  would  assign  the  pro{)ierty  in  question,  in  8aiisfa4;lion 
of  the  bond,  to  the  trustees  for  his  wife.     Upon  tUf, 
point  the  question  for  the  jury  to  determine  is  this»-*-r<' 
Is   Colonel   Maberli/^  making  this  application   to  ,b^ 
considered    as   insisting   upon   his   right?     We   bav^ 
the    representation    of   Mr.    Maberly^   the   baokra|)kt,j 
upon  the  subject     He  is  asked  the  question,  wbetbcyr. 
the  assignment  was  spontaneous  on  his  part,  and/  be 
says  it  was  not.     Observations,  and  very  &ir  observar 
tions,  have  been  made  upon  that  statement;  and  it  is 
said,  that  Mr.  Maherly  might  have  understood  the  wor^, 
'<  spontaneous"  in  the  sense  of  its  not  being  his  own 
ofifer  in  the  first  instance,  without  any  application  having, 
been  made.    Be  it  so.    But  he  goes  on  further,  to  glv^ 
the  reason  why  he  did  assign ;  and  he  states  the  tran^. 
action  which  occurred,  and  the  manner  in  which;  it 
occurred.     The  son  called  upon  him,  and  requested,  as, 
thor  securities  were  let  loose,  that  orders  should  be  givep 
to  the  attorney  to  secure  the  property  in  question  (y^i 
some  formal  instrument.     Now,  I  think  it  was  for.itbiit 
jury  to  say,  upon  this  part  of  the  case,  whether ..oi;,iai^, 
they  were  of  opinion  that  Colonel  Maberly^  how^VVffi 
delicately  and  respectfully  he  might*  have  conducted*  - 

himself, 
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bJMiMlf^  did  or  did  not  conxef  to  the  mind  of  Mr.        1854; 

Mdberfy  that  he  was  coming  to  insist  upon  a  rights 

iiildtiCiiig  upon  that  right  respectfiiUy,  as  between  fittber 

Aii  6^)  but  still  representing  what  he  had  a  right  to      PHirrruft* 

ilMdt  ivptonf.     This  bond  was  made  over  to  trustees,  and 

Ihh  ifoiiee^  had  a  right  to  call  upon  Mr.  Maberly  to 

^hicharge  it ;  and  if  he  did  not,  the  trustees  had  a  right 

to' sue  Mr.  Maberfy  upon  the  bond.    Then,  that  being  ^ 

ihw  case,  it  was  a  question  for  the  jury  to  consider 

1l4ietber  it  was  or  was  not  a  voluntary  act  on  his  part 

firm  not  prepared  to  say,  upon  that  part  of  the  case, 

JlP' they 'had  drawn  a  different  conclusion,  that  we  mttst 

nedessarily  have  set  aside  their  verdict. 

"But  the  more  important  part  of  the  case  is  the  second 
cfMstion,  namely,  whether  this  was  done  by  Mr.  Ma* 
berig  in  contemplation  of  bankruptcy.  In  other  words, 
whether  Mr.  Maherly^  at  the  time  he  assented  to  this 
p^posal  of  his  son,  on  the  15th  of  June^  expected  that 
litokrnptcy  would  take  place.  Now,  this  was  a  matter 
peeuliarly  for  the  consideration  of  the  jury.  The  state 
6f  Mr.  Maberl^s  affairs,  as  they  turned  out,  was  laid 
before  the  jury  in  detail.  They  had  a  full  opportunity 
^  considering  what  that  state  was,  and  what,  in  their 
judgment,  as  commercial  men,  must  have  been  the  in- 
fh^ce  that  a  commercial  man  would  draw  from  the 
sttte  of  his  affairs,  knowing,  as  it  is  represented  he  did 
tttiow,  what  the  state  of  his  affairs  was,  daily,  and  that  he 
bad  am  opportunity  of  examining  them. 

''But  there  is  another  circumstance  to  be  taken  into 
consideration,  which  is,  the  manner  in  which  Mr. 
MtA^fy  esthnated  the  value  of  his  own  property.  W^ 
W^ettn  account  of  the  state  of  the  property,  and  what  ii 
(tt^ueed.  But  Mr.  Maberb/^  estimate  of  the  property 
nMght  be,  and  according  to  his  own  account  was,  very 
difll^ent  from  that  which  is  represented  by  the  evidence 
tir  be  the  result  of  it. 

Then 
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'Then  iih&tiier  qaestidn  is^  wbetbM'  'Mn-^abenfy^n^ 
fevnplated  the  power,  by  tiis  exertionS)  of  gi^Clltig  throq^ 
bb  difficulties.  It  is  smd  on  the  part  df  th^  JiBi^eti^ 
that  be  was  an  active  and  sangaine  man,  ttoti«Mly^diib»> 
dued;  and  if  so,  is  it  to  be  supposed  that  betwetnk  ^Ue 
1st  of  July  and  the  time  be  actually  became  aibaakmpl^ 
be  would  not  have  made  some  eieertions  io  put  off  the 
^yn  day,  unless  he  contemplated  that  that  evil'day^as 
tei'tain?  That  is  a  fair  argument.  But  on  the  cMfite 
liand,  we  must  look  at  it  in  another  point  of  Tievt  "fiir 
if  he  was  an  active  and  sanguine  man  and  notea^jr 
Subdued,  the  question  would  also  be,  wheth^,  witb  tiitt 
'disposition,  he  knew  or  believed  upon  the  1st  cS^My 
4hat  bis  affairs  were  about  to  end  in  bankruptcy  ^bi^ 
'cause  unless  he  expected  his  affairs  to  end  in  iiasb- 
ruptcy,  the  jury  were  perfectly  justified  in  tbe  <mih 
diision  to  which  they  came. 

'    Now  it  has  been  observed  that  this  transaction  was 

not  a  very  hasty  one:  the  proposal  was  made  on  ithe 

45th  efjuney  and  was  not  carried  into  execution  till  ite 

1st  of  July,  and  from  the  1 5th  of  June  till  die  1st  of 

Jufy,  matters  were  just  the  same.     Tbe  aiteration-^t 

has  been  insisted  upon  between  the  9th  of  Mey  and  cbe 

I'5th  of  June  was  the  circumstance  of  the  arrival  of  the 

•£knj[)eror  of  Brazils^  and  the  conclusion  of  the  Teneiiki 

Uoan;:>^tfaat  arrival  was  before  the  15th  of  Juae.-and 

thens'was  as  much  likelihood  of  that  coaduBion  upon 

the  15th  of  June  as  the  beginning  of  July :  yet  the 

Isoursie  of  the  transaction  is  not  hurried.     The  deeds 

Were  not  enrolled  till  six  months  afterwards.^    IDpon 

^fbat  a'  very  6iir  argument  is  urged,  fliat  they  were  nat 

^eM*oHed  because  the  object  was  to  conceal.  On  tbe  ptbttr 

blind,  it  shews  there  was  no  hurry  or  anxiety  to  geCMt 

4one.     But  both  these  were  arguments  for  tiie  jury«^^^ 

:'  Now  there  was  not  an  immediate' want  of  auMiey; 

:4b4^  was  12iOOO/.  at  the  banker'a  in  cash,  <aiid'MO0/. 
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Hiol)Ulsi^ "^v  Vhei!^  wm^  abr  impart im^e  ciMitor;.  (kere 
Mg«e'Tite>.>f»^9p|>dge$^  no  -arrest;  circumstanee^  w^iA(p 
9M&it^ally'be«ff  of,  where  the  object  is  to  shew  the 
'tfabartossiQent  in  which  a  commercial  man  is,  befof^ 
il)e  limlcruptcyi  takes  {dace.  But  things  go  on  for  six 
^Sipntl)Si,And  then  thebankruptcy  actually  takes  place  upop 
^  y^th-M  Jonuary,  the  stoppage  being  upon  the  ^•^i 
tB'AVel  have  upon  this  subject  the  positive  oath  of  Mr- 
•MkiiefdyAttthe  ^d  of  the  sixteenth  interrogatory,,  th^ 
nditlmf^at  the  time  of  the  transaction  pointed  to,  noraft 
i^bji^  other  moment,  did  he  contemplate  bankruptlcyi; 
iMrefore,  unless  we  are  prepared  to  say  in  opposition 
^\h6  evidence  laid  before  the  jury,  that  we  are  indqced 
-tei  disbelieve  this  positive  oath  of  Mr.  MaberUf^  I  am 
-obir  Jible  to  decide  that  in  this  respect  the  jary  bav^ 
4aBe  virrong. 

One  observation  more  as  to  the  first  question,  that  i% 
ai^iq  Colonel  Maberly  having  been  the  first  to  make  the 
application  to  his  father.  I  agree  it  is  not  conclusive 
4liat  the  application  came  from  a  creditor,  but  I  thinjk 
tit  of  importance  upon  the  question,  whether  the  baidi- 
jsitpt  deemed  the  application  in  the  nature  of  a  pressure 
Hilton  him 'insisting  upon  a  right,  or  a  mere  application 
yak  far  Bi  favour  which  be  was  at  liberty  to  grant  or  villi- 
JicM.  That  was  a  matter  for  the  considemtionT-afotke 
^ty;  I  cannot  say  that  they  have  done  wrong;  and 
nqppn  that  ground,  I  think  the  rule  must  be  dischai^^ed* 
i,il»    )■■  .:,.,', 

f.\i'.  Ai^nsRSON  J.  I  concur,  with  the  rest,  of  |he  Court, 
ijftjtllinkiog  that  this  rule  ought  to  be  <&charged«  But, 
iMT  giving  my  opinion,  I  propose  only  to  consider  oB«^<of 
itbe  points  in  this  case,  because  I  frankly  say  that  if  I 
jnmr:^. satisfied  that  this  case  was  a  c^se  in  which  Mr. 
Mo^tfn^,  upon  the  i5th  oS  June^  contemplafed  banfc- 
;  ^ptcy,  Z  should  then  be  disposed  to  think  that  the 
SqiMHioQ  of  the  nature  of  the  transfer  being  or  not  bei^g 
tr  voluntary^ 
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for  diis  simple  peasofti :  tluit  fhetb  h  bo'^tide^ote-bftiH^^ 
person,  exeept  the  testtmody  of  Mr.- Mabinlf^itiii^^ 
Bat  I  am  BOt  so  clearly  satbfied  that  tbi»  d^i^&i^-l^ 
wrong'  apon  the  qiiestidn  of  bankmptey'  o0ik^fi^li(itc9,^^ 
as  to  lead  me  to  that  oonclosioiu  '     ^  fjoaoo 

I  do  tiot  think  that  tbia  case  should  depieHid  ii|M^^ 
any  minute  invest^;adon    of  the    fads   and   flgcMw.^ 
Such  an  in^restigation  was  exceedingly  proper  W' til 
condoeted  before  the  jury;  but  in  this  stage  of  A6'' 
cMoCf  where  the  question  is  not  the  verdict  tbat^ougKt^ 
to  be  returned,  but  whether  the  verdict  found  hy  ihH ' 
jury  ought  to  be  set  aside,  it  does  not  appear  to  me  iStit^' 
the  Court  ought  to  proceed  upon  so  minute  an  inv^t^^ 
gation  of  the  facts.    Certainly,  in  this  case  there  ar6 
many  singular  circumstance^  and  they  have  been  veij^ ' 
forcibly  brought  before  the  consideration  of  the  Couft'^ 
It  appears  that  the  situation  of  Mr.  Maberh/j  upon  the" 
15th  of  June  and  the  1st  of  Jtdj/^  was  a  very  remarkalAe' 
one,  and  which  certainly  might  have  led  many  oth^ 
men  to  have  considered   bankruptcy  not  improbably' 
if  not  a  matter  of  very  probable  occurrence.      But,' 
perhaps,  this  may  be  an  argument  more  in   appear^ 
anoe  than  in  reality  cogent,  when  we  consider  the  real 
question  to  which  it  is  to  be  applied^     That  quesdoli' 
is,  not  what  was  the  state  of  circumstances  in  wbidi''' 
Mr.  Maberly  actually  was  placed,  but  what  was  passhig^*^ 
in  Mr.  Maberb/s  mind  as  to  his  circumstances  at  thoMr 
two  periods. 

Now  we  had  before  us  a  minute  statement  very  care^' ' 
fully  brought  together,  and  concentrated  into  one  viewj^-' 
as  it  were,  of  the  affiiirs  of  the  bankrupt  in  very  cottH^- 
plicated  concerns.  It  is  perhaps,  therefore^  hardly  itfl^^ 
for  us  to  think  that  we  are  judging  upon  the  saihe  fiidki'- 
that  were  presented  to  the  bankrupt's  mind,  becaoselt ' 
is  one  thing  to  see  a  matter  when  adroitly  brought 

together. 
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tqi^ev^nd  onolber  to  contemplate  it*  aa  ibe  bankrupt 
wmlt^ridob,  as  the  result  of  an  examination  of  many 
r^ipf^  mMisrs*\  It  is  by  no  means  so  improbable  that 
A(r*  pUfaiprfy  might  have  considered  his  affairs  not  hope- 
k^j!|f|)ea  he  might  have  looked  at  a  large  mass  of 
concerns  surrounded  with  circumstances  which  would 
tlu()Q«V-aroand  them  confusion,  doubt,  and  uncertainty, 
wliiisltl  we  ourselves  do  not  see.  It  is  indeed  highly 
ptyifa^e  that  he  might  adopt  another  and  exaggerated 
vi^  of  his  property.  He  is  stated  to  be  a  sanguine 
mffOi!  and  a  man  accustomed  to  making  sudden  and 
IfUCge  profits  upon  speculations  somewhat  of  a  rash  de* 
s9^iption.  If  the  jury  had  formed  a  conclusion  that 
thn^  transfer  had  been  made  in  the  contemplation  of 
bai^ruptcy,  perhaps  I  might  have  acquiesced  in  that 
d^k^fmination ;  but  they  have  come  to  an  opposite  coo*, 
dumon,  and  undoubtedly  there  are  circumstances  upon 
wbj|Bh  it  is  impossible   to   say  that   they   have  done 

Fnrst,  there  is  the  length  of  time  between  the  transfer 
and:  the  bankruptcy :  then,  there  are  contradictory  state- 
maots  of  the  value  of  the  property,  upon  which,  what- 
ever may  be  my  opinion  of  the  testimony,  it  is  impossible 
ta'say  there  is  not  a  good  deal  of  evidence  upon  both 
sides.  There  is  the  deliberate  manner  in  whiqh  the 
trpysaction  is  accomplished;  the  omission  of  the  en-r 
roUnent,  which  would  not  have  taken  place  if  it  had 
bewL  fraudulent;  they  would  have  been  upon  th^ip 
guard.  Then  there  is  the  fact  that  the  assets  have 
pm^m^*^  to  68,000/.  realized  after  the  bankruptcy: 
thevei  is  no  appearance  of  any  other  attempt  at  prefer- 
ence or  any  other  favoured  creditor  or  relative;  and 
ev0a*  this  which  is  imputed  to  have  been  preference 
appears  to  have  been  a  transaction  founded  upon  a  real 
and  just  debt«     Then  there  is  the  iiEu:t  that  no  suspicion 

arose 
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arose  in  anybody's  mind  as  to  Mr.  Maberhf%  soIvaMjf 
not  6ven  in  the  minds  of  thoM  acquainted  with  the 
transaction  of  the  9th  of  May.  Mr.  MAnUrman^  an 
experienced  person  in  banking  affairs,  and  Mr«  ¥rt$k^ 
Jieldj  an  acute  attorney, — neither  of  them  seemed  to  have 
supposed  that  bankruptcy  was  probable.  Then  there  is 
the  fact  that  no  creditor  was  delayed,  -—  there  was  no 
pressure,  —  no  person  coming  and  claiming  debts  firom 
Mr.  Maberly  that  were  not  promptly  paid.  And^  lastly, 
there  is  the  fact  of  the  positive  oath  of  Mr.  Maberbf 
upon  the  subject;  and  it  is  impossible  that  we  can  come 
to  any  other  conclusion  than  that  Mr.  Maberfy  must  be 
perjured  if  the  verdict  was  wrong. 

The  question,  under  all  these  circumstances,  is,  whe- 
ther we  are  to  set  aside  the  verdict  in  which  the  jury 
have  acquitted  Mr.  Maberfy  of  perjury,  because  other 
evidence  existed  in  the  case,  which,  though  very  power- 
ful  in  itself,  and  I  have  no  doubt  powerfully  urged  upon 
the  consideration  of  the  jury,  did  not  satisfy  them,  the 
constitutional  tribunal  to  decide  such  questions,  that 
Mr.  Maberly  was  guilty  of  perjury.  I  do  not  mean  to 
say  that  if  I  were  satisfied  perjury  was  committed,  I 
should  hesitate  ^o  act  upon  it;  but  I  ought  to  distrust 
my  opinion  when  looking  at  the  character  of  the  in- 
dividual accused,  and  more  especially  so  when  I  find 
that  a  jury  of  the  city  of  London  have  found  a  verdict 
establishing  his  credit.  Upon  all  these  subjects  they  aie 
more  competent  judges  than  the  Court  can  be.  They 
had  the  witnesses  before  them,  and  examined  into  the 
nature  of  the  transactions.  They  are  acquainted  with 
commercial  dealings,  and  acquainted  with  the  probable 
hopes  and  expectations  of  commercial  men.  They  are 
the  tribunal  which  the  country  has  invested  with  the 
power  to  decide  such  questions  as  this ;  and  it  appean 
to  me  we  ought  not  to  set  aside  their  judgment  upon  a 

question 
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€|iie8tion  fitted  for  their  consideralion,  unless  we  are 
most  clearly  satisfied  that  upon  some  misunderstanding 
or  mistake  they  have  come  to  a  wrong  decision. 

For  these  reasons,  I  think  the  rule  ought  to  be  dis-       Prittic:. 
charged.  . 

Rule  discharged. 


Belcher 

V. 


James  r«  Saunders.  Jan.  aj. 

A  N  attorney  who  had  been  committed  to  prison  by  A  dl8tuii>ance 
the  magistrates  of  Carmarthen^  for  violence  alleged  Jf*  ^^^  *** 
to  have  been  committed  at  an  election  of  members  of  liberation  of  a 
ptrliament,  was  ordered  by  the  Court  of  King's  Bench  pn^oner.   Dc- 
to  be  discharged.  .  On  the  day  of  his  liberation  great  niaeistrate 
excitement  prevailed  in  the  town ;  and  many  persons  seized  PlaimiflT 
aaiembled  at  the  prison  to  ereet  him  on  his  release.  ^^"'^.  ^^ 

was  KOlDfiT 

Guns  were  fired,  and  the  discharges  were  accompanied  towards  the 
with  other  noisy  demonstrations  of  joy.  prison.   Plain- 

The  Defenidant,  a  magistrate  of  the  town,  who  was  sit-  concemed°in 
ting  in  an  inn  near  the  prison,  upon  hearing  the  noise  at  the  disturb- 

some  distance  and  seeinic  persons  pass  by  towards  the  *"*^**  which 

...  ^*'  going  on 

prison,  rushed  out,  seized  the  Plaintiff  by  the  cojlari  say-  out  of  sight 

sng,  **you  are  one  of  the  rascals,''  and  detained  him  about  ®^  *^  P^^e 
five  minutes,  till  a  constable  came  up  and  informed  the  seized  by 
J)efendant  that  the  Plaintiff  was  not  one  of  the  persons  Defendant. 
who  had  been  making  the  disturbance.     The  Plaintiff  ,^5*^^'  ^^ 

1      r    1  1  /.  1  .  1  Defendant 

was  a  carpenter,  who  had  left  his  work  to  procure  some  was  not  en- 
nails;  but  he  was  accompanied  by  a  person  who  was  ^i^^  to  notice 
proceeding  towards  the  prison.     There  was  no  disturb*  ^f  trespass 
ance  at  the  precise  spot  where  the  Plaintiff  was  seized,  brought 
The  Defendant  was  of  a  political  party  opposed  to  that  b^^p'^'jjl^ 
to  which  the  liberated  attorney  belonged.  for  the  assault. 

Vol.  X.  F  f  The 


Jambs 
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1834.  The  Plaintiff  having  sued  the  Defendant  in  trespass 

for  this  assault,  without  giving  him  notice  of  action  as  a 
magistrate,  it  was  objected  at  the  trial,  that  the  Defend- 
Saunders,  ant  was  acting  in  that  capacity  when  he  seized  the 
Plaintiff,  and  therefore,  having  received  no  notice  of 
action,  was  entitled  to  a  verdict 

Bosanquet  J.,  before  whom  the  case  was  tried,  told 
the  jury  that,  in  his  opinion,  the  Defendant  was  not 
acting  in  his  capacity  of  magistrate ;  but  that,  if  the  jury 
thought  that  he  was  bofia  Jide  under  an  erroneous 
impression,  they  might  apportion  the  damages  accord- 
.  ingly.  He  reserved  leave,  however,  to  the  Defendant 
to  move  to  enter  a  nonsuit. 

A  verdict  having  been  found  for  the  Plaintiff  with 
10/*  damages, 

Wilde  Seijt  obtained  a  rule^ntsf  to  enter  a  nonsuit, 
upon  the  objection  made  at  the  trial. 

Talfourd  Seijt.,  who  shewed  cause,  relied  on  the 
circumstance  that  there  was  no  riot  at  the  spot  where 
the  Plaintiff  was  seized,  as  shewing  that  the  Defendant 
was  not  acting  bonLjide  in  his  capacity  of  magistrate, 
but  merely  under  the  influence  of  party  feelings. 

Wilde.  The  excitement  in  the  town  and  the  noise 
of  firing  were  sufficient  to  authorize  the  Defendant  to 
act  as  a  magistrate ;  and  though  he  was  mistaken  as  to 
the  individual,  he  was  still  entitled  to  notice  of  action. 
It  is  with  a  view  to  the  magistrate  being  in  error  that 
the  statute  has  given  him  the  privilege  of  receiving 
notice  of  action,  in  order  to  afford  him  the  opportunity 
of  making  amends. 

TiNDAL  C.  J.  The  learned  Judge  haying  reserved 
it  to  the  Defendant,  upon  these  facts,  to  move  to  enter  a 

nonsuit. 
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"^nonsuit,  after  intimating  an  opinion  that  the  verdict 
'  ought  to  be  for  the  Plaintiff,  the  case  must  be  taken  as 
if^  by  consent,  the  Court  were  substituted  for  the  jury; 
and  then  we  must  consider  the  question  as  if  this  were  a 
motion  for  a  new  trial  ui)on  a  verdict  ap;ainst  evidence. 
Upon  such  a  motion  it  is  the  constant  practice  to  refer 
to  the  Judge  who  presided  at  the  trial  for  his  opinion  as 
to  the  propriety  of  the  verdict ;  and,  in  the  present  case, 
he  expresses  himself  satisfied.  It  has  been  argued,  that 
the  protection  afforded  by  the  statute  can  only  be  of  use 
to  a  magistrate  where  he  has  erred  in  the  execution  of 
his  duty,  and  ought  therefore  to  be  extended  to  him  on 
the  present  occasion ;  and  I  agree  that  it  ought,  if  he 
had  erred  in  supposing  he  was  called  to  suppress  a  riot. 
But  if  it  be  a  question  whether  he  was  acting  hon&Jide 
on  such  a  supposition  or  not,  it  is  material  to  consider 
wliat  was  the  nature  of  the  disturbance.  Here  there 
was  a  firing  at  a  distance,  in  which  the  Plaintiff  was  not 
concerned;  and  there  was  no  tumult  where  the  Defend- 
Mt  stood.  I  do  not  urge  this  as  disentitling  the 
''Defendant  to  the  protection  of  the  statute  if  he  had 
'been  acting  b(m&  Jide  on  a  mistaken  supposition  of  his 
doty,  but  as  circumstances  which  might  reasonably 
induce  the  jury  to  infer  that  he  was  not  so  acting ;  and 
the  learned  Judge  who  tried  the  cause  being  satisfied 
with  their  finding,  I  think  we  ought  not  to  set  it  aside. 


1834. 


James 

V. 

Saunders;. 


Park  J.  concurred. 

Alderson  J.  I  am  not  altogether  satisfied ;  and  I 
think  I  should  have  left  it  to  the  jury  more  distinctly 
to  say  whether  the  Defendant  was  acting  bon&Jide  in  his 
capacity  of  a  magistrate,  or  not. 


BosANQUET  J.     I  was  not  asked  to  put  it  precisely 
In  that  shape:  the  jury  had  a  strong  opinion,  and  it 

F  f  2  was 
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Jamis 
Saunders. 


was  thought  the  question  of  law  might  be  sufficiently 

raised  by  giving  the  Defendant  leave  to  move  to  enfiet 

a  nonsuit.  '    ' 

Rule  dischargttck 


Jan.  35. 


COWELL  V.  BeTTELET^ 

CowELL  V.  Snow  and  Others. 


r\ 


Where  upon 
a  reference  of 
two  cauiesf 
damages  in 
the  first  were 
ordered  by 
the  awahl  to 
be  set  off 
against  costs 
in  the  second: 
Heldy  that 
this  could 
only  be  done 
subject  to  the 
lien  of  the 
attorney  of  the 
PUintiffin 
the  first  cause 
for  his  costs. 


nPHESE  actions,  the  first  of  which  was  traoerj  and 
the  second,  case  for  an  irregular  disti'ess,  were, 
together  with  all  matters  in  difference  between  the 
parties,  referred  by  an  order  of  Hid  Prius  to  an  arbi* 
trator,  who  was  to  decide  for  whom  and  for  what  amomit 
the  verdicts  should  be  entered. 

Costs  to  abide  the  event.^  ^ 

In  the  first  cause  the  arbitrator  awarded  a  verdict  for 
the  Plaintiff  with  lOOZ.  damages. 

In  the  second,  a  rerdict  for  the  Defendants ;  but 
With  respect  to  the  other  matters  in  difference,  found 
that  86/.  lis.  6d.  was  due  firom  CoweU  to  Betteley  ;  that 
the  second  action  had  been  defended  at  the  sole  expense 
of  Betteley ;  and  thereupon  awarded  that  Betteley  should 
set  off  the  86/.  1  Is.  Sd.^  and  the  costs  of  the  second  ac- 
tion, against  the  damages  and  costs  in  the  first  action. 


Wilde  Serjt.  obtained  a  rule  nisi  to  refer  it  to  th< 
prothonotary,  to  ascertain  the  amount  of  the  lien  of  the 
Plaintiff's  attorney  on  the  damages  and  costs  recovered 
in  the  first  action,  and  to  issue  execution  for  the  amount 
of  such  lien,  notwithstanding  the  set-off  ordered  by  the 
award.     He  conlended,  thot  as  the  costs  were  to  abide 

the 
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the  event,  the  arbitrator  had  exceeded  his  authority  in 
making  any  directions  on  the  subject;  and  that  if  they 
had  abided  tiie  event  of  the  award,  without  any  such 
di|:ectioQs,  the  Plaintiff's  attorney  would  have  been 
secure  of  his  lien  under  rule  93.  ot  Hilary  term  2  W,  4«, 
which  provides  that  *^  no  set-off  of  damages  or  costs 
between  parties  shall  be  allowed  to  the  prejudice  of  the 
attorney's  lien  for  costs  in  the  particular  suit  against 
which  the  set-off  is  sought ;  provided  nevertheless,  that 
interlocutory  costs  in  the  same  suit,  awarded  to  the 
adverse  party,  may  be  deducted." 


1834. 


COWELL 

Bextblky. 


Jones  Serjt.,  who  shewed  cause,  argued,  that  even  if 
the  arbitrator  had  no  authority  to  order  the  costs  in 
the  second  cause  to  be  set  off  against  the  damages  of 
the  first,  he  had  authority  under  the  reference  of  all 
matters  in  difference,  to  order  the>  set-off  of  the 
862.  lis.  6d.  due  from  Cowell  to  Betteley ;  Figes  v. 
Adams  (a);  and  the  Plamtiff's  attorney  having  con- 
sented to  the  arbitration  upon  all  matters  in  difference, 
was  bound  by  that  part  of  the  award. 


TiNDAL  C.  J.  It  is  unnecessary  to  decide  whether 
the  arbitrator  had  or  had  not  authority  to  order  this 
set-off  as  between  the  parties  to  the  two  causes.  The 
question  is,  whether  the  jus  tertii  of  the  attorney  is  to 
be  governed  by  the  act  of  the  arbitrator,  contrary  to  the 
express  provision  of  a  rule  of  Court,  —  in  other  words, 
whether  we  shall  put  such  a  construction  on  the  award 
of  the  arbitrator  ns  will  defeat  the  rule  of  Court.  And 
it  seems  to  us  that  the  rule  of  Court  must  govern  the 
present  case.  If  there  had  been  no  arbitration,  the 
parties  could  not,  by  their  own  agreement,  divest  the 
Attorney  of  his  lien  on  the  judgment ;  neither  can  they 


{«)  4  Taunt,  63 »• 
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COWELL 

Betteley. 


by  referring  to  arbitration.  The  ninety-third  rule  is 
unqualified,  and  is  calculated  to  embrace  causes  re*** 
ferred,  as  well  as  causes  which  are  pursued  to  their  legal 
result  in  Court.  In  the  Court  of  Exchequer  it  has  been 
said,  the  rule  is  inflexible.  HamUeton  v.  Higginbatiom.  (a) 
We  are  desirous,  however,  not  to  disturb  the  award, 
except  in  so  far  as  it  is  incompatible  with  the  rale  of 
Court* 

Rule  absolute  accoi*dingIy. 


(a)  Jervis*t  RuIeSf  94. 


'Jan,  19. 


SuRMAN  V.  Bruce. 


Defendant, 
with  consent 
of  baily  gave  a 
cognovit  with 
stay  of  exe- 
cution.    He 
omitted  to 
pay  when 
the  time 
elapsed. 
Plaintiff  not 
having  given 
the  bail  notice 
of  this.  Held, 
he  could  not 
proceed 
against  them 
half  a  year 
afterwards, 
upon  Defend- 
ant's death. 


J/UILDE  Seijt.  obtained  a  rule  nisi  to  enter  an  exone* 
retur  on  the  recognizance  of  bail  in  tliis  cause,  on- 
an  affidavit  which  stated  that  the  bail  justified  on  the 
29th  of  June  J831 ;  that  on  the  8th  of  November  1831, 
the  Defendant^  with  consent  of  the  bail,  gave  a  cognovit 
for  debt  and  costs,  upon  condition  that  no  execution 
should  issue  till  May  8th,  1832;  that  judgment  was 
signed  on  the  10th  of  May,  and  a  ca.  sa.  issued  against 
the  Defendant,  tested  the  16th  of  Aprils  and  returnable 
the  26th  of  May,  was  returned  non  est  inventus  /  that 
the  Plaintifi*  gave  no  notice  of  this  to  the  bail,  but 
waited  till  Defendant  died,  Deceinber  Sth,  1833;  that  the 
bail  were  applied  to,  to  pay  the  debt  and  costs  on  the  7th 
of  Jan,  1834*,  before  which  time  they  had  never  received 
any  notice  that  the  cognovit  remained  unsatisfied. 

The  grounds  upon  which  it  was  contended  the  bail 
ought  to  be  relieved,  were,  principally,  want  of  notice 

2  that 
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that  the  cpgnavii  was  uDsatisGed;  Cltft  v.  Gt^e^a)^  Charle-        18S4. 
ton  V.  Morris  (b) :  and  that  the  Plaintiff's  laches  was  a 
discharge  to^the  baiL 

Andrefm  Serjt.  shewed  cause.  Clift  v.  Gye  does  not 
decide  that  the  bail  shall  be  discharged  under  circum- 
stances like  the  present;  but  merely  that  before  they 
are  proceeded  against,  they  ought  to  have  notice  that 
the  cognovit  remains  unsatisfied  :  the  present  rule,  there- 
fore, prays  for  too  much,  and  cannot  be  made  absolute. 
In  Charleton  v.  Morris  there  was  a  negotiation  with  the 
principal  after  the  day  of  payment,  which  was  never 
disclosed  to  the  bail.  But  Rawlinson  v.  Gumton{c) 
decides  that  if  the  principal  die  after  the  return  of  the 
CO.  5a.,  the  bail  are  fixed.  The  bail  being  aware  of  the 
cognoviij  it  was  their  duty  to  learn  whether  it  had  been 
satisfied;  and  it  may  be  inferred  that  they  knew  the 
situation  of  their  principal. 

Wilde.  In  Rawlinson  v.  Gwiston  time  had  not  been 
given  to  the  principal  under  a  cognovii :  that  case,  there- 
fore* has  no  application  to  the  present,  where  the  plain- 
tifl^  having  accepted  a  cognovit^  was  bound  to  inform  the 
haU  of  his  proceedings  under  it.  Cli/i  v.  Gye  is  in 
point 

TiNDAL  C.  J.  This  case  fulls  within  the  principle  of 
Cli/i  V.  Gyey  where  a  plaintiff  with  the  consent  of  the 
bail  to  tlie  sheriff,  took  a  cognovit^  with  a  stay  of  exe- 
cution for  a  month :  it  was  held,  that  though  the  bail 
continued  liable,  the  debt  not  having  been  paid,  yet 
the  plaintiff  could  not  take  proceedings  against  them 
without  giving  them  notice  that  the  cognaoil  was  un-p* 
satisfied. 

(a)  ^B.^C.  4a».  (e)  6  T.  R.  484. 

(S)  6  Bin^»  427. 

F  f  *  Here 
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Here  no  such  notice  was  given ;  and  we  cannot  iafer 
knowledge  without  notice,  where  notice  is  required. 

As  no  proceedings  have  actually  been  taken  against 
the  bail^  the  rule  should  be  absolute  without  costs. 

Rule  absolute  accordingly. 


Jan.  30. 


Wilson  v.  Cutting. 


upon  a  set* 
tlement  of 
accounts  at 
the  end  of  a 
x-tiyaj^.  De- 
fendant) one 
of  two  ship- 
owmersy  agreed 
to  pay  the 
broker*!  bill* 
and  in  con- 
sideration was 
allowed  a 
larger  share  of 
profits.     He 
omitted  to  pay 
the  broker^ 
who  sued  both 
owners  for  the 
amount. 
Plaintiff;  the 
other  owner* 
having  paid 
it.  Held,  he 
might  sue 
Defendant  for 
^he  amount. 


ri** 


PHE  PlainiifT  and  Defendant  were  the  owners  of  a 
ship,  and  in  that  capacity  owed  Bumett^  a  broker, 
62/.  10s. 

In  June  1832,  at  the  conclusion  of  a  voyage,  they 
eame  to  a  settlement  of  accounts,  upon  which  the  De- 
fendant was  allowed  62/.  lOs.  more  than  was  due  to  him 
in  respect  of  his  interest  in  the  vessel,  in  consideradon 
of  his  undertaking  to  discharge  Burnett's  demand. 

This,  however,  he  omitted  to  do,  and  Burnett  arrested 
both  Plaintiff  and  Defendant  for  the  amount ;  where- 
upon Plaintiff  paid  Burnett  the  62/.  lOs.  in  October^  and 
now  sought  to  recover  it  of  the  Defendant  in  an  action 
for  money  paid  and  on  an  account  stated. 

The  Plaintiff  and  Defendant  ceased  to  be  joint  owners 
of  the  vessel  in  November  1882. 

A  verdict  was  found  for  the  Plaintiff;  but  GaseleeJ.^ 
before  whom  the  cause  was  tried,  gave  leave  to  the 
Defendant  to  move  to  set  it  aside  and  enter  a  nonsuit, 
upon  the  rumour  of  a  recent  case  in  the  King's  Bench, 
in  which,  under  similar  circumstances,  it  was  said  the 
Plaintiff  had  been  nonsuited. 


GouJburn  Serjt.  moved  accordingly,  on  the  ground 
ihat  this  was  a  partnership  debt,  for  the  payment  of 

which 
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wbich  the  Plaintiff  could  not  recover  against  the  De- 
fendant in  a  court  of  law.  In  Fremont  v.  Coupland{a\ 
where  the  plaintiff  and  defendant  had  been  engaged  in 
running  a  coach  from  B,  to  Z.,  plaintiff  finding  horses 
for  one  part  of  the  road,  defendant  for  another,  and  the 
profits  of  each  party  were  calculated  according  to  the 
number  of  miles  covered  by  his  own  horses ;  the  plaintiff 
received  the  fares,  and  rendered  an  account  thereof  to 
the  defendant  every  week:  it  was  held,  that  plaintiff 
and  defendant  were  partners  in  the  concern,  and  that  in 
an  action  by  the  plaintiff  against  the  defendant  upon  a 
separate  transaction*  the  defendant  could  not  set-off  a 
balance  which  had  been  declared  in  his  favour  upon 
those  weekly  accounts. 


Wilson 

V. 
CUTTlNa 


TiNDAL  C.  J.  These  two  persons,  who  were,  no 
doubt,  partners  as  to  the  proceeds  of  the  voyage  in 
question,  settled  and  adjusted  their  accounts  as  to  that 
voyage,  and  the  Defendant  charged  himself  with  the 
payment  of  the  broker's  bill.  In  consequence  of  that 
undertaking,  he  received  on  the  account  a  larger  sum 
from  the  Plaintiff  than  he  otherwise  would  have  done; 
and  this  amounted  to  an  engagement  that  the  broker's 
claim  should  be  considered  the  individual  debt  of  the 
Defendant.  The  circumstances  are  entirely  clear  of 
the  case  cited,  and  there  is  no  reason  for  disturbing  the 
verdict. 

Park  J.  I  am  of  the  same  opinion.  There  is  nothing 
jn  the  case.  This  was  a  settlement  of  account  for  one 
entire  voyage,  and  the  case  falls  within  the  principfe  of 
Omston  V.  Ogle{b),  where  it  was  held,  that  each  part 
owner  of  a  ship  has  a  several  interest  in  making  out  the 
;account  of  a  single  voyage^  by  which  his  share  is  to  be 


(a)  %Bingb*  170. 


(h)  X3£«//,538* 


ascer- 


JVm  ^  JffidavU  verifying  the  CerUficate  of  jt^owledgmmt  taken  m  jner- 

tuance  of  the  Act  cf  ParUament  to  be  rmtkfyfjtfft^  ipfoc^f'WM^^^r'W 
or  SoUcUoTt  and  to  be  sworn  before  a  Jv4ge  of  the  Court  of  Common  Fle^ 
or  a  Commitdoner  appointed  for  taking  J(ff^da»Us  in  the  said  Court* 

In  the  Common  Fleas ;  . 

A»  B.  of  in  the  of  " 

Gentleman,  one  of  the  aitomics  (or  aoUciton)  of  the  Court  dt       <    ^~ 

maketh  oath  and  saith  that  he  knows 
the  wife  of  in  the  certificate  hereunto  aiuraiad  msop 

tioned,  and  that  the  acknowledgment  thereih  mentioned  was  made  by  the 
said  and  the  certiBcate  signed  by  the  Judge 

or  Master,  or  by  A.  B.  of,  &c.  and  C  D.  of,  &c.  the  commissioners  in 
the  said  certificate  mentioned  on  the  day  and  year  herein  mentioned, 
at  in  the  of 

in  the  presence  of  this  deponent,  and  that  at  the  time  of  making  such  ac- 
knowledgment the  said  was  of  full  age  and  com- 
petent understanding,  and  that  the  said  knew 
the  said  acknowledgment  was  intended  to  pass  her  estate  in  the  premises, 
respecting  which  such  acknowledgment  was  made.  [Ami  this  deponent 
further  saith,  that  to  the  best  of  tint  deponent*s  knouiledgie  an4  belisf»-  fftBher 
qf  the  $aid  comtnissionert  is  {or  the  said  A.  B,  or  the  said  C*  ^  on^^,jA0 
said  commissionert  is  not)  in  any  manner  inierested  in  the  tranta^ifos^gfpi^ 
occasion  for  such  acknowledgment,  or  conceme4  thereisi.as  eiUoniy^  M4iekm* 
or  agent,  or  as  clerk  to  any  attorney,  soUcitor,.OT  agtnt  so  int€re00dior  etm* 
fitrnetL^^a)    And  this  deponent  further  saitl^.that  prenous |o  ^  laidip* 

(the  married  woman]  making  tl|e  md  nduHOyWgHWfi 
be  this  deponent  inquired  of  the  said.  (iJMijinpppid 

,woman)or  if  more  than  one,  of  each  of  them  the  aaid  r  .     <,.-  (..;..  ,>«£< 

and  (tbexnarried  woBian)  wih«|ber  ibB4f«l9odff4 

,^ jpve  up  her  interest  in  the  estates,  in  reelect  of  whi^  siu^  acl^f^fflf - 

^fodgrofsnt  was  taken  without  Jiaviog  any  provision  made,  fojc  h!9ri4f|<im)>^ 

ijor  in  return  for«  or  in  consequence  of  her  so  giving  up  b^  int^n^Jn, 

such  es^LateM,  and  that  in  answer  to  sqch  inquiry  tho  said.  ,^., 

(the  married  woman)  declared  that  i^,  di4  Intend. lo 
give  up  her  interest  in  the  said  estates  without  having  any  ^x>vi3ioB  VM^ 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  bar  so  givi^g^up 
such,  her  interest ;  of  which  declaration  of  the  said 
(the  married  woman)  this  deponent  has  no  reason  to  doubt  the  tnith«.ai4 
verily  believes  the  same  to  be  true,  or  declared  that  a  provision  waa  tq  be 
made  for  her  in  consequence  of  her  giving  up  such  her  intorestin  the  said 
estates.  And  this  deponent  lastly  saith,  that  before  her  acknowlfdgmffit 
was  so  taken,  he  was  satisfied,  and  does  now  verUy  believe  that  such  pro- 
vision has  been  made  by  deed  or  writing,  or  that  the  terms  thereof  have 
been  reduced  into  writing,  and  that  such  deed  or  writing  has  been  pro- 
duced to  the  said  Judge,  Master,  or  Commissioners.     And  lastly*  this 

(a)  This  is  to  be  omitted  when  acknowledgment  taken  by  a  Judge  or 
Master. 

deponent 


<v. 
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be  obtained  on  proof  of  the  bond   under  her  son's 
bankruptcy. 

The  Defendant  conducted  the  business  of  the  proof; 
which,  after  a  hearing  in  the  Court  of  Chancery,  was       Alkbn. 
allowed,  and  a  dividend  of  651/.  lis.  9d,  was  paid  into 
the  hands  of  the  Defendant. 

^  The  Defendant  having  delivered  to  the  Plaintiff  his 
bill  of  costs  for  the  business  touching  the  proof  in 
bankruptcy  and  the  bill  due  from  her  son,  the  Plaintiff, 
in  March  1832, 'under  an  order  of  the  Chief  Justice, 
procured  both  bills  to  be  taxed  by  a  prothonotary  of 
this  Court;  and,  upon  that  taxation,  89/.  5s.  9d.  were 
allowed  for  the  costs  due  from  the  Plaintiff's  son,  and 
111/.  14s.  7d.  for  the  costs  due  from  the  Plaintiff 
herself;  and  the  Defendant,  having  received  altogether 
67 5L  1 2s.  Od.  in  respect  of  the  bond  and  the  proceedings 
under  it,  and  having  remitted  300/.  to  the  Plaintifi^  was 
found  to  be  indebted  to  her  in  the  balance,  174/.  1  Is.  Sd., 
which,  immediately  afler  the  taxation,  he  paid  to  the 
Plaintiff's  attorney,  and  received  from  the  Plaintiff  a 
receipt  for  the  amount,  **  being  the  balance  of  the 
dividends  received  on  my  account  herein." 

In  June  1833,  however,  she  obtained  a  Judge's 
summons  for  the  Defendant  to  pay  her  the  89/.  5s.  9d. 
so  retained;  but  the  Judge,  upon  hearing  the  facts, 
refused  to  make  any  order.  Whereupon  she  commenced 
the  present  action  for  that  amount;  and 


Wilde  Serjt.,  upon  aGBdavit  of  the  facts  above  stated, 
obtained  a  rule  nisi  for  staying  the  proceedings. 

Jones  Serjt.  shewed  cause,  upon  an  affidavit,  alleging, 
in  effect,  that  the  Plaintiff  had  been  imposed  upon  when 
she  consented  to  allow  the  Defendant  to  retain  the 
amount  of  her  son's  bill. 

TlNDAL 


J 

*  * «'  * 


I"l 


M- 


4M  CASES  IN  HILARY  TERM        ^ 

}dS4«  TiNDAL  C.  X    TbU  was  a  voluntary  payment  by  thd 

mother  of  her  son's  debt;  and,  if  so,  sh^  cduld  not 
sucQBed  in  the  present  action.  That  of  itself  woaki  tiol 
be  a  sufficient  ground  for  staying  tlie  proceedings;^  but 
this  action  cannot  go  on  without  allowing  the  Plaintiff 
to  discard  rules  of  court  which  she  herself  has  obtained 
and  acted  on,  and  to  put  herself  on  her  common  law 
right  After  the  money  claimed  on  the  bond  has  been 
received  by  the  Defendant,  she  takes  out  a  rule  to  tax 
his  costs  on  a  bill  against  herself,  and  on  a  bill  against 
her  son.  The  costs  are  taxed  accordingly ;  and,  after 
deducting  the  amount,  the  Defendant  pays  her  the 
residue,  for  which  she  gives  a  receipt,  styling  it  **  the 
balance  of  the  dividends  received  on  my  account.^' 

If  she  had  been  imposed  upon,  she  should  have  applied 
to  the  Court  upon  the  occasion  of  that  rule ;  instead 
of  which  she  finally  settles  the  account  with  the  Defend- 
ant in  March  18S2.  After  such  a  payment,  under  the 
terms  of  a  rule  which  she  herself  had  procured^  it  iruOt 
competent  to  her  to  harass  the  Defendant  with  ml 
action^ 


Park  J.  The  demand  of  the  Plaintiff  is  most  uni 
reasonable,  and  if  acceded  to  would  put  an  end  to  much 
of  the  business  at  a  Judge's  chamber,  which  is  so  con- 
venient and  beneficial  to  suitors.  I(  as  she  alleges,  she 
was  imposed  upon  in  March  1832,  why  did  she  not 
apply  to  the  Court  against  her  attorney,  when  she  re- 
x:eived  the  balance  in  question  ?  Her  action  now  is  a 
breach  of  good  faith. 

Gaselee  J.  concurred. 

Alderson  J.  I  am  of  the  same  opinion.  The 
Plaintiff  ended  the  question  by  coming  spontaneously 
before  a  Judge  and  obtaining  an  order  for  taxing  both 

e  the 
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|be  I^efendant's  bills.  She. might  then,  if  she  chose, 
have  obtained  i^  special  order,  reserring  the  right  ta 
dispute  the  payment  of  the  debt  of  her  son;  but  baying 
^nsented  then  to  pay  it,  she  cannot  now  be  permitted 
^. set  aside  that  order  .by  proceeding  to  an  action 
at  law. 

Rule  absolute. 


CoppiN  and  Wife,  Administratrix  of  J.  Plura,  v.     Jan.  $i. 

Potter. 


'T^HE  affidavit  of  debt  in  this  cause,  filed  at  the  office 
■       of  the  filacer  for  Sussex^  was  sworn  on  the  ISth  of 
September  before  an  officer  who  was  deputy  filacer  for 
Sussex,  and  also  deputy  filacer  for  Cormoall.    Upon  that 
affidavit  a  capias  was  issued  into  Sussex,  where  the  De- 
fendant was  not  found.    On  the  17th  an  alias  capias  was 
issued  into  Cornwall  upon  the  same  affidavit,  and  upon 
that  aliizs  capias  the  Defendant  was  taken. 
-  The  jurat  on  the  affidavit  expressed  it  to  be  sworn 
before  the  deputy  filacer  for  Sussex,  and  a  praecipe  was 
filed  with  the  same  deputy  filacer,  upon  the  face  of 
which  pnecipe  appeared  the  date  when  the  affidavit  of 
debt  was  sworn,  and  into  what  county  the  first  process 
bad  issued. 

The  affidavit  alleged  the  Defendant  to  be  indebted  to 
the  Plaintifi*  and  his  wife  as  administratrix  of  John 
JPIura,  deceased,  in  the  sum  of  1455Z.  for  principal  and 
interest  due  on  a  bond  for  2400^.  made  by  the  De- 
fendant to  the  intestate,  and  conditioned  for  the  pay- 
ment of  1200/. 
»'  Wilde 


A  capias  into 
Suuex  was 
issued  upon 
an  affidavit 
filed  with  the 
filacer  for 
StuseXf  and 
returned  non 
est  inventus  : 
Heldrthat  an 
alias  capias 
might  be 
issued  by 
continuance 
into  another 
county  on  the 
same  affidavit. 
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1894. 


COPPIK 
V. 


mide  Seijt  moved  for  a  rule  nUi  to  diseWge  tli^^ 
Defendant  out  of  costodyj  on  th^  git>an(f  that  no  affi- 
davit of  debt  had  been  sworn  before  the  filacer  of  the 
county  in  which  the  Defendant  was  arrested,  and  that 
the  affidavit  sworn  before  the  deputy  filacer  for  Sussex 
ivas  defectire  in  the  following  particulars :  — 

first,  in  describing  the  debt  as  due  to  the  husband 
and  wife  administratrix  of  John  Plura^  instead  of  a  dd>t 
due  to  the  wife  as  administratrix. 

Secondly,  that  it  did  not  state  the  creditor  to  have 
died  intestate,  nor  to  whom  the  sum  due  under  the  con- 
dition was  made  payable. 

The  Court  granted  a  rule  on  the  objection  touching 
the  filacer,  and  on  the  first  objection  to  the  form  of  the 
affidavit;  but  refused  it  on  the  other. 


Tal/burd  Serjt.  shewed  cause.  Although  the  Defendant 
has  not  produced  the  copy  of  the  writ  with  which  he  roust 
have  been  served  pursuant  to  2  ^.  4.  c.  S9«  s.  4.,  thepracipe 
identifies  the  process  as  having  issued  on  the  affidavit 
sworn  before  the  deputy  filacer  for  Sussejpg  and  that  officer 
being  also  the  deputy  filacer  for  Cornwall^  an  affidavit 
hcLS  been  made  before  the  officer  for  the  county  in  which 
the  Defendant  was  arrested,  as  required  by  the  statub 
12  G.  ].;  and  Boyd  v.  Durand{a\  Dorville  v.  Whooni- 
well  {b)f  and  Richards  v.  Sttmrt  {c\  are  in  point  for  the 
Plaintiff.  At  all  events  the  proceeding  is  correct  under 
the  rules  6  and  7  Trin.  3  W.  4.,  which  order  that  <<  any 
alias  or  pluries  writ  of  summons  may,  if  the  Plaintiff 
shall  think  it  desirable,  be  issued  into  another  couttty, 
and  any  alias  or  pitiries  writ  of  capias  may  be  directed 
to  the  sheriff  of  any  other  ^ounty,  the  Plaintiff  in  such 
case  upon  the  alias  or  pluries  writ  of  summons  describ- 
ing the  Defendant  as  late  of  the  place  of  which  he  was 

(a)  %  Taunt.  i6i.         (^)  3  jBhtgb.  39.         (c)  Jnth  p.  321. 

described 
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.described  in  the  first  writ  of  summonSf  and  upon  tlie 
mlias  or  pluries  writ  of  capias  refi^ring  to  the  preceding 
writ  or  writs,  as  directed  to  the  sheriff  to  whom  they 
,were  in  iact  directed ; "  and  the  statute  2  fV.  4.  c.  S9. 
1.  10.,  which  enacts,  "  That  no  writ  shall  be  in  force 
for  more  than  four  calendar  months  from  the  day  of  the 
date  thereof;  but  every  writ  of  summons  and  capias 
may  be  continued  by  alias  and  pluries  as  the  case  may 
require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon  or  served  therewith*" 

Then,  as  to  the  form  of  the  affidavit,  it  has  always 
been  usual  to  describe  a  debt  due  to  the  wife  as  ad- 
ministratrix, as  it  is  described  in  this  affidavit.  It  was 
so  described  in  Cawell  v.  Watts  (a),  and  no  objection  was 
taken  on  that  ground.  So  in  Ankerstein  v.  Clarke  {Jb\ 
and  Philliskirk  v.  Pluckwell{c);  and  the  precision  of  a 
declaration  is  not  required  in  affidavits  to  hold  to  bail : 
Buckworth  v.  Levy,  {d) 


COPJHN 

V. 
FOTTXR. 


:  JVUde.  Where  there  is  one  filacer  for  two  counties, 
an  affidavit  sworn  with  a  view  to  process  into  one  of  the 
countiea  may  also  suffice  for  process  issued  into  the 
other;  Richards  v*  Stuart;  but  the  accident  of  the 
filacers  for  two  counties  having  appointed  the  same  de- 
puty, will  not  give  effect  in  the  second  county  to  an 
affidavit  sworn  before  him  in  his  capacity  of  deputy- 
filacer  for  the  first  county.  The  Defendant  ought  to 
have  the  opportunity  of  searching  at  the  office  for  the 
affidavit ;  and  if  the  offices  be  different,  the  Defendant 
may  be  misled  although  the  deputy  be  the  same.  The 
statute  12  G.  1.  requires,  that  the  affidavit  shall  be  made 
before  the  officer  who  shall  issue  <*  sudi  process;''  that 
is,  the  process  on  which  the  Defendant  is  arrested ;  and 
an  indictment  for  perjury  on  an  arrest  fci  Cat^fmoatt 


(a)  6  £artt  405. 
(h)  4  T.R.  616. 


(e)  a  ilf.  ef  5. 393. 
(d)  7  Bingb.  25 1. 


would 


«H  GASES  iN,HUJ^l&t7£9Mrm  «i 

if^Sit*  would  not  be  supported  by  jprodocjupg  ^HwflMl^^  IM 
i^  the  office  or  tbe  filacer  for  Suuex^,.  l^,iSmimeie,4ltK^ 
idHfl)^  liord  J^dois  refused  to  receive  uod^^^ofi^^Mii^ 
missioo  of  bankraptcy,  a  deposition  made  under  ailQlh^ 
and  ibe  priadple  of  that  dedsion  is^appUoebk^lMMik 
At  least*  an  office  copy  of  the  affidavit  ehoulid^'liaM 
been  filed  in  the  office  of  the  filacer  f(Nr  CmrmalLi^   r^tti 

In  Boj^d  v.  Durandf  the  party  had  paid  for  ail«  ^oSoi 
copy,  and  therefore  was  not  allowed  lo  .suffieur  ifer^ha 
default  of  the  officer  of  the  court.  'i!>:  ^^irfW 

Anderson  v.  Hayman{b)  is  in  point  for  the  D^fwdibti 
The  affidavit  may  suffice  for  a  second  oeunty  if  rSweto 
before  the  same  filacer  for  another  eountynilHi>*'i^tf 
sworn  before  the  same  deputy.  m    ^r-.^  v4 

Then  as  to  its  form,  the  affidavit  should  ^baee: 
the  l^gal  operation  of  the  debt»  and  a  dd^t  doe  to^ 
in  her  capacity  of  administratrix  is  ^not*  in  liiw»^i 
to  husband  and  wife.  The  husbfilid  .bM.Ao  h^gal  mm 
terest  in  a  debt  due  to  his  wife  in  autre^droU^  •  Wenim 
OffU,  Etc.  380.    1  BoU.  Abr.  Exec  pL^uBmnkmdm 

\ .  Cur.  iximmli^ 

.....      ^    .  .:-t  •Mil 

TxNDAL  C  J.  The  chief  objection  on  whicb  vil«  JH 
spught  to  discharge  the  Defendant  from  arrest  ia»  tfaU* 
after  a  writ  had  been  issued  against  htm  into  fkuawj^ 
upon  an  affidavit  sworn  before  the  deputy  filacer  .tel 
SusseXf  who  is  also  the  deputy  .filacer  tor  OongwaBjwm^ 
a&'as.  writ  ought  not  to  have  been  issued  into  Cormmlk 
without  a  new  affidavit,  or  an.  office  copy  of  thatwhiek' 
has  been  sworn*  But  the  answer  to  this  obfectton  M|» 
that  by  the  rule  of  Court  founded  on  the  recent  sittMkt^ 
the  aUas  writ  takes  the  place  of  the  testatum^  and.4rhe»: 
issued  into  another  county,  there  can  be.no  other^  Tbei 
rule  6  &  7  Trin.  8  W.  4.  is,  «  That  any  aUas  or  pbuim-^ 

(a)  %  Roufsi'         (^)  a B.  M.  191.         {c)  Cro.  Car.  soS. %%f. 

writ 
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mnt  ot  BummoDS  may,  if  the  PlaintiflT  shall  think  it  de- 
iinMe»  be  iMoed  into  another  coanty ;  and  any  alias  or 
flmia  wAt\3f  capias  may  be  directed  to  the  sheriff  of 
Imy  other  county,  the  Plaintiff  in  such  case,  upon  the 
4duu  <Mr  pbiries  writ  of  summons  describing  the  Defend- 
a&t  as  late  of  the  place  of  which  he  was  described  in  the 
first  writ  of  summons,  and  upon  the  alias  or  pluries 
writ  of  capias  referring  to  the  preceding  writ  or  writs, 
m  directed  to  the  sheriff,  to  whom  they  were,  in  fact, 
directed;"  and  the  statute  2  JV4f.  c.  39.  s.  10.  enacts, 
^  Tliat  no  writ  shall  be  in  force  for  more  than  four 
odendar  months  from  the  day  of  the  date  thereof;  but 
ewmrj  writ  upon  summons  and  capias  may  be  continued 
by  alias  and  pluriesj  as  the  case  may  require,  if  any 
Defindant  therein  named  may  not  have  been  arrested 
AereoQ,  or  served  therewith."     The  only  question  is, 
whether  we  are  satisfied  that  this  was  an  alias  writ, 
■MRDt  to  continue  the  former.     And  the  first  observa- 
tfam  is,  that  the  Defendant  has  a  copy  of  the  writ  by 
&>'4b  of  tiie  same  act;  and  yet  he  has  not  produced  it, 
to  aaUsfy  us  that  the  present  writ  was  not  meant  to 
continue  it*     But  the  office  copy  of  the  prcecipe  shows 
ihftt  this  is  an  alias ;  and  it  must  be  an  alias  by  con- 
tJnuRDce,  for  the  statute  does  not  contemplate  any  other. 
The  statute  does  not  authorise  several  writs  running  at 
the  same  time  with  a  clause  of  alias.    This  case,  there- 
lore,  is  governed  by  Boyd  v.  Durante  where  the  same 
person  filled  the  office  of  deputy  filacer  for  Middlesex 
and  Surry;  and  an  affidavit  against  the  defendant  having 
been  lodged  with  the  filacer  for  Middlesex^  a  second 
affidavit,  or  an  office  copy  of  the  first,  was  held  unne- 
ceasary,  upon  issuing  a  second  writ  against  the  defendant 
into  Surry.    The  alias  capias  is  viitually  and  substan- 
tially what  an  old   testatum  capias  was,  and  in  such 
all  has   been  done  that  the   statute   of  12  G.  1. 


18S4. 


requires. 

VOL.X. 
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'  As  to  the  second  objecticm,  we*  think  the  aflMavit 
shows  sufficiently  the  nature  of  the  debt,  and  is  in  th^ 
form  which  has  been  of  late  used  in  affidavits  on  similar 


occasions. 


Rule  discharged. 


Jan^  3X. 


Dabbs  t;.  Humphries. 


«*  I  beg  to 
say  I  cannot 
comply  with 
your  request. 
The  best  way 
for  you  would 
be  to  send  me 
the  bill  you 
holdi  and 
draw  another 
for  the  balance 
of  your 
moneys 
30/.  9/.  9^< :" 
Heldy  a  suffi- 
cient acknow- 
ledgment that 
30/.  9J.  9^ 
Mras  due)  to 
take  the  case 
out  of  the 
statute  of 
limitations. 


^PHE  Plaintiff  declared  against  the  Defendant  asao- 
ceptor  of  a  bill  of  exchange  for  I5O/L9  drawn  by  the 
Plaintiff  «^^  14,  1826,  and  payable  two  mouths  after 
date. 

The  Defendant  pleaded  the  statute  of  limitations,  and 
at  the  trial,  before,  ^/c^soti  J.,  last  fFthcAes^^. asaices, 
attempted  to  show  that  a  former  action  on  the  same  b.^ 
was  still  pending.  The  only  evidence,  however,  ad-i 
duced  in  support  of  that  ground  of  defence  was  a 
declaration,  in  1829,  by  the  Plaintiff  and  one  SaUer- 
tkwaitCy  as  assignees  of  CW/,  a  bankrupt,  upon  a  bill  for 
the  same  amount,  of  the  same  date,  and  between  the 
same  parties. 

In  answer  to  the  defence  on  the  statute  of  limitations, 
the  Plaintiff  gave  in  evidence  the  following  letter  from  the 
Defendant.  "  Chichester^  Sept.  30th,  1827.  Dear  Sir, — 
I  received  yours.  I  beg  to  say  that  I  cannot  comply 
with  your  request  yet ;  I  told  you  that  I  should  not  be 
able  to  send  you  any  money  until  after  our  fiurs.  I 
think  the  best  way  for  you  would  be  to  send  me  the 
bill  that  you  hold,  and  draw  another  for  the  balance  of 
your  money,  which  will  be  30/.  95.  9d.  The  interest  of 
your  300/.,  and  the  interest  of  my  money,  we  can  settle 
when  I  am  in  London^  which  will  be  shortly.     Draw 

the 


DABB0 
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llie.bili  at  two  monthSf  and  I  will  make  it  payable  at       ]8S4>« 
Knoits.  -  I  remain,"  Slc 

•>  Upon  which  a  verdict  was  taken  for  the  Plaintiff  for 
sol.  9s.  9c/.,  which  Hui^phribs. 

Bompas  Seijt  obtained  a  rule  nisi  to  set  aside,  on  the 
ground  that  the  Defendant's  letter  was  not  a  sufficient 
acknowledgment  of  debt,  and  promise  to  pay,  to  make 
the  Defendant  liable:  That,  at  all  events,  it  contained 
a  condition,  the  performance  of  which  had  not  been 
shewn,  namely,  the  giving  another  bill,  without  which 
the  acknowledgment  was  unavailing :  Feam  v.  Lems{a\ 
Ktnhett  V.  Milbank{b):  i^nd  that  the  evidence  of  a 
former  action  threw  such  suspicion  upon  the  PlaintifTs 
case,  as  to  cast  upon  him  to  give  evidence  that  he  now 
held  the  bill  on  a  bon&Jide  consideration. 

^  *Mierewether  Serjt.  shewed  cause.  The  acknowledg- 
iMibt  and  promise  contained  in  the  letter  are  suflicfent 
ti^  take  the  case  out  of  the  statute  of  limitations.  It 
adfhits  SOL  9s.  9d.  to  be  due  as  the  balance  of  a  bill  of 
exchange ;  and  it  was  not  shewn  that  any  other  bill  was 
iver  accepted  by  the  Defendant.  The  surrendering  the 
did  bill  was  not  the  condition  of  the  Defendant  promising 
to  pay  the  amount  due,  but  the  condition  of  giving  a 
iniw  bill  for  that  amount,  which  new  bill  the  Plaintiff 
liever  required.  In  Feam  v.  Letmsy  and  Kennett  v. 
MUbanhj  the  promise  to  pay  was  conditional.  But  in 
iatdtinson  v.  Hatfield  (c),  Lord  Tenterden  held  that  the 
#6rds  contained  in  n  letter  from  the  defendant  to  the 
plaintif!^  in  which  he  promised  to  pay  ^^  the  balance," 
were  a  sufficient  acknowledgment  to  shew  that  something 
was  due;   and  in  Letchmore  v.  Fletchet^  {d\  a  promise 

(a)  6  Bingb.  349.  (f/)  i  Cr.  £sf  Mea.  633.  S,  C. 

\b)   8  Bingh,  38.  3  tyrw.  450. 


(c)  %M.  <5  R.  141. 


G  g  2  in 


:i 
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1884.  id' writiiig^  signed  by  the  patty  €lmrge^ik  H^e^f^^ft^f^ 
:^ky'his  proportion  of  a  joktt  debt  •more' >thto  jAxtif^^¥f^ 
ddy.  was 'held  soffici^t  to  take  the  case^Hit  i^f  itilt 
operation  of  the  statute.  jdiw^odjo 

And  the  Plaintiff  bfiing  at  once  the  drawer  and 
IMdef  of  thifr  bBI,  the  mere*  declaratiin  in  'I*ii6»  joint 
immes  df  hitn^lf  khd  Cull,  did  not  tb'tow  anj^Jstt^iilOil 
m  liis  title.  If  iSbtt  declarati<^ti  hia^^fMoM^'^ 
t^ult,  thfe  Defendant  might  have  sheiwiit*  '-'■  -''*^  ^''»^ 

-  Bompas.  The  Defendant's  letter  <k)ftt*i*s  -no'^tM^ 
mise  to  pay,  nor  -even  any  admissiofi' of  afr-simiM^ 
iictuiilly  due,  but  only  of  what  will  be  &atem  4&is^ 
fWtufe  time,  if  the  Plaintiff  performs  the  iindkfetef^ 
jf^Viti^  lip  the  old  bill.  There  ought  to  Im^ii^'ii^etf  ^ 
^e^ress  promise  to'  pay,  and  an  uncdnditidMl  ^ktiii^'* 
ledgtrient  of  the  debt  by  the  party  <*har^blk''Tiliiil# 
-¥}  Smart  {d\  Haydon  y.  jmiiam{b);l¥hil^'^ri^ 
'^^-(^  Here  there  was  no  promise  t6V^'e*o^%^ 
]&l*^^^c6  dfa  bill  at  two  months.  Atall^tkii^^^ 
ft^tfMce  ^dofd  have  been  shewn  of  th^  'con^6n  txjl^ 
Uvet^^  ihe'bid  bill.  And  the  prddf  of  the  ^ti^S^^ 
itf^livei^  in  the  name  of  liie  Plaintiff  and  Odl,  ihi^  a 
^bfficiehit  ddubt  on  the  Plaintiff^s  title  to  east  it  dii  feki 
i6  s9f^  how  the  biU  came  ^in  Into  his  hands.  T6i^ 
^(iftild^at  Teast  have  been  an  indoi^ement  firont'^Ofin 
itesTj^e^ls  to  the  Plaintiff.  In  Machett  v.  Kinned^df, 
*^^Her^  a  bill  of  exchange  was,  by  the  direction  of  th^ 
payei^,  ihdoi^sed  in  blank,  and  delivered  to  A.  B.  and 
Cb.,  whb  were  bankers,  on  the  account  of  the  estate  of 
dtl' insolvent,  which  was  vested  in  trustees,  for  thf^ 
bdiefit  of  his  creditors ;  it  was  held,  that  A»  and  Aj 
two  of  the  members  of  the  firm,  and  also  trustees,- eoukl 

not  conjointly  with  a  third   trustee,  who  was  not'  ift 

.    ..   ^p, 

(a)  6B.^C.  603*  (f )  3  B.  £ff  AdoL  399. 

(3)  jBinglf,t63.  (*//)  i  Start,  a99» 

member 


tftei4tiil»^ij^  4^  >fitiiil,  niaintBBi  an  action  against  the        1834. 
4M(iy^py  M4thouft  soitici  evidence  of  the  transfer  of  .th^ 
4lill^  Hbeift  <ias  trustees,  by  the  firm,  by  delivery ttior 
otherwise*  ':    ii'    ..\i 

mi3l^iv^h..C».J,  I  think  there  is  qo  grpuiKl  fo^  dj^ 
Mtbifi^  -  ^ki^  verdict.  It  is  objected,  *  that  though  the 
|d»in|jyit.fca9'  the  holder  of  the  biil  at  the  lime  of  the 
trial,  yet,  as  it  appears  to  have  been  out  of  his  possession 
at  a  former  time,  he  ought  to  have  shewn  how  he  re- 
i|M]pil^  4€iittinion  over  it.  Now  the  Plaintiff  is. the 
^H^mt^  oif  th^  biU ;  it  is  in  his  custody  at  the  time  of  the 
i^Ofk  ta^^d  jmm&JaeU  he  must  be  taken  to  be  a  bonqjld^ 
'iy>Ueiw  The  declaration  of  1829  is  no  proof  of  t^e 
ftp^,4i^^[ed  in  it;  for  aught  that  appears  to  the  cou- 
tsfw^U*  IK^y  be  the  mere  fiction  of  a  pleader,  for  it  ^as 
lial^tpipve4.eyen  that  a  writ  was  sued  out.  There  is  no 
41fiiie]^e^.  tjierafore^  that,  the  bill  was  ever  out  of  the 
^(fnfd|B;4Qf  the plaintiff*.  Even  had  that  appeare<V  it  wc^ 
fi^rfh^P^iMjant  to  shew  that  it  did  not  com^  pjrqp^^ 
bfgkyi  Xhe  answer  to  this  objection,  therpfor^  i^  th^ 
Jj^;J)efi^ant  has  not  gone  far  enough  m  his>px^f*.,,  , 
A  ji^ith  respect  to  the  statute  of  liroitatioi^9,  ^tl;le  ppjf 
j^^t^pn  it,  whether  the  letter  of  September  t^ ,  ^^ 
^-9^  contains  a  conditional  or  qualified  progu^  jto 
pay  the  debt.  I  think  it  is  not  qualified  in  anj  ^^^> 
It,  contains  a  direct  acknowledgment  of  a  b^nce^  of 
3!Q^  9^.  9d.  being  due,  and  on  the  very  bill  now  i^  s^yfL^ 
foit  no  other  is  shewn  to  have  existed.  The  words.  .*VJ 
cannot  comply  with  your  request  yet,"  are  an  a4flussu)|p 
that  something  is  due.  *^  The  best  way  for  you  ^oi^fl 
b^  to  send  me  the  bill  that  you  hold,  and  draw  anott)i^T 
fppr.the  balance  of  your  money,  which  will  be  30/.  9s*  9d" 
7hlS  passage  is  relied  on  for  the  Defendant,  as  shew- 
ing that  the  balance  was  not  at  that  time  ascertained ; 
but  iii  ordinary  parlance  it  means  that  30/«  9^.  9d,  is 
Hi.  .  G  g  3  your 
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\«  IJi^An       your  balance.   ^'  Draw  the  bill  at  two  months^  and  I  will 

'^'lu^       .^  P*^^  ^'  payable  at  Ktiotts,*'     He  gives  the  Plaintiff  the 

.fiaiHsi'ifUiJi    »  PPP^''^"'^V^J  ^^  drawing  if  he  pleases,  but  the  admission 

HuMPHBiEs.   a^  to  the  anlount  due  is  unqualified.     The  case,  there- 

fpre.  Is  taken  out  of  the  statute,  and  the  Plaintiff  is 

entitled  to  retain  his  verdict. 


'.♦;*■ 


Park  J.  I  am  of  the  same  opinion.  The  main 
.  <]uestion  is  as  to  the  statute  of  limitations,  as  to  which 
it  has  been  contended  that  the  Defendant's  letter  con- 
tains  no  more  than  a  conditional  acknowledgment 
If  there  be  any  thing  of  a  condiuon,  it  is  as  to  the 
surrender  of  the  old  bill  upon  a  new  one  being  drawn. 
There  is  no  condition  in  respect  of  the  sum  due  or  the 

,,  liability  to  pay.  But  it  does  not  appear  to  me  that  the 
letter  contains  any  condition.     And  if  it  referred  to  any 

;,v  Qthier  bill  accepted  by  the  Defendant,  as  it  has  been 
argued  for  the  Defendant,  the  Defendant  shoul()  tiave 
established  that,  in  proof.     The  expression  30/.  9s.  9cL 

y,,voiil  be  the  balance,  means,  in  common  parlance,  is  the 
.  balance.  The  case,  therefore,  is  not  inconsistent  with 
the  decisions  which  have  been  cited. 


.  Bot^ANQUET  J.  I  think  there  was  no  evidence  at  the 
f  rial  to  impeach  the  Plaintiff's  title.  He  was  the  drawer, 
the  Defendant  the  acceptor  of  the  bill ;  and  in  order  to 
.rebut  the  presumption  arising  from  the  Plaintiff's  being, 
under  such  circumstances,  the  holder  of  the  bill,  a  de- 
claration was  produced,  according  to  which  the  Plaintiff 
appeared  to  be  suing  jointly  with  another  person,  on  a 
bill  corresponding  with  the  present ;  but  the  proceeding 
does  not  appear  to  have  been  continued,  nor  any  thing 
to  have  occurred  which  could  shew  that  the  bill  had 
been  satisfied,  or  that  the  title  to  it  was  out  of  the 
Plaintiff.  In  MachiU  v.  Kinneary  the  plaintiff  was  not 
the  drawer  of  the  bill,  which  was  the  subject  of  the  action, 

and 


IN  THE  Fourth  Year  of  WILLIAM  IV.  451 


•<  . 


and  the  facts  of  that  case  were  altogether  different  from        1834. 
those  of  the  present 

As  to  the  question  upon  the  statute  of  liniitationsi  we 
must  read  the  Defendant's  letter  as  plain  persons  would 
do :  so  reading  it,  it  is  impossible  to  consider  it  other 
than  a  direct  acknowledgment,  that  30/.  9s.  9d.  is  due 
to  the  Plaintiff.  I  agree,  that  if  an  acknowledgment 
be  accompanied  with  a  condition,  the  law  will  treat  the 
promise  to  pay  as  conditional ;  but  the  acknowledgment 
here  is  unconditional ;  and  as  to  the  identity  of  the  bill 
no  evidence  was  given  of  the  existence  of  any  other. 
The  whole  of  the  circumstances  were  left  to  the  jury, 
and  there  is  no  reason  for  disturbing  the  verdict. 

Alderson  J.  I  am  of  the  same  opinion.  As  to  the 
point  upon  the  Plaintiff's  title  to  the  bill,  there  was  not 
sufficient  evidence  to  raise  it.  The  Plaintiff  was  the 
holder  of  the  bill,  and  the  declaration  of  1829  did  not^  of 
itself^  cast  sufficient  doubt  on  his  title  to  call  on  him  to 
,  account  for  his  possession.  With  respect  to  the  statute 
of  limitations,  if  the  jury  believed  that  this  was  the  bill 
referred  to,  the  Defendant's  letter  is  sufficient  to  take  the 
case  out  of  the  statute.  Inone  respect,  indeed,  there  is 
a  condition  in  the  letter :  the  Plaintiff  could  not  have 
compelled  the  Defendant  to  give  a  new  bill,  without  first 
delivering  up  the  old  one :  but  the  acknowledgment  of 
a  debt  of  30/.  95.  9^.  is  absolute  and  unconditional. 

Rule  discharged. 


END   OF   HILARY   TERM. 
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'Te*  7i   Wm.TJI  /v    >  ,     ,  I  *  urniffi  3ht  m? 


,^ 


(IN  TH£  j;XC9EQU£R  GU4MBER.) 


I     ' 


Feb.  I.  ^r.       .:  ,  . :  1  GaUU^HU  V^  GaRLISXiEL 

T^I^ON  error  Irom  the  Common  Ptea^  this  ju^gmept 
..^    of  that  Court  in  this  cause  wai^  after  Ai;pin;^t| 
n^affiffflaed*.    {See  7  Bingh.  29S*)    > 

The  point  decided  being  in  efiect  the  sanie  a^  thai 
uctoki  ifhich  judgment  has  so  recently  been  given  at 
gij^t  leqgth  in  Balme  v.  HtdUm  {a\  con&nvgyQig  tb^ 
pfiacipla  established  by  Cooper  v.  ChiUy  (6),  Lamrmt 
V.  Waiihman  (r),  Price  v.  Heb/pr  {d\  Carlide  ▼.  Gar-' 
faflS^^ei  i?!Q«i?r  V,  Starkie(g)f  WyaU  v.  BMali^JL^ 
y.  £i<^5  (f ),  and  DiUon  v.  Langlmf{k)i  it  would  be  Slipei^ 
fluiniif,  in  these  reports,  to  gif«  the  lease  ilt  lenj^ 
Gi^[^.i  Taunton,  J.Parke,  Md  LmdaleJsiyii 
for  affirming  tlie  judgment  upon  the  poiofc  .d^i4«dA4ai 
B§lffSi,y^Myifmi  findBolla9d,  ymigha9hmiJS(^^Bs^ 
with  Denman  OiJ*r\fere  for  reversing  k  on  Aai^  poih^'^' 
tonhe^iilffint  T)f  445/«^  the  value  of  the  goods  detirfAed 
for'flie  execuliori-creditor. 

To  the  extent  of  5/..  the  value  of  goods  detained  jGh; 
sh(w&'ij|)0ttndage»  the  Court  was  aaanimoiis  fyn  affirmr .. 
inlt^thejtofemirtitofthe  Court  below.  '         "" 

ri,?^..,^ Judgment  affirmed. 

[a)^Bingb.  471.  (^)  &/<ui.  N.  P.  1431.     ailf. 

5i  i  Burr.  ao.  Csf  5.  a6o. 
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IN  THE  Fourth  Year  of  WILLIAM  IV.  4SS 

1834. 


REGUL^  GENERALES. 

It  18  OROXKBD,  That  from  and  after  the  fiiBt  daj  ef  EaMer  term  next 
IndmiTe,  the  following  rules  shall  be  in  force  in  the  Courts  of  King's 
Beacby  Common  Pleas,  and  Exchequer  of  Pleas,  and  Courts  of  Error  ia 
the  Exchequer  Chamber. 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declaration,  shall 
in  any  case  be  filed  with  any  officer  of  the  Court,  but  the  same  shall  always 
be  deliTered  between  the  parties. 

3.  In  the  margin  of  erery  demurrer,  before  it  is  signed  by  counsely 
some  matter  of  law  intended  to  be  argued  shall  be  stated ;  and  if  any 
demurrer  shall  be  delivered  without  such  statement,  or  with  a  fHvoloua 
statement^  it  may  be  set  aside  as  irregular  by  the  Court  or  a  Judge,  and 
leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea. 

Pkovided  that  the  party  demurring  may,  at  the  time  of  the  argumenC, 
insist  upon  any  further  matters  of  law,  of  which  notice  shall  have  been 
given  to  the  Court  in  the  usual  way. 

&  No  rule  lor  joinder  in  demurrer  shall  be  required ;  but  the  party 
d«murring  may  demand  a  joinder  in  demurrer,  and  the  opposite  party 
diall  be  bound,  within  four  days  after  such  demand,  to  deliver  the  same  ; 
otherwise  judgment. 

4.  To  a  joinder  in  demurrer  no  signature  of  a  seijeant  or  other  ^pimael 
shall  be  necessary,  nor  any  fee  allowed  in  respect  thereof. 

5*  The  issue  or  demurrer  book  shall  on  all  occasions  be  made  up  by 
the  suitor,  his  attorney  or  agent,  as  the  case  may  be,  and  not,  as  hereto- 
fore, by  any  officer  of  the  Court. 

6.  No  motion  or  rule  for  a  condom  shall  be  required ;  but  demurrers^ 
aa  well  as  all  special  cases  and  special  verdicts,  shall  be  set  down  for  argu- 
ment, at  the  request  of  either  party,  with  the  Cleric  of  the  Rules,  in  the 
King's  Bench  and  Exchequer,  and  a  Secondary  in  the  Conmion  Pleas, 
upon  payment  of  a  fee  of  Is. ;  and  notice  thereof  shall  be  given  forthwith 
by  such  party  to  the  opposite  party^ 

7.  Four  clear  days  before  the  day  appointed  for  argument,  the  plaintiff 
shall  deliver  copies  of  the  demurrer  book,  special  case,  or  special  verdict, 
to  the  Lord  Chief  Justice  of  the  King's  Bench  or  Common  Pleas,  or 
Lord  Chief  Baron,  as  the  case  may  be,  and  the  senior  Judge  of  the  Court 
in  which  the  action  is  brought ;  and  the  defendant  shall  deliver  copies  to 
the  other  two  Judges  of  the  Count  next  in  seniority ;  and  in  default 
thereof  by  either  party,  the  other  party  may,  on  the  day  following,  deliver 
such  copies  as  ought  to  have  been  so  delivered  by  the  party  making  de- 
fault ;  and  the  party  making  default  shall  not  be  heard  until  he  shall  have 
paid  for  such  copies,  or  deposited  with  the  Clerk  of  the  Rules  in  the  King's 

Bench 


W«  REGUEiE2GBNE&ALES^HiLAaYiaii£aM, 


defendant  plemds  a  right  of  common  of  pasture  for  divers  kinds  of  cattlA" 
ink  grbi  ^lonet^  ebcvp,  oita,  and  ety«rs,-<«and  iisiis.ia'idMk  thanmis^if  a 
right  of  common  for  tome  particular  l;ind  of  coiiymabla^  aatlhi  i  <nlftfc> 
fmipd  bf  the  jury,  a  verdict  rfiall  pass  for  the  defeikdanft  iu  lespait  of  -  tticb 
aC-tba  ^iM|Ni4M»  proved  aa  shall  be  justified  by  the  right  of  stommon  so 
found,  and  for  the  plaintiff  in  itspect  of  the  trespasses  whiolKsiBlittot^ 
so  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  afore- 
said^ QP.(«|lQrsiau)ilr.  right  is  ao  pleaded,  thafe  4ha  sftegsilbilis  «r^  the 
extent  of  the  right  are  capable  of  betng  construed  distributively,  tbey  shall 
be  taken  distributivcly,  »        .  •...•.:'^V''    -^    j    . 

'  PkD^ded,  nevertheless,  that  nothing  contained  in  the  fif^  sbdLor 
seventh  of  the  above-mentioned  general  rules  and  regulations^  or  in  any  of 
the  above-mentioned  rules  or  regulations  relating  to  pleading  in  p^wnilar 
actions,  shall  apply  to  any  case  in  which  the  dedaradon  ihall  bear 'we 
■b^re  the  first  day  of  Easier  term  next. 


^liAc 

^?^'.'r 

-'■J  . 

■  . '.  '  "'- 

i.-rc.q::  . 

'■/    i;:i. 

vf.f.  r; 

.Jt.i^    • 

^i.'.  1- 

-,    f,    v 

■"■•   .' 

.OS.'   V 

i-:   '^?h 

]..\-  ; 

*. 

.  •  CIV,  . 

'  nu  ni,  '-I 

"  ■'•  •''-'■ 

1*1   '•■• 


i''«r>''.' 


Issues,  Judgments,  and  other  Proceedings,  in  ActioD» 
commenced  by  Process  under  2  W,  4.  c.  39.,  shall  be  in 
the  several  Forms  in  the  Schedole  berennto  annexed,  ok 

^  tQ^tt^e  like  effect,  mutatis  mutant:  Pjro?id9drtt)>jeil)  in 
case  of  non-compliance,  the  Court  or  a  Judge  msy^gnt 
to  r^i;j^/lf  »       leave  to  amead*  '«  .  ■     .  -^k 


.H-t'   •'.-  .^  .<■  .  •  No*  1. 

Form  of  an  Issue  in  the  Kitig^s  Bench,  Commam  Pleasi^t 


y.t 


'''^  Iti  Oie  King's  Bench ;  or. 


^lij^Uiu*  57!       ;,       IntheCbmitoohPIeas;  or, 

III  rn    '^'   '      In  th6  Exchequer.  '    . 

■  Date  of  Tb«'  day  of  ,  in 

decbration.  the  year  of  our  Lord  18 .  . 

( itenufiJ)  A,  i^<,  by  B*  F*,  his  attorney  [or,  in  his  own  prcfter  persqp,  or 
\y  E»  F.,  Who  IS  admitted  by  the  Court  here  to  prosecute  for  the  said 
jS,  B»f  who  is  an  infant  within  the  age  of  twen^-one  years,  as  the  next 
jfiriepd  of  tbe  said  ^.  j9.,  as  the  case  may  be],  complains  of  C  /^t,  wlw 
iias  been  summoned  to  answer  the  said  ji.  B,  [or,  arrested  or  detain^  jn 
custody],  by  virtue  [or,  served  with  a  copy,  as  the  case  may  be,]  of  a  writ 
••  Date  of  first      Iwued  on  ^  the  day  of  ,  in  the  year  of  our  Lord 

writ,  18     ,  out  of  the  Court  of  our  Lord  the  King  before  the  King  himself,  at 

Weslndnster  [or,  out  of  the  Court  of  our  Lord  the  King  before  bis 

Justices  at  Westmnster,  or,  out  of  the  Court  of  our  Lord  the  King  before 

.  5*  the 


ilttHE  Fourth  Year  op  WILLIAM  IV.  iSi 

■ 

Provided  that  if,  in  any  case,  the  time  allowed,  as  bereiiubefore  men*  1834* 

tioned,  for  getting  the  transcript  prepared  and  examined,  for  assigning 
errors,  or  for  delivering  a  joinder  in  error,  or  plea  or  demurrer,  shall  not 
have  expired  before  the  10th  day  of  August  in  any  year,  the  party  entitled 
to  such  time  shall  have  the  like  time,  for  the  same  purpose,  after  the  24th 
day  of  October,  vrithout  reckoning  any  of  the  days  before  the  12th  of 
August, 

Provided  also,  that,  in  all  cases  such  time  may  be  extended  by  a  Judge's 
order. 

Provided  also,  that  in  all  cases  of  writs  of  error,  to  reverse  fines  and 
common  recoveries,  a  scvre  facias  to  tlie  terretenants  shall  issue  as  here- 
tofore. 

14k  When  issue  in  law  is  joined,  either  party  may  set  down  the  case  Ibr 
argument  with  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  the  Clerk 
of  the  Rules  in  the  King's  Bench,  as  the  case  may  require,  and  forthwith 
give  notice  in  writing  thereof  to  the  other  party,  and  proceed  to  argument, 
in  like  manner  as  on  a  demurrer,  without  any  rule  or  motion  for  a  con^ 


15.  Fonr  clear  days  before  the  day  appointed  for  argument,  the  plaintifif 
in  error  shall  deliver  copies  of  the  judgment  of  the  Court  below,  and  of 
the  asugnmoit  of  errors,  and  of  the  pleadings  thereon,  to  the  Judges  of 
the  Kiug*s  Bench  on  writs  of  error  from  the  Common  Pleas  or  Ex- 
chequer, and  to  the  Judges  of  the  Common  Pleas  on  writs  of  error  from 
the  King's  Bench ;  and  the  defendant  in  error  shall  deliver  copies  thereof 
to  the  other  Judges  of  the  Court  of  Exchequer  Chamber,  before  whom  the 
case  is  to  be  heard ;  and  in  default  by  either  party,  the  other  party  may 
deliver  such  books  as  ought  to  have  been  delivered  by  the  party  making 
defiiult ;  and  the  party  making  default  shall  not  be  heard  until  he  shall 
have  paid  for  such  copies,  or  deposited  with  the  Clerk  of  the  Errors,  or 
the  Clerk  of  the  Rules  in  the  King's  Bench,  as  the  case  may  be,  a  suffi- 
cient sum  to  pay  for  such  copies. 

1$.  No  entry  on  record  of  the  proceedings  in  error  shall  be  necessary 
befox«  setting  down  the  case  for  argument;  but,  after  judgment  shall  have 
been  given  in  the  Court  of  Errors  in  the  Exchequer  Chamber,  either 
paily  shall  be  at  liberty  to  enter  the  proceedings  in  error  on  the  juclgment 
roll  reouuning  in  the  Court  below,  on  a  certificate  of  a  Clerk  of  the 
'Errors  of  the  Exchequer  Chamber  of  the  judgment  given,  for  which  a  fiae 
of  3«.  4d.,  and  no  more,  shall  be  charged, 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the 
defeodant  has  not  appeared  in  person,  or  by  his  attorney  or  guardian, 
notwithstanding  the  general  rule  of  Trinity  term,  1  f#^  4.  s.  13. 

18.  It  shall  not  be  necessary  to  repass  any  nm  prius  record  which  shall 
have  been  once  passed,  and  upon  which  the  fees  of  passing  shall  have  been 
paid.  And  if  it  shall  be  necessary  to  amend  the  day  of  the  teste  and 
tWum  of  the  distringas  6t  habeas  corpora^  or  of  the  clause  of  mn  prius, 
Am  nme  may  be  done  by  the  order  of  a  Judge,  obtained  on  an  application 

'*"'■''  19.   Writs 


I . 


ymi  19*  Writs  of  trial  ihall  be  lealed  oaly,  and  not  signed. 

90.  Either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial, 
may  give  notice  to  the  otiier,  either  kk  town  i^'tecmntry,  in  the  form 
hereto  anneied,  marked  A,  or  to  the  like  effect,  of  hia  intention  to  adduce 
in  evidence  certain  written  or  printed  docwnents ;  and  unless  the  adverse 
party  shall  consent,  by  indorsement  on  such  xioli^  iHfll^'^A)ir^-cigfat 
hours,  to  make  the  admission  spedAed,  the  partyireqairiiig  such  admissiinn 
may  call  on  the  party  required,  by  summons,  to  4fe6w' libftsd'^'befiira  a 
Judge,  why  he  should  not  consent  to  sudi  admisiglep  ^  (Ti^^j^CVf^^Cfv- 
fusal,  be  subject  to  pay  the  costs  of  proof.  And  unless  the  party  required 
shall  expressly  consent  to  make  sodi  admissien,  th6^  Jiidg<e'^4M^%W 
think  the  application  reasonable,  make  an  order  that  the  /Oo^jti;;  a^^j^Qfra^, 
any  document  specified  in  the  notice^  which  shall  be  proved  at  the  trial  to 
the  Batfsfttttf on  of  the  Judge,  or  otfier  prssiding  officer,  certified  by  his 
indorvem^ot  thereon,  shall  be  paid  by  the  party  so  rvquurfyii^  wlMt^^it^ 
be  the  result  of  the  cause.  i       b  >n  ^(q  J 

IVovidcd  thsEt,  if  the  Judge  shall  think  the  i^Ueitiod  aiimiiiiUhtu  hm 
shall  indorse  te  summons  accordingly.  '  ->   i>at(79 

Provided  also»  thai  the  Judge  may  give  such  time  te  in^piitjr «»  eatay^^ 
atlAi  of  tfie  documents  Intended  to  be  qfieied  in  evidence^  aa^-gHe'eaili^ 
dli^eetiotts  Ibr  inspection  and  eiaminalion,  and  impose  stiih:^tHniik  <u|ImM 
the  party  requiring  the  admission,  as  he  shall  think  it.      ^  iv<  .^'^  -^  ^i]<»m 

If  the  party  required  shall  consent  to  the  admission,  the  Judge  shsll 
order  the^une  to  be  made. 

No  costs  of  proving  any  wrHten  or  printed  ^mp^iSlHlW  li|  ^Upm^ 
to  any  party  who  shall  have  adduced  the  same  in  evidence  on  any 
unless  he  shall  have  given  such  notice  as  aforesaid,  and  tbe.advmej 
sitidlilale  Wustxt  or  neglected  to  'make  suth  adii^fidon^  or  t&e^udge^ 
have  indorsed  upon  the  summons,  that  he  does  not  think  it 
require  it. 


A  Judge  nay  make  such  order  as  he  may  think  fit  respecting  the 
of  the  ap^dstion,  i^  the  costs  of  the  production  and  ihspecflmi ;  and,  in 

the  absence  of  a  medal  order,  the  same  shall  be  costs  in  the  cause. 

•     ^  U 

THO.  DENM AN.  J.  PARKE.      ^  I 

N.  C.  TINDAL.  W.  BOLLANIX         f 

rVNDHURST.  J.  B.  BOSANQl^E^J 

J.  BAYLEY.  W.  E.  TAUNTON.- 

J.  A.  PARK.  £.  H.  ALDBR80N.  ' 

J.  LITTLEDALE.  J.  PATTE80N.  < 

&  GASELEE.  J.  GURNEY. 
J.  VAUGHAN. 


{ ■  • 


Ui 


.  t 


imo':  'Mil  ii:  .  vit,j  JFpraa  of  Notice  referred  to.         .  ^    .    ,  . , 

deiDvhH  I'll-  ;-..';••  I.  :  •  ^     .     ■.  ••.•■   »>r:.H.vi.jt 

-n'ihfe'ikillb^'diatadfvl^i^    jiii  tile  csoMi  ^Mtipoiei  to  iddttce 
ift|Bti^lflN9l^tlM  wvenL  dowimant*  bei«uiider  spedfitd,  and  tt«t  tU  tmi* 

tfii  xd  >'»<•> '        >         » between  the hpun of  ;,eo4tfaetUie  . 

Lnl*    -ff**  T  lifflllje  recpnivd  to  admit  tfaet  inch  of  Ae  taid  dOemneiitii 

eidiffiH»ecMled  to  be  eriglpels  were  lespectiTelj  writttiH  iigiied»  on  «- 
ecttted  as  thej  purport  respectively  to  baTe  been  ;  tbat  aucb  as  are  ape^ . 
ciH»duWtfepiet»,  tie  troeeopiea  s  and  such  docttmeiits  as  are  stated  to  have 
bmpjuet  f 4  MH^  or  idelineredy  were  so  served,  sent,  or  deUvered  vespecir? 
tWptr;  4MiId9  all:  joal  exceptions  to  the  admissibilitj  of  all  such  d^s^ 
pnents  as  evidence  in  lto«BUscL     Dated,  4bo. 

(Iain  ^OK  ^«i  vjf- >*  .*     .M    ■!         Lplaintiff..  J  {     -i  '  •»  .'i 

e  peynbe  roe  docynynts;  the  manner  of  doing  whicl^.mj  fcya  m^.. 

Originals.  ''  ^''^^*'^ 

«i,hii£  ^.J^Mcriptioii  of  the  Documents.  ;.|^..  oifl^i  >fttr, 

Deed  of  covenant  between  A,  B,  and  C  2>.  first  part,  "I  ,  .  , 

and  ^.  F^  eeMnd  part      -  )«i  .  r "  ^v         ni 

Indentuic^  Isese  ftom  u1.  B.  to  C.  D,  *  -  Ust  F«6. 1838. 

IfiyleplVfe  rf  release  between  -rf.  A  C  />»  flml  pert, "I  ^ ^  ^^  ^^^^ 

&•*•      •  i.  -  -  -  ,  ..j! 

LetlH^ defendant  to  plaintiff  -  -  *    ast  3iarch  1828. 

Policy  of  insuranoe  on  goods  by  ship  ZubeOop  on  vdJ'-l  qj  n      .go? 

age  from-Qpsrto  to  London  -  -  *>  J 

Memorandum  of  agreement  between  C»  iX,  eaptiinl<  _^  ,       ,«^^ 
-*     .J   ,-.         Tv,   T,  Vlst  Jan.  18S8. 

of  said  ship,  and  E.  F,      ^  -  -  -  J 

Bill  of  exchange  for  lOCM.,  at  three  months,  drawn  hy\ 

A*  B,  on,  and  accepted  by,  C  Z>.,  indorsed  by  E»F»  >  1st  J/ioy  1829. 

and  6.  JET.  -  -  -  -J 

Copies. 
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CopieSf 


Descriptkm  of  Doeoments. 


Orifjfml  or  I^opKciAe 
served,  sent,  or  ife- 
Uvered,  wfaBO»  bQ«> 
and  by  whom. 


RegpM- of  baptism  of  ^.  *•!  j^  j„^  iqoS. 
iilthepvishofJir.    -       -J 

Letter,  plaintiff  to  defendant-   1st  i^V*.  1888.   -{^^^"^^^^ 

{Serred  2d  IforcA  1 828, 
on   defendinfk  at;- 
tomey,  l,y   E.   F. 
of 
Hecmdof  .  j»dgm«.tofthei 

Court  of  King's  Bench,  in  j-     ,q  g^ 
an  action,  J,  S.  ^.  J.  N-     J 
I^patentofKingO^jirn  j^ 
II.  in  the  Rolls'  Chapel  -  J 


FINES  AND  RECOVERIES. 


Whxrjias  it  has  )yeen  found  expedient  to  make  alterations  in  the 
General  Rules  made  in  Michaelmas  Term  last  by  this  Court,  for  the  pur- 
pose of  carrying  into  effect  the  statute  passed  in  the  third  and  fourth  years 
of  the  reign  of  His  present  Majesty,  cap.  74.,  cntituled  <*  An  Act  (or  the 
Abolition  of  Fines  and  Recoveries,  and  for  the  substitution  of  more  simple 
modes  of  Assurance.** 

And  whereas  it  is  necessary  to  make  orders  touchmg  the  amount  of  the 
reasonable  fees  and  charges  to  be  taken  by  the  several  persons'  appohited 
to  carry  the  powers  of  the  said  act  into  execution ;  and  it  will  b«  coo- 
Tcnient  that  all  the  orders  and  regulations  made  by  the  Court  under  the 
said  act  should  be  contained  in  the  same  rule. 

Now  it  is  hereby  ordered,  That  the  said  General  Rules  be,  and  the 
same  are,  hereby  revoked :  provided  that  this  present  rule  shall  not  be 
construed  in  any  respect  to  invalidate  kny  proceedings  which  before  the 
6rst  day  of  March  next  ensuing  shall  have  been  taken,  pursuant  to  the 
direction  of  the  said  rules  of  Michaelmas  Term  last. 

And 
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And  it  is  hereby  further  ordered.   That  where  any  acknowledgment  Ifigd 

■ball  be  made  by  any  married  woman  of  any  deed  under  and  by  virtue  of 
the  said  act,  before  commissioners  appointed  under  the  said  act,  one  at 
leaat  of  the  said  commissioners  shall  be  a  person  who  is  not  in  any  manner 
interested  in  the  transaction  giving  occasion  for  such  acknowledgment,  or 
cottcemed  therein,  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attor- 
ney, solicitor,  or  agent,  so  interested  or  concerned. 

And  it  is  further  ordered.  That  before  the  commissioners  shall  receive 
such  acknowledgment,  they,  or  in  case  one  of  them  shall  be  interested  or 
conccroed  as  afinesaid,  then  such  one  of  them  as  shall  not  be  so  interested 
or  concerned,  do  inquire  of  every  married  woman,  separately  and  apart 
from  her  husband,  and  from  the  attorney  or  solicitor  concerned  in  the 
transaction,  whether  she  intends  to  give  up  her  interest  in  the  estate  to  be 
passed  by  such  deed,  without  having  any  provision  made  for  her  in  lieu 
of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up  such  interest ; 
and  where  such  married  woman,  in  answer  to  such  inquiry,  shall  declare 
that  she  intends  to  give  up  such  her  interest  without  any  provision,  and 
the  said  commissioners  shall  have  no  reason  to  doubt  the  truth  of  such 
declaration,  and  shall  verily  believe  the  same  to  be  true,  then  they  shall 
proceed  to  receive  the  said  acknowledgment;  but  if  it  shall  appear  to 
them,  or  to  such  one  of  them  as  aforesaid,  that  it  is  intended  that  provision 
is  to  be  made  for  any  such  married  woman,  then  the  conunissioners  shall 
not  take  her  acknowledgment  until  they  are  satisBed  that  such  provision 
has  been  actually  made  by  some  deed,  or  writing,  produced  to  them ;  or, 
if  such  provision  shall  not  have  been  actually  made  before,  then  the  com- 
missioners shall  require  the  terms  of  such  intended  prorision  to  be  shortly 
reduced  into  writing,  and  shall  verify  the  same  by  their  signatures  in  the 
margin,  at  the  foot,  or  at  the  back  thereof. 

And  it  is  hereby  further  ordered,  that  the  affidavit  verifying  the  cer- 
tificate to  be  made  pursuant  to  the  said  act,  and  which  certificate  shall  be 
in  the  form  contained  in  the  said  act,  shall  (except  in  such  cases  where 
tha  acknowledgment  shall  be  taken  elsewhere  than  in  JSngfand,  Wales,  or 
Benoick-ujwii'Tweedy)  be  made  by  some  practising  attorney  or  solicitor  of 
one  of  the  Courts  at  Jfestminstery  or  of  one  of  the  Counties  Palatine  of 
Lancaster  or  Durham ;  and  that  in  all  cases  it  shall  be  deposed,  in  ad- 
dition to  the  verification  of  the  said  certificate,  that  the  deponent,  or  (if 
more  than  one  person  join  in  the  affidavit)  that  one  or  more  of  the  depo- 
nents, knew  the  person  or  persons  making  such  acknowledgnent^  and 
that  at  the  time  of  making  such  acknowledgment  the  person  or  persons 
making  the  same  was  or  were  of  full  age  and  competent  understanding ; 
and  that  one  at  least  of  the  commissioners  taking  such  acknowledgment, 
to  the  best  of  his  deponent's  knowledge  and  belief,  is  not  in  any  mauDcr 
interested  in  the  transaction  giving  occasion  for  the  taking  of  such  ac- 
knowledgment, or  concerned  therein,  as  attorney,  solicitor,  or  agent,  or 
as  clerk  to  any  attorney,  solicitor,  or  agent,  so  interested  or  concerned ; 
and  that  the  names  and  residences  of  the  said  commissioners,  and  also  the 
place  or  places  where  such  acknowledgment  or  acknowledgments  shall  be  ' 
taken,  shall  be  set  forth  in  such  affidavit :      And  that  previously  to  such 
aduiowledgment  being  taken,  the  deponent  had  inquired  of  such  married 

woman 
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18S4*         woouui  (oTy  if  mote  tfam  one,  of  «Mil  of 

•bo  Intended  to  givo  up  ber  intereit  in  Ibe  Mloto  to 

liw  onsfrer  given  tberoto;  and  whcve  oay  i 

to  ndi  inqniryt  iball  decUune  thot  tlw  inlndo  to  give  op  h 

witfaout  any  proviaony  the  deponent  iliaU  iCale  that  he  baa 

to  doubt  tbe  truth  of  «uch  declaration^  and  he  verily  baliaiai  Ihe  •■■»  lb 

be  true.     And  where  any  provision  ha*  been  agraed  to  be  mndty  tbe 

4lqpoociit  ihall  atate  that  the  same  has  been  made  by  deed  or  vrritia^  er, 

If  not  actuaOy  made  befive^  (bat  the  tanas  of  the  intendid  proviaioa  have 

teen  reduced  into  writing,  wliich  deed  or  writiDg  be  verfly  beMaves  km 

been  produced  to  tbe  said  (Judgay)  (Maater,  or)  CoouniasioQera. 


And  it  b  hereby  further  ordered.  That  the  afBdavit  shall 
parish  or  several  parishes,  or  place  or  several  places,  and  tbe  ooun^  or 
counties  in  which  the  several  premises  wherein  any  such  married  wobmi 
ihall  appear  to  be  interested  shall  by  deed  be  described  to  be  situate. 

And  it  is  hereby  Airther  ordered,  That  the  aflBdavit  shall  be  in  the  Ibiai 
liereunto  amieied,  sul^ject  to  such  variations  as  te  circumstanoes  of  dK 
caae  shall  render  necessary,  or  such  afBdavitm^be  made  where  it  itfinrnd 
convenient  by  one  of  the  said  commissioners,  with  such  variation  in  ibe 
Ibnn  thereof  as  shall  be  necessary  in  that  behalf. 

And  It  ia  henby  ftirtiier  ordered.  That  the  oertifioates  and  aS^mli 
lari^riag  tfw  same  shall,  within  one  month  from  the  making  tikt  icknow* 
ladgmcnt,  be  delivered  to  the  proper  officer  appointed  under  6m  aeid  act; 
«ad  that  tbe  officer  shall  not,  after  "duit  time,  receive  die  same  widioiit  lbs 
diredaon  of  tbe  Court  or  a  Judge. 

And  it  is  hereby  further  ordered.  That  the  hm  or  cbai-gas  to  be  prfl 
for  the  copies  to  be  delivered  by  the  clerks  of  the  peace,  or  their  depiriis^ 
tar  by  the  officer  of  the  said  Court,  and  for  taking  acknowledgments  ef 
deeds,  and  for  examining  married  women,  and  for  the  proceedings,  matten^ 
and  things  required  by  the  said  act  to  be  had,  done^  and  executed,  £ar 
completing  and  giving  effect  to  such  acknowledgmenta  and  ezaminatiflB^ 
ahall  be  as  follows : — 

£,  $•  d. 
To  a  Judge  or  Master  for  taking  the  acknowledgment  of  evwy 
married  woman,  of  which  7«.  6d,  will  be  paid,  in  the  case 
of  a  Judge,  to  his  clerk,  and  the  residue  thereof  will  be  paid 
over  to  tbe  treasury ;  and  in  the  case  of  a  Master,  tbe 
whole  win  be  paid  over  to  the  treasury,  or  tbe  fee  fund 
account  of  the  Court  of  Chancery  -  -  -     1     6    8 

To  the  two  perpetual  commissioners  for  taking  the  acknowledg- 
ment  of  every  married  woman,  when  not  required  to  go 
further  than  a  mile  from  their  residence,  being  13<.  4d.  for 
each  conunisBioner  -  -  .  .  -1G8 

To  each  commissioner,  when  required  to  go  more  than  one 
mile,  but  not  exceeding  three  miles,  besides  his  reasonable 
travelling  expenses  .  .  .  .  -110 

To 
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rt  w«t»«r  M^  dktance  required  shall  exceed  1 S  3  4- 

'.>llni»iiifli%  btttdiB  hit  rauauibU  tinveinng  expenses  <•    C    2    0 

Vaite  oMl  of  tbe  pcM«»  or  his  deputy,  for  every  setrrh        -010 
b  tiM  >«■»,  lor  vnrj  copy  of  a  list  of  commissioners,  provided 
••jpeb  Ikt  shall  not  exceed  the  number  of  1  GO  names  -    0    5    0 

To  Ibe  8Miie»  for  every  further  complete  number  of  50  namoti, 

•na^Utioiial         -  -  -  -  -OSG 

To  tba  officer,  for  every  search  -  -  -010 

Xo  the  flame,   for  every  official  copy  of  the  certificate  -026 

To  the  flone,  for  every  official  copy,  of  a  list  of  eommissioners, 

provided  siteh  list  shall  not  exceed  the   number  of   100 

names        -  -  -  -  -  -  -050 

To  the  same,  for  every  further  complete  number  of  50  names 

actional  -  -  -  -  -  -02    6 

Iblhe  same,  for  preparing  every  special  commission,  including 

a  fee  of  54.  to  the  clerk  of  the  Chief  Justice  or  other  Judge 

for  the  fiat  -  -  -  -  -  -    0'l5    0 

To  the  same,  for  examining  the  certificate  and  affidavit,  and 

filing  and  indexing  the  same,  as  required  by  the  said  act  of 

the  3  &  4  IT.  4.  c.  74.  -  -  -  -  .     O     5    O 

.    r 
And  it  is  hereby  further  ordered,  That  the  fees  and  charges  to  be 

faid  for  the  entries  of  deeds,  required  by  the  said  act  to  be  entered  on  the 

coiurt  rolls  of  manors,  and  for  the  indorsements  thereon,  and  for  taking  the 

rmiiWiti  of  the  protectors  of  settlements  of  land  held  by  copy  of  court 

fOjD,  where  such  consents  shall  not  be  given  by  deed,  and  for  taking 

•offdiders,  by  vrhich  dispositions  shall  be  made  under  tiie  said  act,  by 

in  tail  of  lands  held  by  copy  of  court  roll,  and  for  entries  of  such 

or  the  mensorandums  tlicreof,  on  the  court  rolls,  shall  be  as 

foUowt:  — 

l%r  the  indorsements  on  the  deed  of  tlie   memorandum  of 
'  ]production,  and  memorandum  of  entry  on  court  rolls,  to  be 

signed  by  the  lord  steward  or  deputy  steward,  each  indorse-  . 

9CBt  of  memorandum,  5$.,  together  .  -  «.    0  10  .  0. 

For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorse- 
^  mcnta  thereon,  at  per  folio  of  72  words        -  .  -    O    O    & 

For  taking  the   consent  of  each  protector  of  settlement  of 

lands         -  -  -  -  --  -0  13     4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands  -    0  13     4 

For  entries  of  such  surrenders,  or  the  memoraudutns  thereof, 

on  the  court  rolls,  at  per  folio  of  72  words  '  -  -00.6 

K  C.  TINDAL. 
J.  A.  PARK. 
J.  B.  BOSANQUKT. 
K.  II.  ALDEUSON. 
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^arj»  ^  4ffidavU  verifyiag  the  Certificate  of  JckowUdgmaU  taken  in  pur- 
mance  of  the  Act  qf  Parliament  to  be  matk.^  fffn^  U^of^f498^4^*frW 
or  SoUcUor,  and  to  be  sworn  be/ore  a  J^4ge  of  the  CouH  of  Cammvn  Pfeo^ 
or  a  Commissioner  appointed  for  taking  4ffidamts  in  the  said  Court. 

In  the  Common  Fleu ; 

A,  B,  of  in  the  of  ''' 

Gentleman^  one  of  the  attornics  (or  soUdton)  of  the  Court  dt 

mak»th  oath  and  aaith  that  he  knows 
tiie  wife  of  in  the  certificata  hereunto  aiuMiad  wao^ 

tioned,  and  that  the  acknowledgment  therein  mentioned  was  made  by  the 
ssid  and  the  certiBcate  signed  by  the  Judge 

or  Master,  or  by  A,  B.  of,  &c.  and  C  D,  of,  &c.  the  commissioners  in 
the  said  certificate  mentioned  on  the  day  and  year  therein  mentioned, 
at  in  the  of 

in  the  presence  of  this  deponent,  and  that  at  the  time  of  making  such  ac- 
knowledgment the  said  was  of  full  age  and  com- 
petent understanding,  and  that  the  said  knew 
the  said  acknowledgment  was  intended  to  pass  her  estate  in  the  premises, 
respecting  which  such  acknowledgment  was  made.  [And  this  deponent 
further  saith,  that  to  the  best  of  this  deponent*s  knouMge  and  bafi^t  meither 
qf  the  said  commissioners  is  (or  the  said  A.  "B*  or  the  said  Q*  J^  ana,^..tk^ 
said  commissioners  is  not)  in  any  manner  iniarested  in  the  Irantoftfos^  fff^ 
occasion  for  such  acknowledgment  ^  or  concerned  therein. at  oAtofst^Qfo  tdfifitesi, 
or  agent,  or  4U  clerk  to  any  attorney,  solicitor,  or  agent  so  int€re00dar  ofiHr 
(ismed,']  (o)    And  this  deponent  further  saitl^  thatprnfious  lo  IjIiq  iaidni* 

(the  married  woman)  making  the  md  ncklHIwlMgWWWyi 
be  this  deponent  inquired  of  the  said .  (th4i:IB|i|iNd 

>woman)  or  if  more  than  one,  of  each  of  them  the  said  ,.  •  im.l  .  f/^l 
and  (the  xnarried  woman)  «i4ielbei'.ibaii|t994^ 

pa,  give  up  her  interest  in  the  estates,  in  re^ct  of  whioh  such  ackofif- 
.ledgment  was  taken  without  having  any  provision  made  foe  her,  ii|;Jl<ett.x^ 
» or  in  return  for,  or  in  consequence  of  her  so  giving  up  her  intaifs^in, 
such  estates,  and  that  in  answer  to  such  inquiry  the  said 

(the  married  woman)  declared  that  sti^  di4  intend  to 
give  up  her  interest  in  the  said  estates  without  having  any  provision  WM^a 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  iior  so  giving;  up 
such,  her  interest ;  of  which  declaration  of  the  said 
.  (the  married  woman)  this  deponent  has  no  reason  to  doubt  the  truth,,  ai^ 
verily  believes  the  same  to  be  true,  or  declared  that  a  provision  vras  tq  be 
made  for  her  in  consequence  of  her  giving  up  such  her  interest  in  the  said 
estates.  And  this  deponent  lastly  saith,  that  before  her  acknowledgment 
was  so  taken,  he  was  satisfied,  and  does  now  verily  believe  that  such  pro- 
vision has  been  made  by  deed  or  writing,  or  that  the  terms  thereof  have 
been  reduced  into  writing,  and  that  such  deed  or  writing  has  been  pro- 
duced to  the  said  Judge,  Master,  or  Commissioners.     And  lastly,  this 

(a)  This  is  to  be  omitted  when  acknowledgment  taken  by  a  Judge  or 
Master, 

deponent 
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dcpment  saith,  that  it  appears  by  the  deed  acknowledged  by  the  said  ]SS4# 

(the  married  woman)  that  the  pretaises  wherein 
iini  IS  stated  to  be  interested  are  described  to  be  in  the  parish  or  place 
of  '     *  or  parishes  or  places  of 

•od  '  in  the  county  of  or 

counties  of  (as  the  case  may  be.) 

Sworn,  &C. 

N.  B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by  one  de- 
ponent, variaUons  may  be  made  to  enable  more  (ban  one  deponent  to 
wUM  their  reipeetive  parts  of  the  affidavit. 


■  «•  •  . 


PLEADING. 

<  Wbi&xas  it  is  proTided  by  the  statute  S &  4  ^.  4.  c  42.  s.  I.  that  the 
Judges  of  the  superior  courts  of  common  law  at  ffettminster,  or  any  eight 
tiir  mom  of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  should  be 
three^  should  and  might,  by  any  rule  or  order  to  be  from  time  to  time  by 
Ihem  made,  in  term  or  Tacation,  at  any  time  within  five  years  4rom  the 
time  when  the  said  act  should  take  effect,  make  such  alterations  in  the 
teode  of  pleading  in  the  said  courts,  and  in  the  mode  of  entering  and 

'iMiteeribing  pleadings,  judgments,  and  other  proceedings  in  actions  at 
law,  and  such  regulations  as  to  the  payment  of  costs,  and  otherwise,  fbr 

•ttAirying  into  eff^  the  said  alterations,  as  to  them  might  seem  expedient, 
tHlich  TviUA,  orders,  and  regulations  were  to  be  laid  befbre  both  honses  of 

^liatfiament,  as  themn  mentioned,  and  were  not  to  have  effect  until  s!x 

'%eeis-  ■iter  the  same  should  have  been  so  laid  before  both  houses  of 
parliament,  but  after  that  time  should  be  binding  and  obligatory  on  the 

'4dd  coorta^  and  all  other  courts  of  common  law,  and  be  of  the  like  force 
■tad  eSixt  as  if  the  provisions  contained  therein  had  been  etpnessly 
^mmeUd  by  parliament. 

Provided  that  no  such  rule  or  order  should  have  the  effect  of  depriving 

'  any  person  of  the  power  of  pleading  the  general  issue,  and  of  giving  the 
apccial  matter  in  evidence  in  any  case  wherein  he  then  was,  or  thereafter 
riioitld  be  entitled  so  to  do  by  virtue  of  any  act  of  parliament  then  or 
dMMaAer  to  be  in  force : 

It  18  therefore  ordered,  that  from  and  after  the  first  day  of  Easier  term 

next  indnsive,  unless  pariiament  shall  in  the  mean  time  otherwise  enact, 

lie  fbllowing  rules  and  regulations,  made  pursuant  to  the  said  statute, 

'  shall  be  in  fbrce :  — 


H  h  2  Krst, 
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% 


Erst,  General  Rules  and  Reguraddni:^   »   .i.-u. 


1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entRlid  oTl 
day  of  the  month  and  year  when  the  same  was  pleaded,  atid  niall  )5te  no 
other  time  or  date,  and  every  declaration  and  other  pleading  ^HM  m$ue 
(entered  on  the  record  made  up  for  trial,  and  on  the  judgment  TotI,'tAiaar' 
the  date  of  the  day  of  the  month  and  year  when  the  same  TespQcdvely 
took  place,  and  without  reference  to  any  other  time  or  date,  'unlciss  blfan^ 


wise  specially  ordered  by  the  Court  or  a  Judge. 


'-f 


S,  No  entry  of  continuances  by  way  of  imparlance^  curia  o<M^,*'*</lfi» 
dcecomat  non  mitU  breott  or  otherwise^  shall  be  made  upon  a^j  reoofd 
or  roll  whatever,  or  in  the  pleadings,  except  tbejurata  ponUur  in  ttMpeefUp 
which  is  to  be  retained.  ^ 

Provided  that  such  regulation  shall  not  alter  or  affect  any  existing  ;^es 
<if  practice  as  to  the  times  of  proceeding  in  the  cause. 

"Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  eontiniuanC€t 
is  now  by  law  pleadable  in  Banc  or  at  iV2ix  Prius,  the  same  defence  ^nay 
1>e  pleaded,  with  an  allegation  that  the  matter  arose  after  the  last  pleading, 
or  the  issuing  of  the  jury  process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  acopmjpa^ed 
by  an  affidavit  that  the  matter  thereof  arose  within  eight  days  next  bef<^ 
the  pleading  of  such  plea,  or  unless  the  Court  or  adjudge  ,sh|dl  o^jber- 
wise  order.  , . 

'3.  All  judgments,  whether  interlocatoiy  or  final,  shall  be  eiitend  of 
record  of  the  day  of  the  month  and  year,  wbctfier  in  term  or  iiatiiiw, 
"wheh  ngned,  and  shall  not  have  relation  to  any  other  day. 

Provided  that  it  shall  be  competent  for  the  Couit  or  a  Judf^  tts  ovdd' a 
judgment  to  be  entered  nunc  pro  /imc.  '/ 

,4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  (o  sdt 
fir  defend- 

!.-  Sw  And  whereas  by  the  mode  of  pleading  hereinafter  pretcrflied»  t)ie 
'•everal  disputed  facts  material  to  the  merits  of  the  case  will,  before  the 
trial,  be  brought  to  the  notice  of  the  respective  parties  more  distinctly  than 
"heretofore,  and  by  the  said  act  of  the  3  &  4  fF.  4.  c.  48.  s.  S3,  the  powen 
tAf  amendment  at  the  trial,  in  cases  of  variance,  in  particulars  not  material 
'fo'tlK  merits  of  the  case,  are  greatly  enlarged. 

Several  counts  shall  net  be  allowed,  unless  a  distinct  subjectonatter  of 
complaint  is  intended  to  be  established  in  respect  of  each ;  nor  ahall 
■several  pleas,  or  avowries,,  or  cognisances,  be  allowed,  unless  a  distinct, 
^ound  of  answer  or  defence  is  intended  to  be  established  in  respect 
of  each. 

Therefore,  counts  Ibunded  on  one  and  the  same  principal  matter  of 
complaint,  but  varied  in  statement,  description,  or  circumstances  only,  are 
not  to  be  allowed. 

Ex.  gr,  —  Counts  founded  upon  the  same  contract,  described  in  one  as  a 
contract  without  a  condition,  and  in  aoother  as  a  contract  with  a  condition, 

are 
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not  to  be  allowed,  for  they  are  founded  on  the  same  subject-matter  of  1834. 

complaint,  an^j^^ain  opl;  yafii^ons  in  the  statement  of  one  and  the  same 

contract. 

jt^jS^  qoiints  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange, 
M^  J^incnty  according  to  the  contract  of  sale,  for  goods  sold  and  deli- 
^^ffidy  fnd  for  the  pricf  of  the  same  goods  to  be  paid  in  money,  bm^  noC  to 
J^^oved, 

^{  .3o  cpunts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  price 
jfl'^tJ^  same  goods,  as  goods  bargained  and  sold,  are  not  to,  be  allowed. 
But  counts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the 

(^Dsideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be 
':con^idliri^'W  i^iunded  on  distinct  subject-matters  of  ooroplatnt,  for  the 

oelS  ab^  the  security  are  different  contracts ;  and  such  counts  are  to  be 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 
But  A  itoiiMt  upon  a  policy  of  insurance  and  a  count  for  money  had 
and  received,  to  recover  back  the  premium,  upon  a  contract  implied  by 
)a^,'imB  to  be  allowed. 

Two  co<intif  on  the  same  charter-party  are  not  to  be  alloweiL 
fiui  il  coiint  for  freight  upon  a  charter-party,  and  for  freight  pro  raid 
ilineris,  upon  a  contract  Implied  by  law,  are  to  be  allowed. 
'  Cdonts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land, 
Kt  Ittie  'sanie'  time,  are  not  to  be  allowed. 

'ill  adSdns  6t  tort  for  misfeasance  several  counts  for  the  same  injury, 
varying  the  description  of  it,  are  not  to  be  allowed. 
\r  tl»"ihe  like  aetioaa  Ibr  nonftasance,  several  counts  founded  on  varied 
^fatementi  of  the  same  duty^  are  not  to  t>e  allowed.  , , 

Several  counts  in  trespass  for  acts  committed  at  the  same  time^  9j;^ 
fpbioey  ai«  not  to  be  allowed. 

Where  several  debts  are  alleged,  in  indebiUUui  astumpsUf  to  be  d^.^n 
^p^P^ct  of  several  niatters ;  ex.  gr.,  for  wages,  work,  and  labour  as  a  hired 
servant,  work  and  labour  generally,  goods  sold  and  detivere^  goods 
bargained  and  sold,  money  lent,  money  paid,  money  had  and  irec^vecl, 
'^dilief  Iik^  the  statement  of  each  debt  is  to  be  considered  as  aitfouating 
'^fo  a'Wveral  odunt,  within  the  meaning  of  the  rule  which  forbids  the  use 
^6f  sevent!  counts,  though  one  promise  to  pay  only  is  alleged  in  consider- 
litlbn  of  all  the  debts. 

'"    iProvided  that  a  count  for  money  due  on  an  account  stated,  mayrbe 
joined  with  any  other  count  for  a  money  demand,  though  it  ni^  oot^ 
'  Intended  to  establish  a  distinct  subject-matter  of  comi^aiBt  in  respect  of 
eiich  of  such  counts.  :   > 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  oonsidefled 
as  precluding  the  plaintiff  from  alleging  more  breaches  than  one  of  Ihe 
same  contract,  in  the  same  court. 

JEx.  gr,  —  Pleas,  avowries,  and  cognizances,  founded  on  one  and  the 
sam^  principal  matter,  but  varied  in  statement,  description,  or  dnnim- 
stances  only  (and  pleas  in  bar,  in  replevin,  are  within  the  role),  are  not 
to  be  allowed. 

rx.  £r. -- Fleas  of  sd/i^  ad  diem,  and  of  Jo/t«^  j)oif  di^  are  both  pleas 

H  h  3  of 
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1854.         df  payment,  tcried  !tt  llie  dreulneteDce  of  time  «ily,  ^nd  are  tiift  «^ 
allowed.  •♦■.'•  ."»-.• 

But  pleas  of  payment,  and  of  accord  and  8atisfbction«  or  of  lelcm^BBfed 
distinct,  and  are  to  be  allowed.  *     /  > 

Pleas  of  an  agreement  to  accept  the  Mcvrttj  tif  A'  B.in  diaelMtge  el 
the  plaindfTs  demand,  and  of  an  agreement  te  accept  tiieaecuiitj  aiCMh 
Ibr  the  like  purpose,  are  also  distmct  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  seevrity  of  a  tiitid  penoa  in 
dncharge  of  the  ptaintiiT's  demand,  and  of  the  same  «giuetiienl»  da* 
scribing  St  to  be  an  agreement  to  forbear  Ibr  a  time,  in  censidenttiea  «f  ti» 
tame  security,  are  not  diidnct;  fbr  they  are  only  faciatiooaiA  tfasetaito* 
ment  of  one  and  the  same  agreement,  whether  raofe  or  lata  e:MeiKi«e^lB 
consideration  of  the  same  security,  and  not  td  be  allowed* 

In  trespass  quare  clauaum  JregU,  pleas  of  soil  and  Aneehold  of  Ihm  de> 
fbndant  in  the  locus  in  quo,  and  of  the  defendant's  right  to  as  casamcat 
there ;  pleas  of  right  of  way,  of  common  of  pasture,  of  commott  ^ 
turbary,  and  of  common  of  estovers,  are  distinct  and  aaa  to  b#  allowed*^  ^ 

But  pleas  of  right  of  common  at  all  times  of  the  yeatv  sad  o€  auch  right 
at  particular  times,  or  in  a  qualified  nuinner,  are  not  to  be  allowed. 
.    So  pleas  of  a  right  of  way  over  the  locvs  in  quo,  varying  the  termini  or 
he  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  dami^  feasant,  are 
to  be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved, 
or  the  times  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

Hm  examples,  in  this  and  other  places  speciied»  are  given  as  aome 
instances  only  of  the  application  of  ttie  rules  to  which  they  aaJbiey-hpit 
the  principlea  coniained  in  the  rules  are  not  to  fan  considered  aa,rortriflM 
by  the  examples  specified. 
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6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance  shalH  have 
been  used,  ii^  ajpparcnt  violation  of  the  preceding  rule,  the  opposite  party 
shall  be  at  liberty  to  apply  to  a  Judge,  suggesting  that  two  or  more'^of 
the  counts,  pleas,  avowries,  or  cognizances  are  founded  on  the  same 
subject-matter  of  complaint,  or  ground  of  answer  or  defence,  for  an  oraer 
that  all  the  counts,  pleas,  avowries,  or  cognizances  introduced  in  violation 
of  the  rule  be  struck  out  at  the  cost  of  the  party  pleading ;  whereupon  the 
Judge  shall  order  accordingly,  unless  he  shall  be  satisfied,  upon  cause 
shewn,  that  some  distinct  subject-matter  of  complaint  is  bonAfide  intended 
to  be  established  in  respect  of  each  of  such  counts,  or  aome  distinct 
ground  of  answer  or  defence  in  respe^  of  each  of  such  pleas,  avowries,  or 
cognizances,  in  which  case  he  shall  endorse  upon  the  summons,  or  state 
in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied ;  and  shall  also 
speciiy  the  counts,  pleas,  avowries,  or  cognizances  mentioned  in  such 
application  which  shall  be  allowed. 

7.  Upon  the  trial,  wnere  there  is  more  than  one  count,  plea,  uvowry,  or 
cognizance  upon  the  record,  and  the  party  pleading  fails  to  estd>lish  a 
distinct  subject-matter  of  complaint  in  respect  of  each  count,  or  some  dis- 
tinct ground  of  answer  or  defence  in  respect  of  each  pfas,  avowry,  or 

cognizance. 
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^,»  vBfdJct  and  judgment  shall  pass  against  him  upoQ.eac|i  ^99^* 

count,  plea,  avowry,  or  cognisance,  which  he  shall  have  so  failed  to  est»- 
biiiht«Bdfae>  shall  be  liable  to  the  other  party  for  all  the  costs  occasioned 
by  such  count,  plea,  avowry,  or  cognizance,  including  those  of  the  evidence^ 
M  well  as  those  of  the  pleadings;  and,  further,  in  all  cases  in  which  an 
af^iHciMioii  to  a  Judge  has  been  made  under  the  preceding  rule,  and  any 
count,  plea,  avowry,  or  cognisance  allowed  as  aforesaid,  uppn  the  ground 
tfaaftiCMiie  distinct  subject-matter  of  complaint  was  bondjide  intended  to 
bd^stabltsbed  at  the  trial  fai  respect  of  each  count  so  allowed,  or  sooie 
ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or 
so  allowad,  if  the  Court  or  Judge,  before  whom  the  trial  is  had, 
■haUrbe  of  opinioii  that  no  such  distinct  subject-matter  of  complaint  was 
iondjide  intended  to  be  established  in  respect  of  each  count  so  allpyred,  or 
B^auoh  dutinctgrouod  of  answer  or  defence  in  respect  of  each  plea,  avowry, 
JiK-ffogntzaBoe  so  allowed,  and  shall  so  certify  before  final  judgment,  su^ 
^paity  so  pleading  diall  not  recover  any  costs  upon  tlie  issue  or  issues 
upon  wlfich  he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cog- 
'ilpancft  with  nipect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall,  in  all  cases,  be  stated  in  the  margin  of 
a  declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff; 
.wad  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  any  sub- 
sequent pleading. 

.     Provided  that,  in  cases  where  local  description  is  now  required,  snch 
local  descpption  shall  be  given. 

^nnc^.-  In  a  plea,  or  subsequent  pleadmg,  intended  to  be  pleaded  in  bar  of 

'  Ae  wliole  action  generally,  it  shall  not  be  necessary  to  use  any  allegatien 

^-'^deiumem  ffon,  or  so  the  like  effect,  or  any  prayer  of  judgment;  noi?  shall 

it  be  necessary,  in  any  replication  or  subsequent  pleading,  intended  to  be 

pleade^  in  maintenance  of  the  whole  action,  to  use  any  allegation  of 

^  "  nredudi  «o»,'*  or  to  the  like  effect,  or  any  prayer  of  judgment ;  and 

**  ali  pleas,  replications,  and  subsequent  pleadings,  pleaded  without  siich 

formal  parts  as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as 

pleaded  respectively  in  bar  of  the  whole  action,  or  in  maintenance  of  the 

whole  action.     Provided  that  nothins  herein  contained  shall  extend  to 

cases  where  an  estoppel  is  pleaded. 

I  • 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shaU  com- 
tneoce  as  follows :  —  '*  The  said  defendant,  by  ,  his  attoniey, 
cTy  *<  in  person,**  &c]  says  that** 

11.  It  shall  not  be  necessary  to  state,  in  a  second  or  '  other  plea  or 
avowry,  that  it  b  pleaded  by  leave  of  the  Court,  or  according  to  the  form 
of  the  statute,  or  to  that  effect. 

1 2.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  eitlier 
party  shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as 
if  a  protestation  had  been  made. 

'    13.  All  special  traverses,  or  traverses  with  an  inducement  of  affirmative 
matter,  shall  conclude  to  the  counuy. 

H  h  4  Provided 


^kj«^^.      p)ca(iing  over  to  the  inducement,  when  the  traverBe  is  immaterial.    tii;.>  In 

14.  f  be  ^rm  of  a  demurrer  shall  ^e  ps  ^Qw^;-^V,7M^i4^#pn^t, 

''T'l  r^'  '  ^^^  attorney  [or,  «•  in  person/*  &c,  pr/;f«  iai»ifUiflr,?3nWj9^ 

tbattiiedeclariktion  [or,  "plea,**  &c.]  is  no(aiifficieiitialaw«**9|^^im|.t||«r 

special  cai^scs  of  demurrer,  if  any.  ..'i      <i,  r.i   .v/iJ^k 

'  ^e  form  ot  a  joinder  in  demur 


fa  joinder  in  den^unqer  shall  be  as  4oUoiy^f/rrrt'<T^ 
plamtirf  [or,  '(defepdani,  *'J  ?ays,^ tbaf  thedcclap^J^km. [^r,: '« W^*!if^lm\ 
suftcient  in  law."  ;.»■...••.••     '      •     '  ^     ;  •  moi;.\.i:'..1'  '•uio 

^  J5.  Tbe  entry  of  {iroeeeditifft  t6h  the  record  for  trial,  orNdn  ihii  jtiiga^t 
r«U:(accardiiig  «a  tbl»  naCdre  bT  die  ease),  ahall  b^'tiar^'icriM^^d 'i3u!ff^ 
be  JO  flid, -the 'ftrst  entry  of  the  proceedings  in  the  'catts^^''tir'6f  Wny  pai^ 
tbd-cof,  vpoii  Mcord,  and  no  fees  shall  be  i^yaBle  in  i^peci'it  iSiif'yrm 
entry  made,  or  supposed  to  be  made,  on  any  roll  or  rei^iird  whate^^  '^** 

'19.  No  fees  shall  be  cliarged  in  respect  ot  more  than  one  issue  by  any 
of'  the  officers  of  the  Court,  or  of  any  Judge  at  the  assies,  or  'any  cSbet^ 
officer,  k\  any  action  of  assumpsit,  or  in  any  action  of  diebt  oi|  simple 

cdiMraCi,  or  in  any  action  on  the  case. 

^  ■')'    •      J",  ,-v. 

17.  When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in 
all  cases,  and,  as  near  as  may  be,  in  the  following  form,  muiatU 
mutandis: —  \ 

''CD.     1  The  day  of  .    ,  >;  :  •    The 

ats.         I  defendant,  by  ,  his  attorney  {or,  "  in  person,'* 

j1.  B.      J  &c.],  fays,  that  the  plaintiff  pught  not  further  to  maintam 
his  action,  because  the  defendant  now  brings  into  Court  the  sum  of 
£  ,(.-..-  ^  j.rmdrtohe  paid  to  the  fdamtiff.     AinI  the  iM^itditiA  fVMhW 
s2Q^tbRttt»e-plaintiir  hasnotauttahied  damages  (or, 'in  ktOikiB'dtikfii^ 
'MM*  ¥«ls  «»ot  iadebted  to  the  plaifitiff,'*]  toa  greater  WndifMC'lHttiW'' 
said   sum,   Sctu,  in  arespect  of  the    cause  of  action  in  tfe'a^cfiififtitfA* 
mi!^tMHBtd«<aQd  ibis  he  is  ready  to  Ycrify.     Wbtrefei^  he^ili^  Judgms^ 
if.ti^.plaio4ifrought(tirtherto  maintain  his acCion."  '^    *'  *   ^"  *^ 

ik,  Nq  rule  or  Judge's  order  iio  pay  rooi^y  into  Count labaU/rlW). 
necessary,  except  under  the  3  &  4  H\  4.  c>  42.  «.  21.,  but  tUe  money  tbattn 
be  paid  to  the  proper  officer  of  each  Court,  who  shall  grre  ^.nscei^'lGri* 
the  amount  in  the  margin  of  the.plea,  and  the  said  sum  st^  be  ptti4  ottC 
to  tnc  plaintiff  on  demand.  >     . 


19»  'The  plaintiff,  aflar  the  delivery  of  a  pica  of^  paynaent  of  mon^y' 
iiit^'Coiirt;  s^ali  bb  at  liberty  to  reply  to  tlie  same  by  accepting  the  suin, . 
norpUrd  into  Couft'fn  full  sa^sfactlon  and  discharge  of  the  cause  of  action 
in  respect  of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty,  in  that 
ca^,  to  tax  his  costs  of  suit,  and,  in  case  of  nonpayment  thereof  within, 
fonV-^^ht  hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed,  or  the 
plfti^ftiff  may  reply  <*  that  he  has  sustained  damages  [or,  *<  that  the  def^^no- 
anl  is  indebted  to  him,*'  as  the  case  may  be,]  to  a  greater  amount  than  th^  .. 
said  stfm:"  aAd  in  the  cYcnt  of  an  issue  thcrcun  bcin;:  found  for  the  * 

defendant 
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<i9IK  In  ATI  eases  under  the  3  8c  4  ff,  4,  c.  42.  «.  10.,  in  which,  after  a 
pifeii  in  abatement  of  the  non-joinder  of  another  person,  the  plaintiff  shall, 
without  hating  proceeded  to  trial  on  an  issue  thereon,  commence  another 
action  against  the  defendant  or  defendants  in  the  action  in  which  such 
pliMi  in  abatement  shall  have  been  pleaded,  and  the  person  or  persona 
niBled-ln  -audi  plea  in  abatement  as  Joint  contractors,  the  commencement 
of  the  declaration  shall  be  in  the  following  form :  — 

,  "  (F<n«e.)  ^.  B.,  by  J5.  ^.,  his  attorney  [or^  "  in  his  own  proper 
pmni|^*  &c.],  complains  of  C.  D,  and  G»  H.,  who  have  been  summoned 
to  answer  the  said  ^.  B.,  and  which  said  C.  D.  has  heretofore  pleaded  in 
abatefnent  the  non-joinder  of  the  said  G,  JET.,*'  &c.  [the  same  £onn  to  be 
used,  mtUatis  muUmdis,  in  cases  of  arrest  or  detainer]. 

81.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent, 
of 'executors  or  administrators,  or  persons  authorised  by  act  of  Parliament 
to  sue  or  be  sued  as  nominal  parties,  the  character  in  which  the  plaintiff 
or'defendant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in  any 
case  be  considered  as  in  issue,  unless  specially  denied. 


<  1  1    •  .    ^ 


Pleadings  in  particular  Actions. 


•J. 


""•'   ■  I.  AnumptU* 

,.|«^ ,  ^n  all. actions  of  assumpsit,  except  on  bills  of  exchang*  and  promis- 
ta^  po^f^.  the.  plea  of  non  assumpsit  shall  operate  ool^  aa  a  denial  in  fact 
o(^|^e,,ex|^ress  contract  or  promise  alleged,  or  of  the  matleni  of  fact  from 
wjyl^^Ms.opntmct  or  promise  alleged  may  be  implied  by  law. 

tJSffnffr,'  •—  Id  an  action  on  a  warranty,  the  plea  will  operate  aa  a  denial 
of  the  fact  of  the  warranty  having  been  given  upon  the  dleged  ceiriK^ 
sideration,  but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  in- 
suiitnbe,'of  the  subscription  to  the  alleged  policy  by  the  defendant,  but 
net  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of 
the  iUeged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions 
against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any 
express  contract  to  the  effect  alleged  in  the  declaration,  and  of  such  baiU 
meht  or  employment  as  would  raise  a  promise  in  law  to.  the  effi^ 
alleged,  but  not  of  the  breach. 

In  an  action  of  indebitalus  attumimt  for  goods  sold  and  delivered,  the 
plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery 
in  point  of  fact;  in  the  like  action  for  money  had  and  received,  it  will 
operate  as  a  denial  both  of  the  receipt  of  the  money  and  the  existence  of 
those  facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the 
^sc  of  the  plaintiff. 

il.  In 


'^ ' 


dvUdiiil^<tb^  delbndaht  flball  be  entitled  to  judgment,  and  his  costs  1854* 

of  suit. 


4V&'  RE<4tJl^Jfi  ^ttftRAimSf  HlLAll^ ^PEIIM, 


*  9.' in  all  a<^obt  tipofk  Mds  df  exdurtige  iin^'ptytiAi(ihrf)kMlki''^M^^ 
of  nin  amtmfmt  shall  be  iiiadmissible.     In  Mdi'k<(!d)iktt/>'ttt(<M<flM»^ 
plek  in  denial  must  trarefte  some  matter  of  ftct^  e-  g',  -the  tfraiHt%'W^ 
ttitiLlbg,  dr  iHdcrniing,  or  accepting  or  presentlkig,  of  lUf^  *^^llh«lMiMFi 
Cff  the  bm  ornoie.  •  .     ,»f    .  --  ♦  ;.i  >  <>,ft 

,  3w  I»ef«ry  speeies  of  auumpak,  all  matters  in  confiesfiQp.iipfl^bitpijfi 
anoey  incUidia^  not  poJy  those  by  way  of  discharge^  but  tbofff^  vbi^abm 
Ibe  transactioA  to  be  either  yoid  or  voidable  in  point  qf  law,  e»,;^g^N^l^ 
of  fraud  or  otherwise*  shall  be  specially  pleaded^  £iVcfr^  hfAmcf^rm, 
oeeevture*— leleafle— paymeot-HPW^<'''nMnce— ~illeg«Ut}(  qf  cqiwidfjnyif?^^ 
ekher  by  atatute,  or  common  law  •— drawij^g^  andefwi^g^  aip(qe[)tiii|^/fa^^ 
bills  or  notes  by  way  of  aecommodationn-set-oQ^T-*  animal  i^m^ym 
unseaworthiasss  —  roisrepresentaition  •>«•  concealment,—  4enKti^-;^#|M|L 
▼arions  other  defencesv  must  be  pleaded.  ..  ,      ,,,^,. 

4.  In  actions  oh  policies  of  assurance  the  fntereet  of  the  «ssund  'mi^ 
be  ererred  thus :  —  **  That  A,,  j9.,  C,  and  D.,  or  soffie  or  dtieetf.  tbitai, 
were  or  was  interested,*'  ftc. ;  and  it  may  also  be  averted,  **  tlkt=  «ba>4ib 
surance  was  made  for  the  use  and  bene6t,  and  on  tha  accoiiflti  ttf -llM 
person  or  persons  so  Interested."  ■•  j 

•■••'•I 


II.  In  Cownant  and  Debt. 


'I' 


1.  In  debt  on  special^  or  covenant,  the  plea  of  turn  €8t  Jhstum  ihtH 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fji^t  opl^ ;  ^ 
all  other  defences  shall  be  specially  pleaded,  including  .mattei>.  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  plea  of  ni^  debet  shall  not  be^kUo^ed  in  any  action. 

3^  In  actions  of  debt  on  simple  contract,  other  thi^a  <V9  bills  pf  exeha^ge 
and  pioaussory  notes,  the  defendant  may  plead  that  <<  he  Qever;W^;^^- 
debted  in  rot^nner  and  form  as  in  the  declaration  alleged ;  '*  a^d.fij^h 
plea  shall  have  the  same  operation  as  the  plea  of  non  astumpsii  in  m- 
debUatus  asmmjmi  :  and  all  matters  in  confession  and  avoidance  sfaaH  be 
pleaded  specially,  as  above  directed  in  actiobs  of  ainimpif/.  '^  ' 

.  ,4*  Jn.  other,  actions  of  debt,  in  which  the  plea  pf  nJU  debet  ha^.j^een 
hitherto  allowed,  including  those  on  bills  of  exchange  ,and  picomi^^icwir 
notes,  the  defendant  shall  deny  specifically  some  particular  matter  of  fact 
^lles^  in  the  declaration,  or  plead  specially  in  confession  and  avoidance. 

'     I      •  ■  r        .  , 

III.  Detinue* 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of 
the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein ; 
and  no  other  defence  than  such  denial  shall  be  admissible  under  that  plea. 

IV.  In  Case. 

1 .  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  s 
denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  hav^  been 

committed 


^mfifiii$^kf>tti9A9iw4a^ti  ma^  not  lof.  the  £m»  sttte4  ta  thf^  induce-  l§9^«t 

i«ffplt|.  wtKiiPoo^n^.idefimceAban  sucb  dtiual  sl^aU  b^  admittiUl^  iMuler-. 

vmUff%>'9ti  f¥il^  ^IkHS^  ^i^  ^^  ded«r«tioD.  JKa  gr-  —  In  IM)  action  9^. 
tht  case  for  a  miiiance  to  the  occupation  of  a  house,  bjr  cunning,  on  ^^ 
offenriTe  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only  that 
tik  defendant  carried  on  the  alleged  trade  iit  such  a  tray  as  ta  be  a 
i^Cdtence  (o  the  occupation  of  the  house,  and  will  not  bperate  as  a  denial 
of' the  f>lainttfr*R  Occupation  of  the  house.  In  an  action  on  the  case  f6r 
dbgtrttctfng  a  f%bt  of  way,  such  plea  will  operate  as  a  denial  of  the  ob- 
stfkidtfoti  only,  lind  not  of  the  plaintiff's  right  of  way;  and,  in  an  action  for 
odiiirertfhg' die  phnhtiff's  goods,  the  conversion  only,  and  not  the  plain- 
tnrii^e  to  the  goods.  In  an  action  of  slander  of  the  plaintiff,  in  his 
0liH*6,  pltrf<M6n,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  precisely  as  at  present,  in  denial  of  speaking  the  Words,  of 
^pinktng  them  naliciously,  and  in  the  sense  Imputed,  and  with  reference 
H»4bt  plaintiff%  office,  prolession,  or  trade ;  but  it  will  not  operate  as  m 
denial  of  the  fact  of  the  plaintiff's  holding  the  office,  or  being  of  the  profea- 
aiip  IM"  tnule  alleged.  In  actions  for  an  escape,  it  wiU  operate  as  a  denial 
of  the  neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  debt, 
judgment,  or  preliminary  •proceedings.  In  this  form  of  action  against  a 
carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  Iors  or 
damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier 
iMr*hii«^  or  of  the  pui^Knefor  which  they  were  leceired. 

'"§.'Afl' matters  in  cotifes^ion  and  avoidance  diall  be  pleaded  ftpedAlly, 

n'inmcldonk  €i  duumpsii. 

.  'I''  i' 

V.  In  Trtsp^tt*  ^ 

''"'^'J'  In  actions  of  trespass  quare  chimim  fregii,  tfie  elMe'  or  ^oe  in 
wfiich,  &c.  must  be  designated  in  the  declaration  by  name  or  alstttieb^  or 
fl^r  description  ;  in  failure  whereof  the  defendant  may  demur. 

'.'■V    i .  I  .       .  .      ■ , 

.^j  %..In  actions  of  tresj^ass  <puare  dau^ykm  Jregil,  the  plea  of  not  guitty 
shall  operate  as  a  denial  that  tlie  defendant  committed  the  trespass  aUegt^d 
in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintilf 's  possession  c^ 
^H^t  of  possession  of  that  place,  which,  if  intended  to  be  clenied,  must 

^' trarened  specially.  '  ' 

^•<''  ■         .        ~  ... 

..  3»  In  actions  of  trespass  de  bonis  asportatis,  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged, 
by  taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintiff 's 
property  therein. 

4.  Where,  in  an  action  of  trespass  ^uare  dausumJrfgUy  the  defendant 
pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  fb^^ltie 
plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distributively ;  aild 
if  a  right  of  way  with  cattle  or  on  foot  only  sliall  be  found  by  the  jury,  a 
verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the  trespasses 
proved  as  shall  be  justified  by  the  right  of  way  so  found,  and  for  the 
plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be  so  jiutified. 

»)  5.  And 


«r« 


REOUEJBi  GBNEELALES^  HiLA^RY)  SEBM , 


>vV9«* 


v..  ,.-.'■•  ■". 
•  f.ir.q-<r-..-    '.'yi-n  . 

^T    v.- 1    J.;'.'  T 

*•    .  •  ''i;:  .. 
vf  ■'.  ■•-  **•- 


U«:  fit 

*  Date  of 
declaration. 


^  Date  of  first 
writ. 


defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cafld^ 
inw^^:)iorie%ab6ap,  oienj  and  cows,-^and  Msucda-t^kdi  tlKr9aD^)if  a 
right  of  common  for  some  particular  kind  of  coMai|opabl»>  aatlte  imaif^  ha 
IfHind  liyi  tke-jufj, «  vardkt  rfiall  pass  for  the  defendant  in  vespoet  ofltocb 
•f-tlw.friniai^ai  proved  aa  sbail  be  justtfied  by  the  right  of -^temroon  so 
found,  and  for  the  plaintiff  in  rtspect  of  the  tratpassea  wkidi  idHik^otife 
so  justified. 

6.  And  in  all  actions  in  which' such  right  of  way  or  common  as  afore- 
saidi^«iK.cli)ier  aioMlir.rigfaC  is  ao  pleaded,  tfa8t4ha  allegiifi^it^  ar^  the 
extent  of  the  right  are  capable  of  being  Anstrued  distributively,  tbey  shall 
be  taken  distributlvcly.  •  ...  .i..-M"'  '-^j    . 

*  Fhjtided,  nevertheless,  that  nothing  contained  in  th^  fiftti^  ^ifdi.  (v 
seventh  of  the  above-mentioned  general  rules  and  regulations,  or  in  any  or 
the  above-mentioned  rules  or  regulations  relating  to  pleading  in  panwular 
actions,  shall  apply  to  any  case  in  which  the  declaration  shall  bear  twe 
b<ffore  the  first  day  of  Easier  term  next. 


.n> 


.  '♦ 


t. 

•  ••* 


Issues,  Judgments,  and  other  Proceedings,  in  Actions 
commenced  by  Process  under  2  H\  4.  c.  39.,  shall  be  in 
the  several  Forms  in  the  Schedule  heremito  annexed,  or 

^  to.lhe  like  effect,  muUUis  mutandis:  Provid^drthftt)  in 
case  of  non-compliance,  the  Court  or  a  Judge  ma^givr 
leave  to  amend*  V 


■I*.'     *   '     '• 


■  .-.}. 


No.  1. 


'."    v^ 


Vt- 


Form  of  an  Issue  in  the  A7ri^*«  Bench,  Commom  Pieas^^r  EMcbefker^ 


m 


'"'  ^  Iti  the  King's  Bench  ;  or. 
In  the  Comition  Pleas ;  or, 
In  the  Exchequer. 

Tlie»  day  of  .in 

the  year  of  our  Lord  18     . 

(  Penue,^  A.  i^.,  by  E*  F;  his  attorney  [or,  in  his  own  proper  person,  or 

by  E'  F»f  who  is  admitted  by  the  Court  here  to  prosecute  for  the  s^d 

A.  B.J  who  is  an  infant  within  the  age  of  twenty-one  years,  as  the  next 

fViepd  of  the  said  ^.  j9.,  as  the  case  may  be],  complains  of  C  i>„  who 

has  been  summoned  to  answer  the  said  A.  B,  [or,  arrested  or  detained  ifi 

custody],  by  virtue  [or,  served  with  a  copy,  as  the  case  may  be,]  of  a  writ 

issued  on  ^  the  day  of  ,  in  the  year  of  our  Lord 

18     ,  out  of  the  Court  of  our  Lord  the  King  before  the  King  himself,  at 

Westminster  [or,  out  of  the  Court  of  our  Lord  the  King  before  his 

Justices  at  TFeslminiter,  or,  out  of  the  Court  of  our  Lord  the  King  before 

5*  the 


liiB  JBii^ii»  of  Hi  Exditqaar  ti  H^mmHarf  m  tbe  caw  Tatt^^\te]tJor 

■3  fCopy  tiiB  dctlandou  from  these  words  to  the  end^  and  tbe  pka.  aad 
aAUHfueBVpleadSiq^  to  the  jofaider  of  issue.] 

Haifl^taroifioR  the  sheriff  is  commaiided  that  he  cause  to  coin»heie^  Onthe 
<y  .v..   .:  day  of  ,  twelve,  &a,  by  wbom^  &c.|  and  wiio  neilh^ 

4lctftioi»CDgiiiae^  &e.,  because  as  well,  Ae. 

Na  2.  ,    ,  . 


^b  &rm  9f:Md.Firiui  JUcord,  in  tkg  Xmgt  Beach,  Ommon  Ptum,  ••* ' 
Ufliti;  V -.;     i    .'1.     .  JExckeqner,  >  ■ 

\    [Tbe  Pladiat  are  to  be  omit^d.] 

G^i;  t(|^  jissue  to  the  eod  of  the  award  of  the  venire,  and  proceed  as 
.follows :  — 

uihltfrjT'*'*!^*  9**  ^®**  day  of  ,  in  the  year  ,   ■Teste  of  dis- 

^^inry  )>^i!rf!en  t^^  parties  aforesaid  is  respited  here  until  the  •»  h^b^'oarno 

day  of  ,  unless  shall  fintcooie   ^  ^a 

onthe'  day  of  ,  at  ,  according  to   ofaistrtJm!^ 

the  form  of  the  statute  in  such  case  made  and  provided  for  default  of  the   Qf  ^^  corn, 
jurors,  because  none  of  them  did  appear.     Therefore  let  the  sheriff  have   c  p|„|  ^.  ^f 
the  bodies  of  the  said  jurors  accordingly.  sittings,  or 

The  posiea  is  to  be  in  the  usual  form.  *     commission  day 

ofassites. 

r.:   .If-     •  Na  3. 

ai  *ju  .'.i.j-      •  ... 

lo  .bw ,:  .1  '  'JTanii  tfjitdgmentfirthe  FiainHff'in  AsnumptU* 

ni  (\^  theiwue  tb  the  end  of  the  award  of  the  t>efdre,  ihd  piiiceed  as 

'IM|gwf-9a^  ■.,.-..  »<i;/ 

jffterwards,  the  jury  between  the  parties  is  respited  imtil  Che*  -   '  •  *  Return  of 

day  of  ,  unless  shall  first  come  distringas,  or 

onthe»»  day  of  ,  at  ,  according  to  the  form  of  the  *>*>'«"  "»!»«• 

statute  in  that  case  made  and  provided  for  default  of  the  jurors,  because  .      ^      1^ 

none  of  lliam  did  appear.  -  J^^^ 

Afterwards,  on  the^  day  of  ...»  ^om?  U^  parties 

aforesaid,  by  their  respective  attomies  aforesaid  [or  as  the  case  may  be],  '  ^^J  i  *If°" 

end  ,  before  whom  the  said  issue  was  tried,  MU)  sc^t  hither  mfn* 

bis  record  had  before  him  in  these  words :  —  >         ^<  . 

rr.  *      T  '^^  '*^'i^l 

Therefore  it  is  considered,  that  the.  said  J.  J7.  do  recover  against  th^  ^d 
C,  D.  bis  said  damages,  costs,  and  charges  by  the  jurors  aforesaid^  in/orm 
aifbresud  assessed,  and  also  £  for  his  costs  and  chai^gi^  bv  Ae 

'Court  here  a^udged  of  increase  to  the  said  A.  B.^  with  his  as^t ;  !whic|i 
said  daiDMges,  costs,  and  charges  in  the  whole  amount  to  £  «,.fM^  ^ 
'4aid  d  27.  in  mercy,  &c.  .      .    i 

*»■•,.>  •  ■  ■ .;  »  .    .•  ti  )■    ' 

■.'i\'     •'. '   •  ••       •  •) 

•m  No.  4. 


4frif  REQULliE  GfiNERALESji  tiiLfcAY  Zfifiif, 

FainmofthelmtBfWhenUudbrteUdiolmtrUdlnfilmmff^*     -    • 

4*' 

After  the  joinder  of  issue,  proceed  as  follows :  — 

And  Ibrttmucb  as  the  sum  sought  to  be  recovered  in  this  suit,  and 

indorsed  on  the  said  writ  of  sununons,  does  not  exceed  20£.,  hereupon, 

•Teste  of  writ    on  the*  day  of  ,ii^ibejfar  , 

of  tri^l,  pursuant  to  the  statute  in  that  case  made  and  provided,  the  sheriff  ^or, 

'^'""^    -  '{^-  '     |||g  Judge  of  ,  being  a  court  of  record  ftir'iftte'rWbwy  of 

dibt  in  the  said  county^  as  the  case  may  be,]  is  commanded  ^Eiat  be  siitt^ 

mbn  twdve,  &c.,  who  neither,  &c.,  who  #iall  b^  swon^  triity  to  try  the 

ksue  above  joined  between  the  partiei  aforesaid,  ind  thfU  \i%'ptUlM:*to 

try  such  issue  accordingly,  and  when  the  same  sbaQ  have  1>een  trl^'thal 

he  make  known  to  the  Court  here  what  shall  hav^  bcien  done  by  iMaie 

of  the  writ  of  our  Lord  the  King  to  him  in  that  behalf  diriBcttfd,  vHOlh  ^ 

finding  of  the  jury  thereon  indorsed,  on  fhe  day  of  , 

ftc. 

No.  5. 

FormofWrUofTriai* 

WilUam  the  Fourth,  by,  &c.     To  the  sheriff  of  our  county  of 

[or,  to  the  Judge  of  »  beibg  a  court  of 

record  for  the  recovery  of  debt  in  our  county  of  ,  as  the  caia 

may  be]. 

Whereas  A.  B.,  in  our  0>urt  before  us  at  WettnUnster  [or,  in  our  Court 
before  our  Justioes  at  WeUn^ituUtf  or^  in  our  Court  before  tfa«  Bih>ns  of 
*  Date  of  first     ^^^  Exchequer  at  WetttninUer,  a»  the  case  mi|y  be]  i  on  the  *    v,!    . . , .  i 
w^of  i|^]|^  -  ^  P^  ^^  impleaded  C.  Z^,  in  an  action  on  pBQi9iapi|{or 

■"W»    .'.,1'.     as  the  case  may  be].  .  •./;.. 

For  that  whereas  one,  &c.  [here  recite  the  declaration  as  la/a  wijt.^ 
inquiry],  and  thereupon  be  brought  suit.  ,.■  -  , 

And  whereas  the  defendant,  on  the  day  of  ,|ast,lu 

,  his  attorney  [or  as  the  case  may  be],  came  iota  our -sfiid 
Court,  and  said  [here  recite  the  pleas  and  pleadings  to  the  joinder  of 
issue],  and  the  plaintiff  did  the  like.  And  whereas  the  sum  sought  to 
be  recovered  in  the  said  action,  and  indorsed  on  the  writ  of  sununoos 
therein,  does  not  exceed  20/.,  and  it  is  fitting  that  the  issue  above  joined 
should  be  tried  before  you  the  said  sheriff  of  [or.  Judge, 

as  the  case  may  be]  :  We  therefore,  pursuant  to  the  statute  in  such  caSf 
made  and  prorided,  command  you  that  you  do  summon  twelve  free  and 
lawful  men  of  your  county,  duly  qualified  according  to  law,  who  are 
in  no  wise  akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn 
truly  to  try  the  said  issue  joined  between  the  parties  aforesaid,  and  that  you 
proceed  to  try  such  issue  accordingly ;  and  when  the  same  shall  have  been 
tried  in  manner  aforesaid,  we  command  you  that  you  make  known  to  us 
at  Westminster  [or,  to  our  Justices  at  Westminster  j  or,  to  the  Barons  of 

9*  our 
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our  said  Exchequer,  as  the  case  may  be]  what  shall  have  been  done  by  1  SS4h 

▼irtue  of  this  writ,  wiih  the  6nding  of  the  jury  hereon  indorsed,  on  the 
day  of  next.  Witness  ,  at 

WiestmifUttr,  the  day  of  ,  in  the  year  of  our 

reign. 


No.  6. 

JFitrm  of  Indonement  tfiereon  of  the  Verdict.  '   ^"  •''''^ 

,  A  forwards,  on  the  *  day  of  ,  in  the  year  ^  *  Day  of  trial, 

before  me^  sheriff  of  the  county  of  [or,  Judge  of  the  Court 

of^,  f]  came,  as  well  the  within  named  plaintiff  as  the  within  named 

d^e«danty  by  Jieir  respective  attomies  within  named  [or  as  the  case  may 
b^J^  and  the  jurors  of  the  jury  by  me  duly  summoned,  as  within  commanded* 
alfpicamet  and^  being  duly  sworn  to  try  the  said  issue  within  mentioned,  on 
tb^r  oath  said,  that 

No.  7. 

Form  of  Indorsement  t/tereon,  in  case  a  ybnsuii  takes  place, 

[  After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned,**  proceed 
as  follows :  — ] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  A.  B., 
being  solemnly  called,  came  not,  nor  did  he  further  prosecute  his  said  suit 
against  the  said  C,  D, 

■ 

No.  8. 
i,  ,..  Form  of  Judgment/or  the  Ptatntif  t^  Trial  ^  the  Sktnf. 

[Copy  the  issue,  and  then  proceed  as  follows : — ]  i^mj  t.  *  i   ■  - 

*'  Aftof^ai^,  on  the*  day  of  ,  in  the  year  ,  came   *  'Dttfii)6ft^'^ 

the  parties  aforesaid,  by  their  respective  attomies  aforesaid  [or  as  the  case   '"*  judgHMmfc 
riMylJte],  and  the  said  sheriff  [or,  Judge,  as  the  case  may  be]  befbre  whom 
the  said  issue  came  on  to  be  tried,  hath  sent  hither  tfie  said  last-mentiODed 
itfrft,  with  an  indorsement  thereon ;  which  said  indorsement  is  in  these 
wards ;  to  wit,  • 

[Copy  the  indorsement.] 
Therefore  it  is  considered,  &c.  [in  the  same  form  as  before]. 


CASES 

ARGUED  AMD  DETERMINED  igg^. 

Court  of  COMMON  PLEAS, 

AND 

OTHER    COURTS, 


IN 


Easter  Term, 

In  the  Fourth  Year  of  the  Reign  of  William  IV» 


The  Judges  who  sat  in  Banc  during  this  term  werei 

TiNDAL  C.  J.  ^      AlDERSON  J, 

Park  J.  Vaughan  J. 

Gaselee  J. 


S.  Curtis  v.  J.  H.  Curtis*  ji/rtf  17. 

C LANDER.     The  first  set  of  counts  of  the  declare  "VoaluiT* 
ation,  after  setting  out  a  low,  scurrilous  letter,  which  ««i™itt«^  ** 

Act  lOf  WlUCll 

some  person  had  written  of  and  concerning  the  De-  f  can  tniu- 
fendant,    alleged   that    the    Defendant   slandered    the  P^  y^  >'' 
Plaintiff  by  imputing  to  him   the  authorship  of  this  |^'  **^^* 
letter,  and  saying  of  and  to  him  and  of  and  concerning 
the  letter,  «in  the  presence  of  divers  personS)  '*  I  now 
tell  you,  (meaning  the  Plaintiff,)  that  this  letter  is  your 
writing;  and  I  can  prove  it  on  the  oath  of  two  persons; 
Vol.  X*  I  i  and 
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and  I  can  transport  you :  denial  will  be  of  no  avail :  I 
can  produce  proof  indisputable."  Innuendoj  that  the 
Plaintiff  had  committed  an  offence  for  which  he  was 
liable  to  transportation. 

In  the  second  set  of  counts  the  letter  was  not  set  out, 
and  there  was  no  colloquium  or  allegation  that  the  De- 
fendant was  speaking  of  and  concerning  the  letter  set 
out  in  the  other  counts,  but  only  that  the  Defendant  in 
the  presence  of  divers  persons  said  of  and  concerning 
the  Plaintiff,  "  You  have  committed  an  act  for  which 
I  can  transport  you.'' 

A  verdict  having  been  found  for  the  Plaintiff, 


Spankie  Seijt.  now  moved  in  arrest  of  judgment. 
The  letter  set  out  in  the  first  set  of  counts  being  merely 
a  scurrilous  production,  and  not  one  for  the  sending  of 
which  the  writer  could  have  been  transported,  it  was 
not  an  actionable  slander  to  say  that  the  Plaintiff  could 
have  been  transported  for  writing  it  [TindalCi. 
The  Defendant  meant  to  impute  the  commission  of  an 
indictable  offence ;  as  to  trapsportation,  he  was  merely 
mistaken  in  his  law.]  And  the  Defendant  has  not  al- 
leged that  the  Plaintiff  published  the  letter,  only  that 
he  wrote  it.  [^Alderson  J.  The  letter  was  at  least  libel- 
lous, and  whoever  wrote  it  had,  thereby,  been  guilty 
of  an  indictable  offence.  Gaselee  J.  We  may  reject 
the  innuendo  that  the  Plaintiff  had  been  guilty  of  a 
transportable  offence.] 

Then,  the  verdict  is  general,  and  the  second  set  of 
counts  omits  to  recite  the  letter,  and  contains  no  co/- 
loquium  referring  to  it :  the  language  complained  of  is 
only  alleged  to  have  been  used  concerning  the  Plaintifi^ 
and  not  concerning  the  Plaintiff  and  the  letter  afore- 
said :  and  merely  to  say  of  a  man  that  he  has  committed 
an  act  for  which  he  may  be  transported,  is  not  an 
actionable  slander;  for  it  does  not  necessarily  follow 

that 
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that  he  is  to  be  transported  in  the  character  of  a  cri- 
minal. In  Scotland,  clergymen  are  said  to  be  trans- 
ported from  one  benefice  to  another,  instead  of  being 
preferred  or  translated,  as  in  England. 
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TiNDAL  C.  J.  We  must  understand  words  in  their 
ordinary  sense.  I  cannot  see  how  any  one  who  had 
heard  that  the  Defendant  was  able  to  transport  the 
Plaintiff,  could  form  any  other  supposition  than  that 
the  Plaintiff  had  been  guilty  of  a  crime.  In  Donnas 
case  (a)  the  words  were,  **  If  you  had  your  deserts,  you 
had  been  hanged  before  now."  Coke  moved  that  the 
action  did  not  lie,  on  the  ground  that  he  did  not  shew 
any  cause  why  he  should  be  hanged :  but  per  Curiam, 
contra,  ^^  It  shall  be  intended  he  had  committed  an 
offence  for  which  the  penalty  of  death  was  due  to  him: " 
and  Wray  C.  J.  said,  *^  It  hath  been  adjudged,  where 
one  writ  the  name  of  another  upon  a  wall,  and  writ 
also,  *  if  this  man  had  his  deserts,  he  should  have  been 
hanged  on  these  gallows,'  and  drew  a  pair  of  gallows 
on  the  wall ;  that  an  action  did  lie  for  this." 

Park  and  Alderson  Js.  concurred. 

Gaselee  J.  There  is  no  ground  for -the  objection. 
If  you  call  a  man  a  thief,  it  must  be  intended  that  you 
impute  that  he  has  committed  a  crime:  so,  if  you  say 
he  is  liable  to  be  transported. 

No  colloquium  is  necessary  to  give  a  slanderous  mean- 
ing to  such  words. 

Rule  refused. 

(0)  Cro*  Eli%.6%. 


lis 
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jtpriiiz.     Clark,  Administrator  of  Chasty,  v.  Hooper 

and  Others. 


Payment  of 
interest  on  a 
promissory 
note  to  an 
administrator, 
who  had 
omitted  to 
take  ont  ad- 
ministration in 
tlie  diocese  in 
which  the 
note  was  a 
honum  nota» 
iiUf  hdd  a 
sufficient  ac- 
knowledg- 
ment of  debt 
to  defeat  a 
plea  of  the 
statute  of 
Kmitatiom* 


*^PHIS  was  an  action  on  a  promissory  note  for  500/* 
made  by  the  Defendants,  at  Frome^  on  the  15th  of 
April  1822,  payable  to  John  Chasty  on  demand,  with 
interest  at  4^  per  cent,  from  the  day  of  the  date.  The 
Defendants  relied  on  the  statute  of  limitations  ;  and  the 
question  was,  whether  there  had  been  a  sufficient  ac- 
knowledgment of  the  debt  within  six  years,  to  support 
this  action. 

«/.  Chasty  died  intestate  in  1825,  with  bona  notabilia 
in  the  diocese  of  Bath  and  fVellsj  and  in  the  diocese  of 
Salisbwy. 

Mary  Chasty  took  out  administration  to  his  effects  in 
the  diocese  of  Bath  and  Wells.  The  promissory  note 
was  a  bonum  notabile  in  the  diocese  of  Salisbury. 

Receipts  for  interest  were  indorsed  on  the  note  by 
Mary  Chasty  till  1828,  when  she  died,  and  the  Plaintiff 
became  her  administrator  cum  testamento  annexo.  In 
that  capacity  he  received  from  one  of  the  Defendants 
40/.  in  respect  of  principal,  and  interest  on  the  note, 
within  a  year  before  the  action. 

A  verdict  having  been  given  for  the  Plaintiff  at  the 
last  Somerset  assizes  before  Williams  B., 


Coleridge  Serjt  moved  to  set  it  aside  and  enter  a 
nonsuit,  on  the  ground  that  Mary  Chasty  and  the 
Plaintiff,  as  not  having  taken  out  administration  in  the 
diocese  of  Salisbury^  were  not  strictly  entided  to  receive 
the  interest  which  the  Defendants  had  paid,  and  that 
therefore  the  acknowledgment  involved  in  such  payment 


was 
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was  inoperative  to  revive  the  debt.  An  acknowledg-  18S4. 
ment  of  debt  operates  to  revive  a  claim  barred  by  the 
statute,  only  because  it  implies  a  promise  to  pay ;  but 
the  Court  cannot  imply  that  the  Defendants  promised 
to  pay  persons  who  had  no  title  to  receive.  In  Mount- 
Stephen  v.  Brooke  {a)  the  defendants,  as  acceptors  of 
bills  of  exchange,  were  sued  by  the  holders;  and  it 
was  held  that  an  acknowledgment  made  by  the  defend- 
ants to  the  drawers  was  available  to  the  holders:  but 
there  the  acknowledgment  was  made  to  a  person  be- 
tween whom  and  the  defendants  there  was  at  least 
some  privity.  The  principle  of  that  decision  ought 
not  to  be  extended  to  a  case  in  which  the  party  to 
whom  the  acknowledgment  is  made  is  an  entire  stranger 
to  the  contract. 

TiNDAL  C.  J.  In  this  case  the  statute  of  limitations 
has  been  pleaded  to  an  action  on  a  promissory  note, 
and  the  Plaintiff  has  proved  payment  of  principal  and 
interest  within  six  years ;  not  indeed  to  one  who  had  a 
rightful  title  to  receive  it,  but  who  having  letters  of 
administration,  would  appear  at  least  to  stand  in  that 
situation.  In  the  mind  of  the  party  paying,  such  a  pay- 
ment must  have  been  a  direct  acknowledgment  and  ad- 
mission of  the  debt,  and  is  the  same  thing  in  effect  as  if 
he  had  written  in  a  letter  to  a  third  person  that  he  still 
owed  the  sum  in  question.  The  objection,  therefore^ 
which  has  been  made  falls  to  the  ground. 

Park  J.  I  am  of  the  same  opinion.  Primd  fade 
the  Plaintiff  had  a  title  to  receive  the  payments.  But 
if  it  had  been  otherwise,  the  payment  has  at  least  the 
same  effect  as  an  acknowledgment  made  to  a  third 
person. 

(a)  zB.^  Aid.  MX. 

lis  Gaselee 
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Clark 
Hooper. 


Gaselee  J,  The  recent  statute  provides,  that  no- 
thing contained  in  it  shall  alter  the  effect  of  payment 
of  interest. 

Alderson  J.  This  is  an  acknowledgment  that  the 
debt  exists ;  and  if  the  debt  exists,  the  law  raises  the 
promise  to  pay. 

Rule  refused. 


April  19. 


HOADLY  V.  M^LaINE. 


Where  an 
executory 
contract  is  en« 
tered  into  for 
the  fabrication 
of  goods,  with- 
out any  agree- 
ment  at  to 
price,  the 
xnemorandum 
of  the  con- 
tract required 
by  the  statute 
of  frauds  is 
sufficient  with- 
out specific- 
ation of  price* 


HTHIS  was  an  action  against  the  Defendant,  for  not 
accepting  a  landaulet  made  to  his  order  by  the 
Plaintiff. 

The  order,  which  was  in  writing,  and  delivered  to  the 
Plaintiff  on  the  15th  oi  May  1832,  was  as  follows: — 

"  Sir  Archibald  M^Laine  orders  Mr.  Hoadly  to 
build  a  new,  fashionable,  and  handsome  landaulet,  with 
the  following  appointments;" — [here  followed  a  minute 
detail  of  various  small  matters,  to  which  the  proprietors 
of  such  vehicles  attach  importance ;]  —  <^  the  whole  to 
be  ready  by  the  1st  oi  March  1833." 

The  carriage  was  completed  by  the  time  agreed  on ; 
but,  in  the  course  of  its  construction,  a  great  number  of 
alterations  and  additions  were  made  from  time  to  time  at 
the  request  of  the  Defendant. 

In  April  1883,  the  Defendant  wrote  to  the  Plaintiff, 
desiring  that  he  would  send  his  bill  for  the  carriage, 
and  announcing  the  Defendant's  intention  to  have  it  out 
immediately.  The  bill,  however,  amounting  to  480/., 
the  Defendant  refused  to  pay  it,  or  to  accept  the  car- 
riage.    Whereupon,  the  Plaintiff  brought  the  present 

action, 
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action,  and  a  great  number  of  coachmakers  having 
proved  that  the  landaulet  was  of  such  exquisite  vi^ork- 
nianship,  and  so  highly  ornamented,  as  to  be  cheap  at 
the  price  demanded,  the  jury  gave  a  verdict  for  the 
PIainti£^  with  £00/.  damages. 


1834. 


Jones  Serjt  obtained  a  rule  nisi  to  set  aside  this 
verdict,  on  the  ground,  first,  that  the  order  of  May  15, 
18S2,  being  silent  as  to  price,  there  was  no  sufficient  note 
or  memorandum  of  the  contract  under  the  seventeenth 
section  of  the  statute  of  frauds,  and  the  9  G.  4.  r.  14. 
In  Elmore  v.  Ktngscote  (a),  the  Court  said,  ^^  there  must 
be  a  note  or  memorandum  in  writing  of  the  bargain. 
The  price  agreed  to  be  paid  constitutes  a  material  part 
of  the  bargain.  If  it  were  competent  to  a  party  to 
prove,  by  parol  evidence,  the  price  intended  to  be  paid, 
it  would  let  in  much  of  the  mischief  which  it  was  the 
object  of  the  statute  to  prevent" — Secondly,  that,  con- 
sidering the  alterations  and  additions  which  had  been 
agreed  ta  while  the  vehicle  was  in  the  course  of  con- 
struction, the  contract  proved  did  not  coincide  with  the 
contract  of  the  15th  of  May  1832,  which  was  the  only 
one  set  out  in  the  declaration. 


Wilde  and  Coleridge  Serjts.  shewed  cause.  The  note 
is  sufficient;  for  the  statutes  require  only  a  memo- 
randum of  what  was  agreed,  not  a  memorandum  also  of 
what  was  not  In  Kenworthy  v.  Scqfield(fi\  Bayley  J. 
says  :•— *^  The  word  bargain  means  the  terms  upon 
which  parties  contract;  and  it  appears  by  Saunderson 
V.  Jackson  {c)f  that,  in  order  to  satisfy  the  statute,  the 
signature  must  either  be  to  some  written  document, 
containing  in  itself  the  terms  of  the  bargain,  or  con- 


(b)  »-ff.  a'C.947- 


(f)  a  A  ©•  P.  438. 


li  4 
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nected  with  some  other  document  which  does.'*  Where 
a  definite  price  for  the  article  has  been  agreed  on,  as 
in  Elmore  ▼.  Kingscote^  the  memorandum  of  the  bargain 
should  state  the  price ;  and  the  decision  and  language 
of  the  Court  in  that  case  turn  on  the  fact,  that  the 
definite  price,  which  was  part  of  the  bargain,  bad 
been  omitted  in  the  memorandum.  But  a  bargain 
made  without  specification  of  price  is  as  yalid  as  any 
other ;  where  it  is  so  concluded,  no  price  can  be  spe- 
cified in  the  memorandum ;  but  the  memorandum  dis- 
closing the  whole  that  has  been  reduced  to  certain^, 
is  sufficient  to  satisfy  the  statute.  And  all  the  writings 
which  relate  to  the  contract  may  be  taken  together,  to 
shew  what  the  contract  was;  Saunderson  v.  Jackson{a\ 
Here,  taking  the  Defendant's  letter  of  April  1853  in 
conjunction  with  his  order  of  May  18S2,  it  is  clear  that 
no  specific  price  was  contracted  for,  but  that  the  car- 
riage was  to  be  built  at  a  reasonable  price ;  else  why 
does  the  Defendant  desire  the  Plaintiff  to  send  in  his 
hiU  ?  In  a  case  like  this  before  the  statute,  where  no 
specific  price  had  been  fixed,  parol  evidence  might 
have  been  adduced  to  shew  what  was  a  reasonable 
price,  because  where  no  price  has  been  fixed  the  law 
implies  that  the  party  shall  pay  a  reasonable  price ;  and 
in  the  memorandum  required  by  the  statute  it  is  not 
necessary  to  state  what  the  law  implies.  EgerUm  v. 
MatheoasQ)).  In  the  various  decisions  on  the  fourth 
section  of  the  statute  of  frauds,  which  has  been  more 
strictly  construed  than  the  seventeenth,  the  specifi- 
cation of  price  has  never  been  insisted  on ;  and  as  a 
large  proportion  of  contracts  are  necessarily  entered 
into  without  such  specification,  the  inconvenience  of 
requiring  it  would  be  intolerable.  In  Neabury  v.  Arm^ 
strong{c\  Tindal  C.  J.  says :  — "  We  ought  not  to  be 

(c)  6  Bingb.  aoi. 


{a)  ^B.&P.  »38. 
(h)  6  Bast,  $06. 


too 
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too  strict  in  the  construction  of  these  instruments;  1834. 
for  if  every  agreement  entered  into  by  a  tradesman 
be  so  minutely  criticised,  it  will  be  necessary  to 
resort  to  an  attorney  in  the  most  common  intercourse 
of  life."  And  Butrougk  J.  says :  —  "  Whatever  is 
necessarily  implied,  may  be  taken  to  be  in  the  instru- 
ment" 

With  respect  to  the  alleged  variance,  it  would  be 
impossible  to  carry  on  business  in  many  departments  of 
trade,  as  that  of  tailors,  upholsterers,  builders,  and  the 
like,  if  every  alteration  or  addition  in  the  progress  of  an 
executory  contract  were  to  be  held  to  constitute  a  new 
and  substantive  bargain,  to  be  void  unless  evidenced  by 
a  new  memorandum. 

Atcherley  Seijt  (late  Jones).  The  cases  on  the  fourth 
section  of  the  statute  of  frauds  may  be  dismissed  on  the 
consideration  of  the  present  question,  because  the  diffi- 
culty with  respect  to  executory  contracts  never  arose  till 
by  the  9  G.  4.  c.  14.  s,  7.,  after  reciting  the  enactments 
of  29  Car.  2.  c.  3.  s.  17.,  it  was  enacted,  "  That  the 
said  enactments  shall  extend  to  all  contracts  for  the 
sale  of  goods  of  the  value  of  10/^  sterling  and  upwards, 
notwithstanding  the  goods  may  be  intended  to  be  de* 
livered  at  some  future  time,  or  may  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery,  or  some  act  may  be  re* 
quisite  for  the  making  or  completing  thereof,  or  render^ 
ing  the  same  fit  for  delivery." 

The  passing  of  that  statute  has  rendered  it  necessary 
to  introduce  into  the  memorandum  of  executory  con- 
tracts as  much  precision  as  is  required  in  the  memo-» 
randum  of  contracts  for  goods  ready  to  be  delivered. 
The  object  of  requiring  that  precision  was  to  prevent 
attempts  to  alter  the  terms  of  a  contract  by  peijuiy;  an 

attempt 
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attempt  that  can  never  succeed  where  all  the  material 
terms  are  evidenced  by  writbg.     But  price  is  of  all  the 
ingredients  of  a  bargain  the  most  important;  and  to 
leave  executory  contracts  open  in  thb  respect^  is  to 
afford  temptation  and  facility  for  the  mischief  which 
the  statute  of  frauds  seeks  to  prevent.     A  specific  price 
ought)  therefore,  to  be  agreed  on  and  expressed  on  the 
face  of  the  memorandum ;  and  if  it  be  agreed  on  and  not 
expressed  -^  which,  for  aught  that  appears,  might  have 
been  the  case  here  —  the  omission  to  note  it  in  the 
memorandum  of  the  bargain  affords  as  wide  an  opening 
for  peijury  as  if  there  had  been  no  memorandum  at 
all.     The  didum  of  the  Court  in  Elmore  v.  Kingscote  is 
general  and  unqualified.     And  the  objection  with  re- 
spect to  the  variance    remains   unanswered;    for  the 
carriage,  in  respect  of  which  the  Plaintiff  has  given 
evidence,  is  so  different  from  the  carriage  described 
in  the  order  of  May  1832,  that  it  could  only  be  the 
result  of  an  entirely  new  contract,  and  on  that  new  con- 
tract the  Plaintiff  should  have  declared. 


TiNDAL  C.  J.  This  is  an  action  against  the  Defend- 
ant for  not  accepting  a  carriage  built  pursuant  to  his 
order ;  and  the  question  depends  upon  the  construction 
to  be  put  on  the  statute  9  G.  4.  c.  14.  5.  7.,  which  ex- 
tends to  executory  contracts  the  enactments  of  the 
29  Car.  2.  c.  3.  s.  17.,  as  to  executed  contracts  for  sale 
of  goods,  by  providing,  <<  that  the  said  enactments  shall 
extend  to  all  contracts  for  the  sale  of  goods  of  the  value 
of  10/.  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time, 
or  may  not  at  the  time  of  such  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  deliveiy, 
or  some  act  may  be  requisite  for  the  making  or  com- 
pleting thereoi^  or  rendering  the  same  fit  for  delivery.^ 

The 
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The  same  construction,  therefore,  must  be  put  on  the 
one  act  as  on  the  other ;  but  the  extreme  accuracy  of 
mind  of  the  framer  of  the  latter  act  is  shewn  in  this, 
that  while  the  statute  of  frauds,  in  its  enactments  touch- 
ing contracts  for  the  sale  of  goods,  employs  the  word 
pricCy  the  framer  of  t|)e  latter  act  has  substituted  the 
word  value^  so  that,  where  the  parties  have  omitted  to 
fix  a  price,  it  may  be  open  to  a  jury  to  ascertain  the 
value  in  dispute. 

The  question,  therefore,  is,  whether  the  order  of  Jlfoy 
1832  is  a  sufficient  note  or  memorandum  of  the  bar- 
gain between  these  parties,  within  the  seventeenth  sec- 
tion of  the  statute  of  frauds ;  and  I  am  of  opinion  it  is. 

It  is  clear  that  a  contract  for  the  sale  of  a  commodity, 
in  which  the  price  is  left  uncertain,  is,  in  law,  a  contract 
for  what  the  goods  shall  be  found  to  be  reasonably 
worth.  This  is  no  new  doctrine;  for  in  Blackstofu^s 
Commentaries^  b.  2.  c.  30.,  it  is  laid  down,  that  ^^  express 
contracts  are  where  the  terms  of  the  agreement  are 
openly  uttered  and  avowed  at  the  time  of  the  making, 
as  to  deliver  an  ox,  or  ten  load  of  timber,  or  to  pay  a 
stated  price  for  certain  goods ;  —  implied^  are  such  as 
reason  and  justice  dictate,  and  which,  therefore,  the  law 
presumes  that  every  man  undertakes  to  perform :  —  As, 
if  I  take  up  wares  from  a  tradesman,  without  any  agree- 
ment of  price,  the  law  concludes  that  I  contracted  to 
pay  their  real  value."  —  "A  contract  for  any  valuable 
consideration,  as  for  marriage,  for  money,  for  work 
done,  or  for  other  reciprocal  contracts,  can  never  be 
impeached  at  law."  —  "  These  valuable  considerations 
are  divided  by  the  civilians  into  four  species.— The 
third  species  of  consideration  is,  facto^  ut.  des,  when  a 
man  agrees  to  perform  anything  for  a  price,  either  spe- 
cifically mentioned,  or  left  to  the  determination  of  the 
law  to  set  a  value  on  it." 

What  is  implied  by  law  is  as  strong  to  bind  the 
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parties  as  if  it  were  under  their  hand.  This  is  a  con- 
tract in  which  the  parties  are  silent  as  to  price,  ani 
therefore  leave  it  to  the  law  to  ascertain  what  the  com- 
modity contracted  for  is  reasonably  worth. 

It  has  been  contended,  that  thb  would  open  a  door 
for  perjury,  and  let  in  the  mischief  which  the  statute  of 
frauds  proposes  to  exclude.  But  I  cannot  agree  in 
that  proposition;  for  it  does  not  appear  that  any  specific 
price  was  agreed  on ;  and  if  it  had  appeared  that  sucli 
was  the  case,  this  note  would  not  have  been  evidence  ot 
such  a  bargain,  as  the  case  of  Elmore  v.  Kingscote  ex* 
pressly  decides. 

Thus  the  law  stands  on  the  note  or  memorandum  of 
May  18S2.  But  we  may  look  at  all  the  writings  to  see 
what  the  contract  was ;  and  here,  from  the  Defendant's 
letter  of  April  183S,  it  appears  that,  after  he  had  seen 
the  carriage,  he  desired  the  Plaintiff  to  send  in  his  Ml* 
He  must  have  known  whether  he  had  contracted  for  a 
stipulated  price  or  not;  and  it  may  therefore  be  in- 
ferred, from  this  letter,  that  he  knew  he  was  to  pay  the 
reasonable  charge  when  the  article  was  made  up. 

Taking  the  whole  together,  there  can  be  no  doubt 
that  here  is  a  sufficient  note  or  memorandum  of  the 
bargain,  and  therefore  the  rule  must  be  discharged* 


Park  J.  This  is  a  case  within  the  statute  9  G.  4^  r.  14. 
s.  ?•,  by  which  the  provisions  of  the  statute*  of  frauds 
are  extended  to  executory  contracts.  But  the  construe* 
tion  to  be  put  on  the  one  act  is  the  same  as  on  the  other. 
Now  it  is  only  necessary  that  price  should  be  mentioned 
in  the  memorandum,  when  price  is  one  of  the  ingredients 
of  the  bargain:  the  dicta  in  Elmore  v.  Kingscote  are 
applied  to  the  facts  of  that  case,  in  which  the  bargain 
was  for  a  specific  price;  and  it  is  admitted  on  all  hands 
that,  if  a  specific  price  be  agreed  on,  and  that  price  is 
omitted  in  the   memorandum,    the    memorandum   is 
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insufficient.  The  Court  says,  **  there  must  be  a  note  or 
memorandum  in  writing  of  the  bargain.  The  price 
agreed  to  be  paid  constitutes  a  material  part  of  the  bar- 
gain. If  it  were  competent  to  a  party  to  prove,  by  parol 
evidence,  the  price  intended  to  be  paid,  it  would  let  in 
much  of  the  mischief  which  it  was  the  object  of  the 
statute  to  prevent**'  That  is,  the  price  which  had  there 
been  agreed  on.  Therefore  we  are  far  from  impeaching 
the  decision  in  Elmore  v.  Kingscote.  ^^  Although  it  be 
admitted,"  says  the  Court  in  Saunderson  v.  Jackson^ 
^^  that  the  letter,  which  does  not  state  the  terms  of  the 
agreement,  would  not  alone  have  been  sufficient;  yet, 
as  the  jury  have  connected  it  with  something  which 
does,  and  the  letter  is  signed  by  the  defendants,  there  b 
then  a  written  note  or  memorandum  of  the  order  which 
was  originally  given."  That  comes  home  directly  to  the 
present  case ;  for  the  Defendant's  letter,  referring  to  the 
article  which  was  the  subject  of  the  contract,  says, 
'^  Send  me  my  bill.  I  shall  bring  out  the  carriage 
immediately."  Putting  the  two  writings  together,  it  is 
impossible  to  say  he  did  not  undertake  to  pay  on  a 
quantum  meruit. 


1884. 


H6ADLT 

MOLaine. 


Gaselee  J.  Upon  this  contract,  followed  up  as  it  is 
by  the  Defendant's  letter,  no  doubt  can  be  entertained. 
But,  independently  of  that,  unless  we  establish  as  a 
general  principle  that  every  alteration  introduced  in  the 
progress  of  an  executory  contract  is  to  constitute  a 
distinct  bargain,  requiring  a  distinct  note  in  writing, 
I  am  of  opinion,  that  there  is  no  variance  in  this  cose, 
and  that  there  has  been  a  sufficient  memorandum  of  the 
contract  If  we  were  to  hold  otherwise,  every  building 
contract  would  be  avoided  by  every  addition.  With 
respect  to  price,  the  parties  could  not  put  down  what 
was  not  settled ;  and  as  the  memorandum  contains  all 
the  terms  of  the  bargain  as  far  as  the  parties  had  agreed 

on 
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on  it  at  the  time,  I  am  of  opinion  it  is  sufficient  to  bind 
the  Defendant. 

BosANQUET  J.  I  am  of  the  same  opinion.  The 
questions  to  be  decided  are  two.  First,  whether  there 
has  been  any  sufficient  note  or  memorandum  of  the 
bargain  for  this  carriage ;  secondly,  whether  the  bargain 
was  for  such  a  carriage  as  that  described  in  the  note 
which  has  been  produced. 

The  objection  to  the  sufficiency  of  the  note  is,  that  it 
does  not  express  the  price  to  be  paid  for  the  carriage; 
and  the  language  of  the  statute  9  G.  4.  c,  14.,  which 
puts  executory  contracts  on  the  same  footing  as  executed 
contracts  under  the  statute  of  frauds,  so  nearly  cor- 
responds with  the  language  of  the  statute  of  frauds,  that 
the  one  statute  must  receive  the  same  construction  as  the 
other :  if  price  be  a  necessary  ingredient  in  a  memo- 
randum under  the  statute  of  frauds,  so  it  is  under  the 
later  statute.  Now  the  statute  of  frauds  requires  a  note 
or  memorandum  of  the  terms  of  the  bargain :  but  that 
is  all :  a  party  is  not  bound  to  go  beyond  what  he  has 
agreed  on  and  signed ;  his  antagonist  is  hot  allowed  to 
set  up  a  price  which  has  not  been  agreed  on;  and  that  is 
the  result  of  the  case  of  Elmore  v.  Kingscote^  where  a 
specific  price  having  been  agreed  on,  the  vendor  was 
not  allowed  to  proceed  upon  a  quantum  meruit/  and, 
according  to  the  same  principle,  a  party  cannot  insist 
on  a  specific  price  where  none  has  been  agreed  on. 
If  so,  the  question  is,  whether  such  a  bargain  is  one 
that  could  have  been  enforced  before  the  statute  of 
frauds;  and  without  do'ubt  it  could  have  been  so  en- 
forced. Now  that  statute  requires  no  more  than  that 
the  bargain,  such  as  it  is,  should  be  reduced  to  writing; 
and  that  having  been  done  here,  the  first  objection  falls 
Co  the  ground. 

Then,  secondly,  did  the  order  produced  in  evidence 

constitute 
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constitute  the  contract  for  the  carriage  which  the  De-        18d4*. 
fendant  rejected?    Taking  it  in  conjunction  with  the      __  ^ 
Defendant's  letter,  written  after  he  had  seen  the  car-  ^, 

riage  complete,  and  desiring  his  bill  for  the  same,  it  is     M«Lai»e. 
clear  that  the  carriage  was  the  result  of  that  contract. 
It  seems  to  me,  therefore,  that  there  is  no  variance,  and 
there  being  a  sufficient  memorandum  of  the  bargain  under 
the  statute  of  frauds,  the  rule  must  be  discharged. 

Rule  discharged. 


Stannard  v.  Ullithorne  and  Two  Others.        April  %u 

nPHE  declaration  stated  that,  before  the  making  of  the  If  attorniet 

promise  and  undertaking:  of  the  Defendants,  to  wit,  •""P^*^  ^J 
I  1       .*  ^ ,  .a  vendor  to 

on  the  26th  ot  February  1825,  at,  &c.,  by  a  certam  settle  on  hit 

indenture  then  and  there  made,  or    purporting  to  be  P^rt  the 
made,  between  one  George  Scott^  therein  described   as  IJ^eraT  allow 
guardian  of  the  person  and  estate  of  one  Georgiana  Scottj  him  to  execute 
his  daughter,  of  the  first  part,  one  Seanah  Sloe  ClemetUy  *"  on«»»*l 
therein  also  described  of  the  second  part,  and  J(An  Lock  without  ex- 
of  the  third  part,  the  said  George  Scott j  as  to  one  un-  plaining  the 
divided  moiety  of  the  messuages  and  premises,  with  the  ^  incurred** 
appurtenants  thereinafter  mentioned  and  described,  did  they  are  re- 
demise unto  the  said  John  Lockj  and  the  said  Seanah  »P<»"We  to 
Sloe  Clement^  as  to  the  other  undivided  moiety  thereof,  sequent  los»» 
did  also  demise  unto  him  the  said  messuage  and  premises,  notwithttaiid* 
with  the  appurtenances,  to  hold  one  undivided  moiety  ^^  ^^  ^^ 
thereof,  that  is  to  say,  the  moiety  of  the  said  Georgiana  time  of  the 

Scott,  from  the  25th  of  December  then  last  past  for  the  ^"^^^i 

aware  of  the 

term  of  eleven  years,  if  the  said  Georgiana  Scott  should  fact  in  respect 

so  long  live,  at  and  under  a  certain  rent  to  her  payable  ^  which  he 

afterwards 

in  that  behalf,  and  to  hold  the  other  undivided  moiety  {j^^^  liability 

for  on  hit  co- 
venant. 
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]  884.        for  the  same  term,  provided  the  said  Seanah  Sioe  Clement 

'  '  "^  ^     should  so  long  live,  at  and  under  a  certain  rent  to 

^,  her  payable  in  that  behalf;  and  in  and  by  the  same 

UuuTBORNE.  indenture,  the  said  John  Lock  did  covenant,   amongst 

other  things,  for  the  payment  of  the  said  rents,  and  the 
repair  of  the  said  premises,  with  the  appurtenances,  in 
manner  and  form  therein  mentioned  in  that  behalf; 
and,  after  the  making  of  the  said  indenture,  but  before 
the  making  of  the  said  promise  and  undertaking,  to 
wit,  on  the  21st  of  September  1826,  at,  &c.,  by  a 
•  certain  indenture  then  and  there  made,  or  purportiog 
to  be  made,  between  the  said  John  Lock^  therein 
described  of  the  one  part,  and  the  Plaintiff  of  the  other 
part,  the  date  whereof  was  the  day  and  year  last  afore- 
said, reciting,  as  therein  was  recited,  the  said  John  Lock^ 
for  the  considerations  therein  mentioned,  did  grant,' 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
Plaintifi^  his  executors,  administrators,  and  assigns,  the 
prembes  before  mentioned,  to  have  and  to  hold  the  same, 
with  the  appurtenances,  unto  the  Plaintifi^  his  executors, 
administrators,  and  assigns,  from  the  29th  day  of 
September  next  ensuing  the  date  of  the  first^mentioned 
indenture,  for  and  during  all  the  rest,  residue,  and 
remainder,  which  should  be  then  to  come  and  unexpired 
of  the  said  term  of  eleven  years,  subject  as  therein 
mentioned,  that  is  to  say,  to  the  payment  of  rent  and 
performance  of  covenants  as  therein  mentioned;  and 
the  sidd  John  Lock  did  then  and  there  and  thereby 
covenant  with  the  Plaintiff  in  manner  following,  that  is 
to  say,  that  for  and  notwithstanding  any  acty  deed, 
matter^  or  thing  whatsoever^  by  him  the  said  John  Lock 
at  any  time  theretofore  made,  done,  committed,  or 
knowingly  occasioned,  suffered,  or  omitted  to  the 
contrary,  the  said  therein-before  in  part  recited 
indenture  of  lease  was,  at  the  time  of  the  sealing  and 

delivering 
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delivering  of  the  first-mentioned  indenture,  a  good^  validy     .  1S34. 
and  effectual  lease,  in  law  and  in  equity,  of  and  for  the  ^  "^^ 

premises  thereby  expressed  to  be  demised,  and  thereby  ^^ 

assigned  or  intended  so  to  be,  and  that  the  same  and  Uixithorme. 
the  term  of  eleven  years  therein  expressed  were  respect- 
ively in  full  effect,  and  in  no  wise  forfeited,  surrendered, 
assigned,  determined,  or  otherwise  become  void  or  void- 
able, or  prejudicially  affected  in  any  manner  howsoever 
than  by  effluxion  of  time,  &c.:  and  further  that  the 
Plaintiff,  his  executors,  administrators,  or  assigns, 
should,  or  lawfully  might,  immediately  after  the  exe- 
cution of  the  same  indenture,  and  from  time  to  time, 
and  at  all  times  thereafter,  during  the  residue  and  re- 
mainder, which  then  wjas  to  come  and  unexpired  by 
effluxion  of  time  of  the  said  term  of  eleven  years,  by 
the  said  in  part  recited  indenture  of  lease  granted  as 
aforesaid,  peaceably  and  quietly  enter  into  and  upon, 
and  have,  hold,  use,  occupy,  possess,  and  enjoy  all 
and  singular  the  said  messuage  or  tenement,  and  other 
the  premises  thereby  assigned  or  intended  so  to  be, 
with  their  and  every  of  their  rights,  members,  and 
appurtenances,  for  and  during  such  residue  and  re- 
mainder of  the  said  term,  and  receive,  take,  and  retain 
the  rents,  issues,  and  profits  thereof,  which  should  or 
might  arise  or  become  payable  to  and  for  his  and 
their  awn  prpper  use  and  benefit,  without  any  action, 
suit,  eviction,  hindrance,  disturbance,  or  interruption 
whatsoever,  of  or  by  the  said  John  Lockj  his  executors 
or  administrators,  or  any  person  or  persons  then  or 
thereafter  rightfully  claiming  or  possessing  any  estate^ 
right,  title,  charge,  or  interest  into  or  out  of  or  upon 
the  said  premises,  or  any  part  thereof,  by,  from^  or  in 
trust  for  him  or  them,  or  by  or  through  his  or  their  acts, 
deeds,  defaults,  means,  consent,  or  privity,  &c.  That, 
after  the  making  of  the  said  indenture,  and  the  de- 
VoL.  X.  K  k    .  mise 
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1834.        mise   of  the  said   premises    to    the   Plaintiff,   to   mtf 

1      '      *     on  the   1st  of  January  1829,  at,   &c.,  by  a  certain 

9.  agreement,   or  memorandum  of  agreement,  then   and 

Ullithorne.  there  made,   and   entered   into   between   the   Plaintiff 

and  one  Bobert  JatneSf  it  was  mutually  agreed  that 
the  Plaintiff  and  the  said  Robert  James  should  enter 
into  partnership  with  each  other  as  wine  merchants, 
from  the  day  and  year  last  aforesaid,  upon  certain 
terms  in  the  said  agreement  expressed,  that  is  to 
say,  amongst  others,  that  the  capital  of  such  joint 
business,  including  the  lease  of  the  house  and  pre- 
mises whereon  the  same  was  to  be  carried  on,  that 
is  to  say,  the  first  mentioned  indenture  of  lease  and 
the  premises  aforesaid,  should  be  a  certain  sum  then 
and  there  fixed  and  specified  ;  and  for  the  considerations 
therein  mentioned  the  Plaintiff  thereby  agreed  to  assign 
to  the  said  Robert  Jamesj  his  executors,  administrators, 
and  assigns,  one  full,  equal,  and  undivided  moiety,  half 
part,  or  share,  of,  in,  and  to  the  same  lease,  and  the  pre- 
mises thereby  demised,  for  all  the  residue  of  the  term  of 
years  then  to  come  therein,  subject  only  to  one  moiety 
of  the  rent  and  taxes,  and  covenants  payable  and  to 
be  performed  for  the  same ;  and  before  the  making  of 
the  said  agreement  or  memorandum  of  agreement,  to 
wit,  on  the  1st  of  December  1828,  at,  &c.,  the  Plaintiff, 
at  the  special  instance  and  request  of  the  Defendants, 
employed  and  retained  die  Defendants  as  his  attomies 
and  solicitors  in  and  about  and  in  respect  of  the  said 
agreement,  and  the  said  intended  partnership,  and  the 
said  assignment  of  the  said  moiety  of  the  said  premises, 
and  all  matters  relating  to  or  connected  with  the  same, 
and  necessary  to  be  done  or  executed  for  the  pur- 
pose of  completing  and  effectuating  the  same;  and 
in  consideration  thereof,  and  of  certain  reasonable 
fees  and  reward  to  the  Defendants  in  that  behalf,  the)', 
the  Defendants,  to  wit,  on,  &c.  at,  Sec,  undertook,  and 

then 
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then  and  there  faithfully  promised  the  Plaintiff  well  and        1834}. 

truly  to  perform  and  execute  their  duty  as  attornies  and    „      ^  "' 
/,         ,  •'  Stannard 

solicitors  in  that  behalf,  and  to  take  due  and  proper  9, 

care,  and  duly  provide  for  and  protect  the  interest  of  Uluthorne. 
the  Plaintiff,  in  and  about  the  counselling  and  advising 
the  Plaintiff,  in  and  about  the  said  intended  partner- 
ship, and  in  and  about  the  preparing,  perusing,  settling, 
and  advising  on  all  and  every  deeds  or  deed,  assign- 
ments or  assignment,  instruments  or  instrument,  matter 
or  thing  whatsoever,  relating  to  the  said  intended 
agreement,  partnership,  and  assignment,  and  necessary 
for  the  completing  and  effectuating  of  the  same  as 
aforesaid ;  and  the  Plaintiff,  after  such  retainer  and 
promise,  and  for  the  purpose  of  completing  and  effec- 
tuating the  said  partnership,  under  and  with  the  ad- 
vice and  counsel  of  the  Defendants  as  such  attornies 
and  solicitors,  in  that  behalf  as  aforesaid,  did  enter 
into  the  said  agreement  with  the  said  Robert  James 
as  last  aforesaid,  and  thereupon  it  then  and  the^re 
became  and  was  necessary  for  the  Plaintiff  to  assign 
over  to  the  «aid  Robert  Jamesj  his  executors,  ad- 
ministrators, and  assigns,  one  full  equal  and  undivided 
moiety  of  the  same  premises,  according  to  the  provision 
of  the  said  agreement  in  that  behalf;  and  a  certain  in- 
denture of  assignment  of  such  moiety  had  been  and  was 
drawn  up  and  prepared  by  and  on  the  behalf  of  the 
said  Robert  James,  and  a  draft  or  copy  thereof,  prior 
to  the  execution  of  the  same,  to  wit,  on  the  1 6th  of 
January  1829,  at,  &c.,  had  been  and  was  duly  delivered 
to  and  laid  before  the  Defendants  as  such  attornies  and 
solicitors  as  aforesaid,  to  peruse,  settle,  and  advise  upon 
the  same  for  and  on  the  behalf  of  the  Plaintifi^  and  the 
Defendants  then  and  there  had  full  notice  of  the  pre- 
mises, and  of  all  and  every  the  indentures,  agreements, 
and  instruments  thereinbefore  mentioned,  relating  to 
the  said  premises,  and   of  the  contents  and  purport 

K  k  2  thereof; 
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thereof;  and  it  then  and  there  became  and  was  the 
duty   of  the   Defendants,   as   such   attornies   and   so- 
9,  licitorsi  and  by  reason  of  their  said  retainer  and  under- 

UiLrrHORNB.  taking,  carefully  and  heedfully  to  peruse  and  settle  the 

same  assignment,  or  draft,  or  copy  thereof,  and  to  take 
care  that  no  unusual  or  unnecessary  clauses,  stipula- 
tions, or  covenants,  clause,  stipulation,  or  covenant, 
by  or  on  behalf  of  the  Plaintiff,  was  or  should  be 
included  or  inserted  therein,  and  that  the  Plaintiff 
should  not  be  exposed  nor  rendered  liable  to  any  un- 
necessary risk,  loss,  or  liability,  by  reason  of  his  exe- 
cuting or  becoming  a  party  to  the  same  assignment, 
and  in  all  respects  duly  and  properly  to  advise  and 
caution  the  Plaintiff  in  respect  of  the  same ;  yet  the 
Defendants  then  and  there  wholly  neglected  their  duty 
in  that  behalf,  and  conducted  themselves  so  carelessly, 
negligently,  and  unskilfully  in  respect  of  the  premises, 
that  by  and  through  the  mere  neglect,  carelessness,  and 
negligence  of  the  Defendants  in  respect  of  the  premises^ 
and  by  and  upon  the  advice  and  counsel  of  the  Defend- 
ants as  such  attornies  and  solicitors  as  aforesaid,  the 
Plaintiff,  on  the  19th  of  January  1829,  at,  &c.,  did  bar- 
gain, sell,  assign,  transfer,  and  set  over  and  covenant 
unto  and  with  him  the  said  Robert  James^  in  manner  and 
form  following,  that  is  to  say,  by  a  certain  indenture^ 
made  or  purporting  to  be  made  on  or  about  the  19th  of 
January  1829,  between  the  Plaintiff  of  the  one  part,  and 
the  said  Robert  James  of  the  other  part,  reciting,  as 
therein  was  recited,  the  Plaintiff,  for  the  considerations 
therein  mentioned,  did  then  and  there  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  Robert  James^ 
his  executors,  administrators,  and  assigns,  one  equal 
undivided  moiety  or  half  part  of  and  in  the  said  pre- 
mises with  the  appurtenances,  to  have  and  to  hold 
the  said  one  equal  and  undivided  moiety  or  half  part 
thereby  assigned  unto  the  said  Robert  James^  his  exe- 
cutors, 
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cutors,  administrators,  and  assigns,  for  all  the  residue        18S4. 
and  remainder  from  the  25th  of  December  then  last     „      -  ■  ' 
past  to  come  and  unexpired  of  the  said  several  terms  of  u, 

eleven  years,  provided  the  said  Georgtana  Scott  should  so  Uixithohne, 
long  live,  and  of  eleven  years  provided  the  said  Seanah 
Stoe  ClemerU  should  so  long  live;  subject,  nevertheless, 
to  the  payment  of  one  moiety  or  equal  half  part  of  the 
rents  of  the  same  premises,  and  to  the  observance  and 
performance,  and  to  one  moiety  or  equal  half  part  of 
all  costs  and  expenses  which  from  the  said  25th  of 
December  then  last  past  should  or  might  be  occasioned, 
disbursed,  or  expended  in  or  by  the  observance  and 
performance  of  the  covenants  and  agreements  to  be 
paid,  observed,  and  performed  in  respect  of  the  same : 
and  the  Plaintiff  clid  thereby  for  himself,  his  heirs, 
executors,  and  administrators  covenant,  promise,  and 
agree  with  and  to  the  said  Robert  Jamesj  his  executors, 
administrators,  and  assigns  in  manner  following,  that  is 
to  say,  that  the  said  thereinbefore  recited  indenture  of 
lease  was  at  the  time  of  the  sealing  and  delivering  of 
the  same  indentures  a  good  and  effectual  lease,  valid  in 
the  law,  and  still  subsisting,  and  not  surrendered,  for- 
feited, or  become  void  or  voidable  in  any  manner 
Jionsosoevcr ;  and  further,  that  the  Plaintiff  at  the  time 
of  the  sealing  and  delivery  of  the  same  indenture  had 
in  himself  good  right,  full  power,  and  lawful  and  ab- 
solute authority  to  grant,  bargain,  sell,  and  assign  the 
said  one  equal  and  undivided  moiety  or  half  part  men- 
tioned to  be  thereby  assigned  of  and  in  the  said  messuage 
and  premises,  with  their  appurtenances,  unto  the  said 
Robert  James^  his  executors,  administrators,  or  assigns 
in  manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  the  same  indenture;  and  further,  that  it 
should  and  might  be  lawful  to  and  for  the  said  Robert 
James,  his  executors,  administrators,  and  assigns,  to  enter 
into  and  upon  the  said  one  equal  undivided  moiety  or 

K  k  S  half 
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1894.        half  part  of  and  in  the  said  messuages  and  premisesy 
^      '  and  the  same  peaceably  and  quiedy  to  have,  hold,  and 

V.  enjoys  and  take  the  rents,  issues,  and  profits  thereof  to 

Uluthorne.  his  and  their  own  use  and  benefit,  for  and  during  all 
the  residue  and  remainder  from  the  said  25th  of  De^ 
cember  then  last  past,  to  come  and  unexpired  of  the 
several  terms  therein  of  eleven  years,  if  the  said 
Georgiana  Scott  should  so  long  live,  and  of  eleven  years 
if  the  said  Seanah  Stoe  Clement  should  so  long  live, 
without  any  lawful  let,  suit,  hindrance,  interruption,  or 
denial  of  the  Plaintiff,  his  executors  or  administrators^ 
or  of  any  other  person  or  persons  'whomsoever^  and  that, 
free  and  clear  and  freely  and  clearly  acquitted,  ex- 
onerated, and  discharged  of,  from,  and  against  all 
former  and  other  titles,  charges,  liens,  and  incumbrances 
whatsoever :  as  by  the  said  indenture,  reference  being 
thereunto  had,  would  more  fully  and  at  large  appear. 
And  the  Plaintiff  said  that  in  and  about  the  becoming  a 
party  to  and  executing  the  same  indenture  of  assign- 
ment, he  wholly  confided  in,  and  acted,  followed,  and 
abided  by  the  counsel  and  advice  of  the  Defendants,  then 
and  there  being  and  acting  as  the  attornies  and  solicitors 
of  the  Plaintiff  as  aforesaid;  and  that  prior  to  his 
so  becoming  a  party  to  and  executing  the  said  inden- 
ture, to  wit,  on  the  15th  of  January  in  the  year  afore- 
said, at,  &c.  a  draft  or  copy  of  the  same  had  been 
and  was  perused  and  settled  by  the  Defendants  as  such 
attornies  as  aforesaid  on  his  behalf;  nevertheless  the 
covenants  and  stipulations  in  the  same  indenture  of 
assignment  contained  by  and  on  the  part  of  the  Plain- 
tiff were  and  are  unusual  and  unnecessary  covenants 
and  stipulations,  and  larger,  fuller,  and  more  extensive 
covenants  and  stipulations  than  it  was  necessary  to  in- 
clude or  than  ought  to  have  been  included  in  the  same 
indenture  of  assignment  under  or  in  pursuance  of  the  said 
agreement  for  the  assi<];nment  of  the  said  moiety,  or  of 

the 
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the  practice  and  custom  in  the  case,  and  in  respect  of       1834. 
such  assignments  usually  followed  and  pursued;  that  is     g^^JJJT!!! 
to  say,  inasmuch  as  in  and  by  the  same  indenture  the  v. 

Plaintiff  did  covenant,  absolutely  and  without  qualifi-  Uluthorne. 
cation,  that  the  th^rein-before  recited  indenture  of  lease, 
that  is  to  say,  the  before  mentioned  lease  to  the  said 
John  Lock  was  a  good  and  effectual  lease,  valid  in  the 
law,  and  then  subsisting,  and  not  surrendered,  forfeited, 
or  become  void  or  voidable  in  any  manner  howsoever ; 
and  the  Plaintiff,  at  the  time  of  executing  the  same 
indenture,  had  good  right  and  full  power  to  assign 
in  manner  and  form  aforesaid ;  and  that  it  should  be 
lawful  for  the  said  Robert  James^  his  executors,  ad- 
ministrators and  assigns,  to  enter  upon  and  enjoy  the 
moiety  so  assigned  for  the  residue  of  the  same  terms, 
without  any  lawful  let  or  interruption  of  the  Plaintiff, 
or  of  any  other  person  or  perions  whomsoeoerj  and  that,  • 

free  and  clear,  and  freely  acquitted,  exonerated,  and 
discharged  of,  from,  and  against  all  former  and  other 
titles,  charges,  liens,  and  incumbrances  whatsoever  in 
manner  and  form  aforesaid.  And  although,  by  so  be- 
coming a  party  to  and  executing  the  same  indenture  of 
assignment  as  aforesaid,  the  Plaintiff  incurred  a  great 
and  unnecessary  liability,  yet  no  caution,  warning,  or 
advice  thereof  was  then  and  there,  or  at  any  other 
time  prior  to  his  becoming  a  party  to  and  executing 
the  same,  given  to  him  by  or  on  behalf  of  the  De- 
fendants, who  then  and  there  permitted  and  suffered 
the  Plaintiff  to  execute,  and  the  Plaintiff  did  execute, 
the  same  indenture  of  assignment  in  entire  ignorance 
that  he  was  thereby  incurring  any  liability  greater  or 
more  extensive  than  by  reason  of  the  situation  of  the 
parties,  and  the  agreement  between  them,  and  the  usual 
practice  in  such  cases,  and  for  the  purpose  of  fully  and 
properly  completing  the  said  assignment,  he  ought  and 
was  bound  to  have  incurred :  that,  before  the  making 
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18S4.       of  the  same  indentare  of  assignment,  to  wit,  on  the 

J^  ■    '  ■   \     7th  of  September  1825,  at,  &c.  the  said  Seanah  Stoe 
Stannard    ^  ,f ,       ,  ,     •       .       .         . ,  , 

^.  Clement  died,  whereupon  and  whereby  the  said  lease 

Uluthornk:  and  demise  to  the  said  John  Lock  became  and  was  Toid- 
able  and  void,  and  wholly  ceased,  ended,  and  deter- 
mined as  to  one  undivided  moiety  of  the  same  premises, 
with  the  appurtenances,  that  is  to  say,  as  to  the  un* 
divided  moiety  of  the  same  in  the  said  indenture  of  lease 
secondly  mentioned,  to  wit,  at,  &c.     And  thereupon  and 
thereby  a  certain  person,  to  wit,  one  George  Scattj  after 
the  said  assignment  to  the  said  Robert  James,  to  wit, 
on  the  90th  of  April  1831,  which  said  George  Scoti 
had  become  and  was  lawfully  entitled  to  the  last  men- 
tioned moiety  of  the  same  premises  with  the  appur- 
tenances, entered  into  and  upon  the  same,  and  by  doe 
process   of  law  ejected  and   expelled  the  said  Robert 
James  from  and  out  of  the  possession  and  occupation  of 
such  undivided  moiety,  and  retained  and  enjoyed  the 
same,  and  kept  the  said  Robert  James  so  expelled  and 
dispossessed  (or  a  long  space  of  time,  to  wit,  from  thence 
hitherto:   and  thereupon   a   certain   action   was  com- 
menced  and  prosecuted  by  and  on  behalf  of  the  said 
Robert  James  against  the  PlaintiiF,  to  recover  the  damages 
sustained  by  him,  the  said  Robert  James,  by  his  being 
so  dispossessed  of  and  expelled  from  the  said  undivided 
moiety  as  aforesaid,  and  by  his  being  put  to  divers  great 
costs  and   expenses  in   and  about  defending  his  said 
possession,  and  otherwise  in  respect  of  the  same,  that 
IS  to  say,  a  certain  action  of  covenant  upon  the  covenants 
in  the  said  indenture^  by  and  on  the  part  of  the  Plaintiff 
contained,  and  such  proceedings  were  thereupon  had, 
that  afterwards,  and  by  reason  of  the  same  covenants 
and  each  of  them  being  so  absolute  and  unqualified  as 
aforesaid,  to  wit,  on  the   1st  of  March  1882,  at,  &c. 
the  Plaintiff  was  adjudged  and  compelled  and  obliged  to 
pay,  and  did  pay,  to  the  said  Robert  James,  a  large  sum 

of' 
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of  money,  to  wit,  the  sum  of  875/.  lis.  7c/.,  as  and  by  way        1 834. 
of  damages  by  him  the  said  Robert  James  sustained,  by    ^ '"  ' 
and  by  reason  of  his  being  so  expelled  and  dispossessed  ^. 

as  aforesaid,  and  as  damages  for  the  breach  of  the  said  Uuithorne. 
covenants  in  the  said  indenture  of  assignment  contained, 
and  also  for  costs  of  him  the  said  Bobert  James  incurred 
in  respect  of  the  premises :  and  the  Plaintiff  had  also 
been  put  to  great  costs  and  expenses  in  and  about  de- 
fending the  said  action,  and  in  and  about  proceedings 
connected  therewith,  amounting  to  a  large  sum,  to  wit, 
the  sum  of  200/.  to  wit,  at,  &c. 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  in 
September  1826,  John  Lock  had  sold  to  the  Plaintiff  a 
leasehold  messuage  which  Lock  held  for  a  term  of 
eleven  years  from  Christinas  1824,  determinable  as  to  one 
undivided  moiety  of  the  messuage  on  the  life  of  Seanah 
Stoe  Clements,  and  as  to  the  other  undivided  moiety,  on 
the  life  of  Georgiana  Scott, 

Ullithome  was  employed  as  the  Plaintiff's  attorney  to 
settle  the  assignment  from  Lock,  and  in  that  capacity 
had  before  him  the  original  lease  to  Lock.  In  the 
assignment.  Lock  only  gave  the  usual  qualified  cove- 
nant for  quiet  enjoyment,  as  liable  to  be  affected  by  any 
acts  of  his  own,  or  of  persons  claiming  under  him. 

Seanah  Stoe  Clements  died  on  the  7th  of  September 
1825.  In  January  1829,  Ullithome, — who  since  1826 
bad  entered  into  partnership  with  the  other  Defendants, 
—was  employed  by  the  Plaintiff  to  settle  an  assignment 
from  him  to  Robert  James;  upon  which  occasion  UUi" 
thome,  although  he  had  been  apprised  of  the  death  of 
Mrs.  Clements,  as  appeared  from  his  own  admissions 
before  an  arbitrator,  permitted  the  Plaintiff  to  execute 
an  unqualified  covenant  for  quiet  enjoyment. 

James  was  shortly  afterwards  ejected  from  the  un- 
divided moiety  of  the  messuage,  the  interest  in  which 
had  determined  on  the  death  of  Seanah  Stoe  Clements; 

and 
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18S4«.       and  the  Plaintiff,  by  reason  of  his  unqualified  covenant, 
^      '  was  obliged  to  repay  James  the  costs  of  the  ejectment, 

OT  AM  N  A  HP 

f;.  and  other  consequential  damages. 

Uluthobne.       Whereupon  the  Plaintiff  brought  this  action  against 

the  Defendants,  and  proved  that  the  covenants  they  had 
permitted  him  to  execute,  were  unusual.  The  Defend- 
ants adduced  evidence  at  the  trial,  to  shew  that  the 
Plaintiff  himself  knew  of  the  decease  of  Seanah  Stoe 
Clements  before  he  executed  the  assignment  to  James. 
That  question  was  left  to  the  jury,  but  they  found  a 
verdict  for  the  Plaintiff. 

Atcherley  Serjt.  (then  Jones)  obtained  a  rule  nisi  to 
set  aside  this  verdict,  on  the  ground  that  the  Plaintiff 
could  not  recover  against  the  Defendants  for  the  con- 
sequences of  a  fact  of  which  he  was  himself  cognizant; 
and  also  on  the  ground  of  an  alleged  surprise. 

Wilde  Serjt.,  who  shewed  cause,  contended,  that 
whether  the  Plaintiff  knew  of  the  decease  of  Mrs. 
Clements  or  not,  he  could  not  be  supposed  to  know  the 
consequences  of  his  entering  into  an  unusual  and  un- 
qualified covenant  for  quiet  enjoyment.  The  object  of 
his  hiring  an  attorney  to  settle  the  assignment  was,  to 
protect  himself  from  such  consequences  by  the  aid  of 
professional  skill  and  care ;  and  the  Defendants,  having 
failed  in  their  duty,  must  be  answerable  for  the  results 
of  their  negligence.  At  all  events,  they  should  have 
apprised  the  Plaintiff  of  the  liability  he  incurred  by  his 
covenant.  In  Allison  v.  Bayner  (a)  it  was  held,  in  an 
action  brought  by  an  attorney  to  recover  his  bill  of  costs 
incurred  in  an  action  at  the  suit  of  an  assignee,  that 
it  was  incumbent  on  the  attorney  to  prove  that  the 
consent  of  creditors,  and  the  approbation  of  one  of  the 

{a)  7i8.  efC.441. 

com- 
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commissioners  of  the  Insolvent  Coart,  had  been  ob'        1834. 
tained;  or,   at  all  events,   that  he  had  informed  his    stannard 

client  that  such  consent  was  necessary.  v. 

Uluthorne. 

Atcherley  and  Talfourd  Serjt  supported  the  rule. 

The  three  Defendants  were  not  in  partnership  when 
the  lease  was  assigned  by  Lock  to  the  Plaintiff  in  1826 ; 
UUithonie  alone  was  then  concerned,  and  he  alone  must 
be  taken  to  have  known  its  contents.     [Tindal'C,  J. 
In  Jacaiid  v.  French  {a)  it  was  held,  that  where  a  man 
is  partner  in  two  firms,  he  imports  into  the  one  the 
knowledge  he  has  obtained  in  the  other.]     Then,  the 
Plaintiff  himself  knew  of  the  decease  of  Mrs.  ClementSj 
and,  if  so,  he  could  not  be  ignorant  that  by  her  decease 
a  moiety  of  his  interest  in  the  premises  had  determined. 
It  was  but  just,  therefore,  that  he  should  give  an  un- 
qualified covenant  to  James^  otherwise  he  would  have 
received  the  money  paid  by  James  without  adequate 
consideration.      If  Mrs.   Clemenfs  decease  had  been 
stated  on  an  abstract  of  title,  and  the  Defendants  had 
overlooked  it,  it  had  been  gross  negligence;  but  this 
was  a  mere  assignment  of  a  term,  unaccompanied  by  a 
formal  abstract,  and  the  vendor's  attomies  might,  under 
all  the  circumstances,  be  acting  prudently  in  accepting 
such  terms  as  the  purchaser  chose  to  offer.     At  all 
events  they  are  not  chargeable  with  such  negligence  or 
gross  ignorance,  as  to  be  responsible  to   the  Plaintiff 
for  the  consequences  of  a  fact  of  which  he  was  duly 
apprized. 

TiNDAL  C.  J.  There  is  no  'ground  for  disturbing 
this  verdict.  It  may  be  assumed  as  a  general  principle, 
that  an  attorney,  by  reason  of  the  emolument  he  derives 
from  the  business  in  which  he  is  employed,  undertakes, 

and 
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18d4«*        and  is  bound  to  take  care,  that  his  client  does  not  enter 

^'  ^  into  any  covenant  or  stipulation  that  may  expose  him  to 

9.  a  greater  degree  of  responsibility   than   is   ordinarily 

Uluthobns.  attached  to  the  business  in  hand,  or,  at  all  events,  that 

he  does  not  do  so  till  the  consequences  have  been  ex- 
plained to  him. 

In  the  present  case  the  Plaintiff  has  been  permitted 
by  the  Defendants  to  enter  into  a  covenant,  which,  ac- 
cording to  the  uncontradicted  testimony  of  all  the 
witnesses  who  were  called  on  the  subject,  was  at  least 
unusual  upon  the  assignment  of  a  lease  by  one  assignee 
to  another. 

It  being  clear,  therefore,  that  the  Defendants  have 
permitted  the  Plaintiff  to  execute  an  unusual  covenant, 
it  is  cast  upon  the  Defendants  to  shew  why  they  per- 
mitted him;  and  the  only  ground  they  allege  is,  that 
before  the  assignment  was  executed  in  1829,  the  Plain- 
tiff was  himself  aware  'that  Mrs.  Clements  had  died,  and 
that,  upon  her^death,  his  interest  had  determined  as  to 
a  moiety  of  the  premises.  Even  if  the  Plaintiff  knew 
of  her  death,  it  is  by  no  means  clear  that  he  knew  the 
consequences  of  entering  into  the  covenant  in  question ; 
on  the  contrary,  it  is  rather  to  be  inferred,  from  the 
contents  of  the  written  paper  on  which  reliance  has  now 
been  placed  for  obtaining  a  new  trial,  on  the  ground  of 
surprise,  that  he  did  not  know  the  consequences;  but, 
at  all  events,  Ullithome  could  not  have  been  in  doubt  as 
to  those  consequences,  for  lie  had  drawn  the  assignment 
of  the  premises  to  the  Plaintiff  with  the  original  lease 
before  him  in  1826;  when,  therefore,  the  second  as- 
signment took  place  in  1829,  he  was  fully  apprised. of 
the  title  which  he  had  before  investigated ;  and  if  he 
knew  that  Mrs.  Clements  was  dead,  he  knew  that  the 
lease  was  worth  nothing.  Now,  from  his  own  admissions 
before  an  arbitrator,  it  is  clear  that  he  must  have  known 
the  death  of  Mrs.  Clements^  and  the  legal  consequences 

of 


Stannard 

V. 
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of  her  decease.    It  was  his  duty,  therefore,  at  all  events,        1834. 

to  have  given  the  Plaintiff  those  explanations  which 

would  probably  have  prevented  him  from  executing  a 

covenant  which  has  involved  him  in  such  heavy  con-  Ullituorme. 

sequential    damages.      The   rule,    therefore,   must  be 

discharged. 

Park  J.  concurred. 

Gaselee  J.  I  think  the  verdict  ought  not  to  be 
disturbed.  In  any  view  of  the  case,  the  Defendants 
have  not  bestowed  due  care  and  attention  on  their  client's 
business.  It  is  admitted  that  the  covenant  which  the 
Plaintiff  has  executed  is  unusual ;  and,  if  so,  it  is  in- 
cumbent on  the  Defendants  to  explain  why  it  was 
necessary.  The  only  excuse  attempted  is,  that  the 
Plaintiff  knew  of  the  death  of  Mrs.  Clemettts.  But,  if 
the  Defendants  knew  It  also,  they  should,  at  least,  have 
apprized  the  Plaintiff  of  the  consequences  of  the  covenant 
which  they  called  on  him  to  execute. 

Alderson  J.  I  quite  agree  in  the  conclusion  at 
which  the  Court  has  arrived.  The  verdict  of  the  jury 
is  correct  The  question  submitted  to  them  was,  in 
substance,  whether  the  Plaintiff,  when  he  entered  into 
the  covenant  in  question,  knew  that  the  lease  was,  as  to 
a  moiety,  determined.  That  was  the  only  question  of 
fact,  the  rest  was  matter  of  law.  But,  even  admitting 
that  the  Plaintiff,  UUiihome^  and  James  were  all  ac- 
quainted with  the  fact,  still  it  was  the  duty  of  Ullithorne 
to  make  the  Plaintiff  acquainted  with  the  effect  of  his 
entering  into  a  covenant  of  an  unusual  description.  Had 
he  been  so  apprized  of  the  inevitable  consequences,  he 
would,  at  least,  have  had  an  opportunity  of  considering 
whether  he  would  incur  them  or  not. 

Rule  discharged. 
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jlpril  ai.  MaMMATT  V.  MaTHEW. 

If  Plimtiffyat  n^ALFOURD  Seijt,  on  the  part  of  the  Defendant, 
Defendant  •  ^^  obtained  a  rule  nisi  to  enter  an  exoneretur  on 

ceptt  without    ^^  bail-piece  in  this  cause,  on  the  ground  of  a  supposed 

opposition        defect  in  the  affidavit  to  hold  to  bail. 

InuI  named  by 

the  Defendant! 

Defendant  Wilde  Seijt.,  who  shewed  cause,  stated  that  a  prerions 

cannot  after-     application  to  the  same  effect  had  been  made  to  Mr. 

wards  move 

to  discham     Justice  James  Parke  at  chambers,  who  held  the  affidavit 

the  bail  on  the  to  be  sufficient,  and  dismissed  the  application :  that  the 
d^^  in  the  Plaintiff's  attorney  afterwards,  at  the  instance  of  the 
affidavit  of  Defendant,  consented  to  accept,  without  opposition, 
debt.  certain  bail  named  by  the  Defendant,  who  was  thereupon 

discharged  out  of  custody  with  the  Plaintiff^'s  consent: 
that  the  cause  then  proceeded  to  issue,  and  now  stood 
for  trial;  and  that  it  was  understood  that,  upon  the 
Plaintiff  accepting  the  Defendant's  bail,  the  Defendant 
had  waived  any  objection  to  the  affidavit. 

Talfourd  suggested  that,  in  the  absence  of  any  express 
agreement  to  that  effect,  there  was  no  waiver  of  the 
objection. 

Sed  per  Curiam.  The  objection  has  been  waived. 
The  favour  you  have  asked  necessarily  implies  that  the 
Plaintiff  is  entitled  to  some  bail. 

Rule  discharged 

The  affidavit  in  this  case,*  sanctioned,  as  above^  by 
«7.  Parte  J.,  was  as  follows : — 

*^  John  Mammaitj  of  Ashby  de  la  Zouch  in  the  county 
of  Leicester^  Esq.  maketh  oath  and  saith,  that  John  Mee 
Maiheo)  is  justly  and  truly  indebted  to  (his  deponent  in 

the 
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the  sum  of  1487/.  Is.  as  the  indorsee  of  two  several  bills 
of  exchange,  both  of  them  drawn  upon  and  accepted  by 
the  said  John  Mee  MatheWj  and  now  respectively  over 
due  and  unpaid ;  one  of  the  said  bills  being  for  the  sum 
of  710/.  14s.  9rf.,  and  the  other  for  the  sum  of  776/.  6s.  3c/., 
making  together  the  aforesaid  sum  of  1487/.  Is." 

According  to  Leads  v.  Gompertz  (a),  Woolley  v.  JBs- 
ctidier  (i),  and  M^Taggarl  v.  EUice  (c),  such  an  affidavit 
would  appear  to  be  insufficient,  as  not  disclosing  by 
whom  the  bill  was  indorsed  to  the  Plaintiff.  But 
Bradshaw  v.  Saddington  {d)  does  not  seem  to  have  been 
cited  in  those  cases;  and,  according  to  Bradshaw  v. 
Saddington^  recognized  in  Lamb  v.  Newcomb  {e\  Bennett 
V.  Dawson  (g\  and  Hughes  v.  Brett  {h\  such  an  affidavit 
would  be  sufficient.  See  also  Warmdey  v.  Macey  (f ),  and 
Machu  v.  Frazer  {k\  which  appears  to  have  overruled 
Balbi  V.  Batley  (/). 


(a)  %Cr.  Iff  J.  252, 
(h)  2  Mo,  ^  Scottf392. 
{c)  A  Bingb,   1x4.     12  B, 
M.  37,6: 

(d)  y  East,  94. 
(t)  2B.&B.  343. 


(g)  4  Bingb,  609. 
(b)  6  Bingb,  239. 
(i)  aJB.  ^jB.338. 
(i)  7  Taunt,  171. 
(/)  6  Taunt.  25. 


1834. 


Mammatt 

V, 

Mathew. 


NoRRis  t;.  Daniel, 


jfpril  24. 


T^^HIS  cause  and  all  matters  in  dispute  between  the  Where  the 

parties  were  referred  to  two  attornies:   the  costs  co«,^®^^|j« 
^  -J      1  r    I      acaon  and  of 

of  the  action  and  of  the  award  to  abide  the  event  of  the  an  award  were 

award.  to  abide  the 

event  of  the 
award,  and  the  arbitrators  found  that  the  Plaintiif  had  a  good  cause  of  action  on  five 
out  of  eight  counts;  that  the  Defendant  should  pay  5/.  damages;  and  that  no  further 
proceedings  should  be  had  in  the  action ;  Held,  that  there  was  no  award  as  to  three 
counts;  no  event  to  authorize  the  taxation  of  costs  on  those  counts;  and  con- 
sequendy  that  no  part  of  the  award  could  stand. 

The 


NOBRIS 

Dakibl. 
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The  declaration  consisted  of  eight  counts. 

Firsti  for  disturbing  Plaintiff'^  occupation  of  a  dwdl- 
ing-house  and  close,  by  heaping  up  stones,  &c.  on  the 
close  of  Defendant  adjoining  Plaintiff's  close,  per  quod 
foundation  of  Plaintiff's  house  settled;  bouse  became 
dangerous ;  and  Plaintiff  was  obliged  to  go  away. 

Second,  for  disturbing  Plaintiff  in  the  occupation  of 
his  dose^  by  digging  negligently  in  Defendant's  close, 
per  quod  a  mound  fell  into  Plaintiff's  close. 

Third,  for  diverting  a  watercourse  to  the  injury  of 
Plaintiff. 

Fourth,  for  rendering  Plaintiff's  house  dangerous  and 
damaging  his  trees,  by  allowing  a  mound  to  fall  against 
them. 

Fifth,  to  the  same  effect. 

Sixth  and  seventh,  for  muddying  PlaintiS^s  water- 
course. 

Eighth,  trover  for  various  chattels. 

The  arbitrators  awarded  among  other  matters, 

**  That  the  Plaintiff  had  a  good  cause  of  action  on 
the  third,  fourth,  fifth,  sixth,  and  seventh  counts :  that 
the  Defendant  should  pay  tlie  Plaintiff  5/.  for  his  da- 
mages ;  and  that  no  further  proceedings  should  be  had 
in  this  action." 

Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  the  award, 
on  the  ground,  among  various  other  objections,  that 
no  award  had  been  made  on  the  first,  second,  and  eighth 
counts. 


Coleridge  and  Talfourd  Serjts.  shewed  cause. 

The  order  that  no  further  proceedings  shall  be  had 
in  the  action,  is  a  sufficient  award  on  the  first,  second, 
and  eighth  counts.  It  amounts  to  an  award  of  a  stet 
processus^  which  it  is  competent  to  arbitrators  to  order. 
In  Blanchard  v.  Lilly  {a),  it  was  held  the  arbitrator 


(a)  9J5tf//,497, 


might 
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might  order  a  discontinuance.     \_Alderson  J,   There  tlie 
costs  were  in  the  discretion  of  the  arbitrator.] 

Wilde,  By  the  terms  of  this  reference  the  costs  are 
to  abide  the  event  of  the  award ;  that  is,  such  a  legal 
event  or  determination  as  should  give  the  prothonotary 
authority  to  tax  the  costs.  Under  the  present  award 
the  prothonotary  would  have  no  authority  to  tax  the 
Defendant  his  costs  upon  the  first,  second,  and  eighth 
counts,  although  the  Plaintiff  has  not  succeeded  on 
those  counts. 

Notwithstanding,  therefore,  the  arbitrators  have  no 
discretion  as  to  costs,  by  this  mode  of  framing  their 
award  they  have  contrived  to  decide,  that  upon  the 
first,  second,  and  eighth  counts,  neither  party  should 
have  his  costs. 
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Park  J.  (a)  It  appears  to  the  Court  that  this  objec- 
tion is  not  to  be  got  over.  It  is  not  competent  to  an 
arbitrator,  unless  where  the  costs  are  in  his  discretion, 
to  omit  deciding  on  the  whole  of  the  matters  referred  to 
him,  so  as  to  give  them  such  a  legal  event  as  shall 
authorize  the  officer  of  the  Court  to  tax  costs.  Here 
he  could  not  tax  costs  for  either  party  as  to  those  counts 
on  which  there  has  been  no  decision,  and  therefore  the 
rule  must  be  absolute. 

BosANQUET,  Gaselee,  and  Alderson  Js.  concurred. 

Rule  absolute.  (&) 

(^i)  Tindal  C.  J.  was  at  the  (b)  But  see  Dibben  v.  Mar* 

Privy  Council.  quis  of  Anglesea^  post.  568. 


V0L.X. 


LI 


510  CASES  IN  EASTER  TERM 

1834. 


jlp^  ^^  Sims  v.  Jaquest. 

Plaintiff  hav-  TTPON  an  affidavit  that  the  Plaintiff,  a  stone-mason, 
&^rfor  ^^^  arrested  and  held  the  Defendant,  to  bail  for 

%^^  and  his  2*lL  U.;  that  at  that  time  he  owed  the  Defendant  17^, 

demand  hav-  ^^  p^jce  Plaintiff  had  agreed  to  pay  for  three  marble 

duced  to  xo/.  chimney-pieces,  fully  worth  that  sum ;  that  at  the  trial 

by  a  claim  on  of  the  cause  the   Defendant   established   this   set-ofi^ 

th*  Jo'f  °d-  whereupon  the  verdict  was  returned  for  10/.  only  ; 
ant,  the  Court 

flowed  the  Talfourd  Sent,  had  obtained  a  rule  nisi  to  tax  the 

Defendant  his  *^  */ 

costs  under       Defendant  his  costs,  under  the  43  G,  3.  c.  46. 

43^*3*  ^•46. 

Def°"dant'^  -4»rfrrtos  Seijt.  shewed  cause,  on  an  affidavit  by  the 
claim  was  not  Plaintiff  that  he  had  agreed  to  pay  the  Defendant  12/., 
altogether         jjqj.  jy/^^  fo^  ^jjg  chimney-pieces,  and  that,  only  upon 

condition  of  their  being  delivered  complete  and  ready 
for  erection,  which  the  Defendant  failed  in  proving  at 
the  trial ;  but  that  the  jury  had  taken  into  consideration 
other  items  in  the  Defendant's  set-off  which  had  been 
settled  by  the  Plaintiff  before  the  action.  Aiidrews 
contended  that  the  Plaintiff,  having  disputed  the  set-off 
on  the  ground  that  the  chimney-pieces  were  not  com- 
plete, the  arrest  could  not  be  deemed  to  have  taken 
place  without  reasonable  cause.  In  the  cases  where  the 
Defendant  has  been  allowed  his  costs  on  account  of  the 
Plaintiff's  demand  having  been  reduced  by  set^(^  below 
the  requisite  amount,  the  set-off  has  been  undisputed : 
Dronefield  v.  Archer  (a),  Austin  v.  Debnam  (i). 


(a)  sB.li  Aid.  513.  (b)  sB.fsfC.  139. 


Sed 
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Sedper  Curiam  (a).  According  to  the  Plaintiff's  ad-  1834. 
mission,  coupled  with  the  verdict,  it  is  plain  he  had  no 
pretence  for  disputing  the  Defendant's  set-off.  The 
Plaintiff  does  not  depose  that  the  chimney-pieces  were 
not  complete,  but  merely  that  the  Defendant  did  not 
prove  them  to  have  been  so.     The  rule  must  be 

Absolute. 

[a)  Parkt  GaseUef  Bosanquetf  and  Alderson3%. 


MuMMERT  V.  Campbell.  AprU  m* 


TT PON  application  to  this  Court  the  Defendant  was  Cotttofan 

discharged  out  of  custody,  on  the  ground  that  she  j?^J^°^^ 
was  a  married  woman,  and  had  been   arrested  by  a  fendant  out  of 
wrong  name.     No  order  was  made  as  to  costs.  custody  on  the 

The  Plaintiff  thereupon  discontinued,  and  the  pro-  coverture  ire 
thonotary,  having  refused  to  tax  the  Defendant  her  costs  not  costs  b 
of  the  application  to  be  discharged ;  c^^it. 

Andrews  Seijt.  moved  that  he  should  tax  them,  con- 
tending that  the  Defendant  was  entitled  to  these  costs 
as  costs  in  the  cause. 


Bompas  Serjt.,  who  shewed  cause,  contended  that  the 
discharge  of  the  Defendant  was  a  matter  of  discretion 
with  the  Court,  and  as  the  Plaintiff  might  have  pro- 
ceeded with  the  cause,  notwithstanding  the  Defendant's 
application,  that  application  was  collateral  to  the  cause, 
and  the  costs  of  it  could  not  be  deemed  costs  in  the 
cause. 

L  1  2  The 
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Mummery 
Campbell. 


The  Defendant  could  not  take  them  under  the  rule, 
for  her  discharge,  which  was  silent  on  the  subject.    And 

The  Comi  being  of  this  opiniony  the  rule  was 

Discharged. 


April  a8. 


Elliott  v.  Pybus. 


The  Defend-      ASSUMPSIT  for  goods  bargained  and  sold ;  work 
^jj^^j^  ^  and  labour ;  and  on  an  account  stated, 

machine  to  be        At  the  trial  before  Arabin  Serjt,   in   the   sheriff's 
™!*™!™!  co"^^  London,  it  appeared   that   the   Defendant   had 

ordered  the  Plaintiff  to  make  a  ruling  machine,  accord- 
ing to  a  plan  of  the  Defendant,  and  deposited  4/. 
towards  the  payment. 

The  Defendant  from  time  to  time  superintended  the 
construction  of  the  machine ;  and  before  it  was  finished 


any  agreement 
as  to  price, 
paid  money 
on  account 
when  he  saw 
it  complete ; 
admitted  it 


was  made  to  ,  •    .     .  •  t  • 

order ;  and  re-  ^^  alteration  was  made  m  its  construction  at  his  request. 

quested  the       When  it  was  complete  he  saw  it,  and  paid  2U  more  on 

account,  but  omitted  to  come  to  a  final  settlement 

The  Plaintiff  thereupon  sent  to  him  to  fetch  the 
machine  away,  and  pay  10/.  \9s.  Sd.j  tlie  balance  of  the 
price. 

The  Defendant  admitted  that  the  machine  was  made 


maker  to  send 
it  home,  but 
refused  to  pay 
the  price  de- 
manded by 
him.     The 
maker  refused 


machme  with-  *^ccording  to  his  order,  but  requested  the  Plaintiff  to 

out  receiving     send  it  home  before  It  was  paid  for.     This  the  Plaintiff 

^  -       refused  to  do,  and  ordered  his  attorney  to  proceed  for 

amount;  for  .      . 

which  he  payment.     In  answer  to  an  application  to  that  effect, 

ordered  his       the  Defendant  called  on  the  attorney,  complained  of 
proceed  •  when  ^^^  exorbitance  of  the  price  demanded,  and  went  away, 

the  Def^dant  saying  he  would  not  pay  it.     He  returned,  however,  in 

said  he  would 

endeavour  to  arrange  if  they  would  give  him  time. 

Held,  a  sufficient  acceptance  to  entitle  the  maker  to  sue  in  an  action  for  goods 
hus^uned  and  sold. 

about 


.  THE  Fourth  Year  of  WILLIAM  IV. 


513 


about  an  hour,  and  said  he  would  endeavour  to  arrange 
it,  if  they  would  give  him  time. 

The  Defendant's  counsel  declined  to  address  the 
jury,  insisting  that  there  had  been  no  acceptance  of  the 
machine  by  the  Defendant ;  that  the  property  in  it  bad 
never  passed  to  him ;  and  that,  consequently,  the  Plaintiff 
could  not  recover  on  a  count  for  goods  bargained  and 
sold,  but  should  have  declared  specially  against  the  De- 
fendant for  not  fetching  and  paying  for  the  machine  he 
had  ordered.  Atkinson  v.  Bell{a)  and  Mucklow  v.  Man^ 
gles  (b)  were  relied  on.  The  learned  Serjeant  thought 
there  had  been  ultimately  a  sufficient  assent  by  the  De- 
fendant to  the  price  demanded  by  the  Plaintiff,  to  sustain 
the  count  for  goods  bargained  and  sold,  and  directed  a 
verdict  for  the  Plaintiff,  with  leave  for  the  Defendant  to 
move  to  set  it  aside,  and  enter  a  nonsuit  instead. 


18S4. 


Elliott 
Pybus. 


IVilde  Serjt.  having  obtained  a  rule  nisi  accordingly, 

Talfourd  Serjt.  shewed  cause.  In  Atkinson  v.  Bellj 
the  patentee  of  certain  spinning  machinery,  who  had 
received  an  order  from  the  defendant  to  have  some 
spinning  frames  made  for  him,  employed  the  plaintiff 
to  make  the  machines  for  the  defendant,  and  informed 
the  latter  that  he  had  so  done :  after  the  machines 
had  been  so  completed,  the  patentee  ordered  them  to 
be  altered:  they  were  afterwards  completed  according 
to  that  new  order,  and  packed  up  in  boxes  for  the 
defendant,  and  the  plaintiff  informed  the  defendant  that 
they  were  ready,  but  he  refused  to  accept  them :  and  it 
was  held  that  the  plaintiff  could  not  recover  the  price 
from  the  defendant  in  an  action  for  goods  bargained 
and  sold,  or  for  work  and  labour,  and  materials.  So, 
in  Miicklow  V.  Mangles  it  was  held  that  if  a  person  con- 
tracts with  another  for  a  chattel  which  is  not  in  existence 


(a)  8  -5.  to  C.  »77. 


(i)  z  Taunt.  318. 


LI  S 


at 
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at  the  time  of  the  contract,  though  be  pays  him  the 
whole  value  in  advance,  and  the  other  proceeds  to  exe» 
cute  the  order,  the  buyer  acquires  no  properQr  in  the 
chattel  till  it  is  finished  and  delivered  to  biro.  But 
those  cases  are  distinguishable  from  the  present,  for  in 
neither  of  them  was  there  any  assent  on  the  part  of 
the  Defendant  to  accept  the  article  in  question.  And 
in  Atkinson  v.  BeU^  Bayley  J.  says,  ^*  If  the  defendants 
bad  expressed  their  assent,  then  this  case  would  have 
been  within  Bohde  v.  Thwaitesj  and  there  would  have 
been  a  complete  appropriation,  vesting  the  proper^  in 
the  defendants."  Here,  when  the  Defendant  said  he 
would  arrange  it  if  they  would  give  him  time,  there 
was  such  an  assent  as  effected  a  transfer  of  the  property 
to  him ;  so  that  he  might  have  sued  for  it  in  tracer^ 
and  must  have  borne  the  loss  if  the  article  had  been 
stolen  or  destroyed  by  fire:  and  the  case  falls  within 
the  principle  of  Woods  v.  RtisseU  (a\  where  a  ship- 
builder contracted  with  the  defendant  to  build  a  ship  for 
him,  and  to  complete  her  in  April  1819;  the  defendant 
was  to  pay  for  her  by  four  instalments ;  the  first  when 
the  keel  was  laid,  the  second  when  at  the  light  plank, 
and  the  third  and  fourth  when  the  ship  was  launched : 
before  the  25th  of  Jun&^  1819,  the  ship  was  measured, 
with  the  builder's  privity,  to  the  intent  that  the  defendant 
might  get  it  registered  in  his  name :  on  the  25th  of 
June^  the  shipbuilder  signed  the  usual  certificate  of  her 
build ;  on  the  26th  the  ship  was  registered  in  the  de- 
fendant's name ;  and  on  the  same  day  the  third  instal- 
ment was  paid :  on  the  30th  of  Juney  the  builder  com- 
mitted an  act  of  bankruptcy,  upon  which  a  commission 
was  afterwards  issued:  on  the  2d  of  Jtdt/,  the  ship  not 
being  then  completed,  or  launched,  the  defendant,  and 
a  crew  hired  by  him,  took  possession  of  her,  and  a 
r^idder  and  cordage,  the  former  of  which  was  made  by 


{a)  5B.(lf  Aid.  943. 
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the  shipbuilder,  and  the  latter  bought  by  him,  for  the 
express  purpose  of  completing  the  ship :  and  it  was 
held,  that  the  legal  effect  of  the  shipbuilder's  having 
signed  the  certificate  to  enable  the  defendant  to  have 
the  ship  registered  in  his  name,  was  to  vest  the  general 
property  in  the  ship  in  the  defendant  from  the  time  the 
registry  M-as  completed.  So,  in  Rohde  v.  Thwaites  {a\ 
where  the  plaintiff  having  in  his  warehouse  a  quantity 
of  sugar,  in  bulk,  more  than  sufficient  to  fill  twenty 
hogsheads,  agreed  to  sell  twenty  hogsheads  to  the  d^ 
fendant,  but  there  was  no  notice  in  writing  of  the  con- 
tract sufficient  to  satisfy  the  statute  of  frauds;  four 
hogsheads  were  delivered  to  and  accepted  by  the  de- 
fendant ;  the  plaintiff  filled  up  and  appropriated  to  the 
defendant  sixteen  other  hogsheads,  informed  him  that 
they  were  ready,  and  desired  him  to  take  them  away ; 
the  defendant  said  he  would  take  them  as  soon  as  he 
could :  it  was  held,  that  the  appropriation  having  been 
made  by  the  plaintiff,  and  assented  to  by  the  defendant, 
the  property  in  the  sixteen  hogsheads  thereby  passed  to 
the  latter,  and  that  their  value  might  be  recovered  by 
the  plaintiff  under  a  count  for  goods  bargained  and  sold. 


Wilde.  In  the  present  case  the  property  never  passed 
to  the  Defendant,  and  he  could  not  have  sued  for  the 
article  in  trover.  The  Plaintiff  never  lost  his  lien  on 
it,  which  he  would  have  done  if  there  had  been  an 
acceptance  on  the  part  of  the  Defendant.  But  the 
Defendant  never  assented  to  the  price ;  and,  from  his 
requiring  time  to  arrange  it,  it  may  be  inferred  he 
persisted  in  his  objections  to  the  amount,  and  refused 
to  accept  the  machine.  In  Woods  v.  BusseU  there  were 
periodical  payments,  which  kept  pace  with  the  work, 
and  no  objection  was  made  to  the  price.  In  Mucklow 
v.  Mangles  it  was  held  the  property  in  the  barge  did 


{a)  6B.^  C.  388. 
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not  pass,  although  the  defendant's  name  had  been 
painted  on  the  stern :  and  so,  in  Atkinson  v*  B^li  the 
acts  of  the  defendant's  agent  in  the  progress  of  the 
work  were  as  strong  as  those  of  the  Defendant  here ; 
and  yet  it  was  held,  that  an  action  for  goods  bargained 
and  sold  would  not  lie. 


TiNDAL  C.  J.     In  this  case  the  Plaintiff  and  Defend* 
ant,  by  mutual  consent,  appear  to  have  considered  the 
learned   Seijt   as  standing  in  the  place  of  the  jury, 
whom  the  Defendant's  counsel  refused  to  address.     The 
learned  Seijt.  was  of  opinion,  there  had  been  such  an 
acceptance  of  the  machine  which   the  Defendant  had 
ordered,  as  to  entitle  the  Plaintiff  to  sue  for  the  price  in 
a  count  for  goods  bargained  and  sold :  and  the  question 
is,  whether  his   opinion  is  consistent  with   preceding 
decisions,  particularly  those  of  Atkinson  v.  BM  and 
Mucklam    v.   Mangles.      We    think    we  shall   do  no 
violence  to  the  principle  established  in  those   cases  if 
we  uphold  the  present  decision.   The  principle,  concisely 
stated,  is  this, — ^that  a  count  for  goods  bargained  and 
sold  can  only  be  maintained  where  the  property  in  the 
goods  has  passed  from  the  Plaintiff  to  the  Defendant. 
The  present  case,  therefore,  resolves  itself  into  a  question, 
whether  there  has   been   any  agreement  as   to   price 
between  the  Plaintiff  and  Defendant ;  for  the  deposits 
of  4fL  and  2/.  made  by  the  Defendant  in  advance  of 
payment  relieve  the  case  from  any  question  which  might 
otherwise  have  arisen  under  the  statute  of  frauds.     Is 
the  case  then  distinguishable  from  Atkinson  v.  Bell  and 
Mucklow  V.  Mangles  in  respect  of  any  such  agreement 
as  to  price  as  may  be  considered  an  acceptance  of  the 
article?     In  Mucklow  v.  Matigles^  the  Defendant  never 
did  assent  to  any  specific  price.     Here,  although,  at 
one  time,  the  Defendant  refused  to  accept  the  machine 
because  he  thought  the  price  charged  too  high,  yet  he 
ultimately  came  in  to  the  Plaintiff's  terms,  although  he 

was 
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WAS  unable  to  furnish  the  money  at  the  time.     I  allude        18S4. 
particularly  to  two  conversations :  in  one  of  which  the 
Defendant  is  represented   to   have  admitted   that  the 
machine  was  made  according  to  his  orders,  and  re* 
quested  that  the  Plaintiff  would  send  it  home  before  it 
was  paid  for ;  but  the  Plaintiff  refused  to  send  it  unless 
the  whole  of  his  demand  was  satisfied :  —  and,  in  the 
other,  **  that  he  would  endeavour  to  arrange  it  if  he 
could  get  time."     This  looks  as  if  he  wanted  time  only ; 
and  as  if  the  question  between  him  and  the  Plaintiff  was 
rather  as  to  the  time  than  as  to  the  amount  of  payment 
I  agree  that  this   comes,   at  last,  to  the  question^ 
whether  or  not  the  property  has  passed  to  the  Defend-^ 
ant ;  and  that  the  Plaintiff  cannot  sustain  his  action  for 
goods  bargained  and  sold,  unless  when  the  Defendant  is 
in  a  condition  to  recover  the  goods  in  trover^  and  must 
sustain  the  loss  in  case  of  their  being  stolen  or  destroyed 
by  fire.     In  Tempest  v.  Fitzgerald{a)f  where  the  defend- 
ant agreed  to  purchase  a  horse  from  the  plaintiff  for 
ready  money,  and  to  take  him  within  a  time  agreed  upon, 
and,  about  the  expiration  of  that  time,  the  defendant 
rode  the  horse  and  gave  directions  as  to  its  treatment, 
&c.,  but  requested  that  it  might  remain  in  the  plaintiff's 
possession  for  a  further  time,  at  the  expiration  of  which 
he  promised  to  fetch  it  away  and  pay  the  price,  the 
question  was  properly  left  to  the  jury  to  say  whether 
the  riding  of  the  horse  on  that  day  was  by  way  of  trial, 
or  whether  the  defendant  was  then  exercising  an  act 
of  ownership;  and  whether  the  directions  then  given 
were  by  way  of  advice  as  owner :  if  they  thought  he 
was  exercising  acts  of  ownership,  they  were  to  find  for 
the  plaintiff;  if  otherwise,  for  the  defendant.     And  the 
verdict  for  the  plaintiff  was  set  aside,  only  because  the 
bargain  was  expressly  for  ready  money,  and  the  defend- 
ant's acts  being  unaccompanied  with  payment,  the  pro- 

ia)  zB.^  Aid.  680. 

perty 


518  CASES  IN  EASTER  TEEM.    . 

perty  did  not  pass.     Taking  the  whole  of  the  circam- 
stances  in  the  present  case  together,  I  think  it  is  one  in 
V.  which  the  property  passed  to  the  Defendant  from  the 

Pybus.  moment  he  assented  to  the  price  demanded  by  the 
Plaintiff;  and  the  contest  was  rather  as  to  the  time  than 
as  to  the  amount  of  payment. 

Park  J.  The  distinctions  in  the  various  cases  on 
this  subject  run  extremely  fine.  But  the  question  here 
is  a  question  of  fact,-*  whether,  there  has  been  such  aa 
appropriation  of  the  machine  by  the  Defendant  as  would 
change  the  property.  The  Chief  Justice  has  entered 
very  fully  into  the  subject,  end  I  agree  in  his  obs^va- 
tions.  It  was,  in  a  manner,  left  to  the  learned  Serjt.  at 
the  trial  to  decide,  in  the  place  of  the  jury,  whether  or 
not  there  had  been  a  change  of  property ;  a  jury  would 
have  been  justified  on  this  evidence  in  finding  an  ultimate 
assent  by  the  Defendant  to  the  price  demanded  by  the 
Plaintiff,  and  consequently  such  an  appropriation  as 
would  pass  the  property. 

Gaselee  J.  If  this  had  gone  to  the  jury,  and  tbej 
had  found  that  the  Defendant  assented  to  the  price  fixed 
by  the  Plaintiff,  no  one  could  have  objected  to  theit 
verdict.  By  consent  of  the  parties  it  was  left  to  the 
decision  of  the  learned  Serjt.  who  presided ;  and  I  oon^ 
cur  in  the  opinion  he  pronounced. 

Aldersok  J.  The  learned  Serjt.  reports  it  as  his 
opinion,  that  the  evidence  was  sufficient  to  shew  an 
acceptance  by  the  Defendant.  If,  therefore,  he  bad 
been  required  to  leave  that  point  to  the  jury,  he  would 
have  left  it  with  such  observations  as  would  probably 
have  induced  them  to  find  the  fact  the  same  way. 
Had  they  so  found  it,  the  case  would  have  been  decided 
by  such  a  finding. 

Rule  discharged. 
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Roberts  v.  Brown.  April  30. 

'pHE  6rst  count  of  the  declaration  stated,  that  before  lilMjl.    The 

the  time  of  committing  the  grievance  next  therein-    ^^^^^jj^  ^ 

after  mentioned,  a  certain  commission  was  issued,  in  the  account  of  the 

nature  of  a  writ  de  Imatico  inquirendo.  to  enquire,  among  proceeding! 

-  ,  .     under  a  com- 

otber  things,  whether  one  Job  Weaver^  of  Kemit^e^  in  nii„jon  of 

county  of  Denbigh^  innkeeper,  was  a  lunatic,  &c.     And  lunacy,  which 
by  virtue  of  that  commission,  afterwards,  and  before  the  ^^^  attended 
committing  of  the  grievance  thereinafter  mentioned,  an  as  a  witness, 
inquisition  was  held  and  taken  at,  &c.  before  the  com-  ^  ^^^%\^n 
missioners  named  for  the  purpose,  and  upon  that  in-  ^»,  ^^^ 
qoisition  the  Plaintiff,  a  surgeon,  was  examined  upon  timony, 
oath    before  the    said   commissioners,    and   then  and  jupp^^^^by 
there  gave  evidence  touching  the  state  of  mind  of  the  that  of  any 

said  Job  Weaver,  as  well  on  other  days  and  times  as  °'!j^,  person, 

^  failed  to 

on  the  22d  day  of  September  1832,  to  wit,  at,  &c.     Yet  i^^ve  any 

the  Defendant,  well  knowing  the  premises,   but  con-  effect  on  the 
triving  and  maliciously  intending  to  injure  the  Plaintiff  "il^he^iect 
in  his  good  name,  fame,  and  character,  and  to  bring  was  to  set 
him  into  public  scandal,  infamy,  and  disgrace,  and  to  ^^*  m^'^* 
cause  it  to  be  suspected  and  believed  that  he  was  guilty  jervh  com- 
of  peijury,  and  to  subject  him  to  the  pains  and  penal-  mented  with 
ties  of  the  law  in  respect  thereof,  and  to  vex,  harass,  ^  '"f-  ^^ 
oppress,  and  ruin  him  the  Plaintifl^  afterwards,  to  wit,  the  testimony 
on,  8tc.  at,  &c.  wrongfully,  maliciously,  and  injuriously  f^^9'  .-.v 
composed,  wrote,  and  published,  and  caused  to  be  com-      VLMt  that 
posed,  written,  and  published  a  certain  false,  scandalous,  the  whole 
and  defamatory  libel  of  and  concerning  the  Plaintifi^  was  aliSl-*' 
and  of  and  concerning  the  evidence  so  as  aforesaid  and  that  a 
given  by  the  Plaintiff  touching  the  state  of  mind  of  the  P»«^  Justifying 

°  "^  ®  only  the  words 

«« Mr.  Jern>h 
commented  with  cutting  severity  on  the  testimony  of  Bdr.  0.''  was  ill. 

said 
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order  to  prepare  Iiimself  with  the  necessary  bail*  The 
attornies  now  bring  the  writs  to  the  filacer;  but  formerly 
they  were  issued  by  the  filacer,  and  then  his  only  in- 
structions were  the  pracipe.  In  the  Court  of  Exchequer 
there  are  practical  directions  requiring  conformity  be- 
tween the  writ  and  pracipe. 


TiNDAL  C.  J.  This  is  not  a  case  in  which  there  is  a 
variance  between  the  sum  indorsed  on  tlie  writ  and  that 
mentioned  in  the  pracipe^  by  which  the  party  may  have 
been  misled,  but  a  case  in  which  there  is  an  omission  of 
any  sum  in  the  pracipe ;  and  the  question  is,  whether 
that  is  such  a  defect  as  entitles  the  Defendant  to  his 
discharge.  We  are  of  opinion  that  it  is  not  a  case  in 
which  the  Defendant  is  entitled  to  his  discharge.  Al- 
though it  has  been  unusual  in  practice  to  insert  any 
sum  in  the  pracipe^  no  instance  can  be  cited  in  which  a 
defendant  has  been  discharged  for  the  omission ;  and  it 
is  scarcely  possible  that  an  application  to  that  efiect 
should  never  have  been  made,  if  the  practice  would 
have  warranted  such  an  application.  On  the  contrary, 
Boyd  V.  Durand  would  seem  to  shew  that  the  pnxcipe 
is  only  in  the  nature  of  instructions ;  that  it  stands  at  a 
low  rate  among  the  instructions  for  issuing  process; 
and  that  a  variance  such  as  the  present  is  immaterial. 
Then,  is  it  likely  that  in  the  present  case  the  Defendant 
has  been  injured  or  misled  by  this  omission  in  the 
pracipe  ?  The  word  capias  appears  on  the  face  of  the 
praapej  from  which  his  attorney  must  have  known  that 
the  action  was  bailable ;  and  he  had  only  to  ask  for  the 
file  of  affidavits,  to  learn  the  amount  demanded. 

The  late  act,  and  the  rules  founded  on  it,  make  no 
difierence  in  the  case.  There  is  no  reference  to  the 
^acipe  in  the  schedule ;  the  rules  prescribe  no  form  of 
pracipe ;  and  the  directions  of  the  Court  of  Exchequer 
apply  only  to  serviceable  process. 

Takii^ 
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false  testimony  as  to  what  was  stated  to  have  occurred 
on  the  said  22d  of  September,  with  a  corrupt  purpose  of 
setting  aside  a  supposed  will  of  the  said  Job  Weaver). 
**  The  sum  of  money  in  the  funds  is  small,  the  other 
property  considerable.  The  jury  was  composed  of  gen- 
tlemen from  Buthin  and  its  neighbourhood,  from  whence 
Mr.  Weaver  comes.  The  testimony  of  five  most  re- 
spectable medical  gentlemen  went  to  prove  Mr.  Weaver 
capable  of  managing  bis  pecuniary  affairs.  The  jury 
found  otherwise.  We  do  not  quarrel  with  or  question 
their  verdict,  more  especially  as  it  secures  the  reversion 
of  Mr.  Weaver's  property  to  those  who  have  the  most 
undoubted  claim  to  it.  Mr.  Jervis  made  a  splendid 
speech  of  two  hours'  duration  in  favour  of  Mr.  Weaver's 
sanity,  and  commented  with  cutting  severity  on  the 
testimony  of  Mr.  Owen  Owen  Roberts.  The  person  at 
present  conducting  the  business  of  the  house  at  Ker-- 
ni(^ej  will  have  to  account  for  all  monies  received  from ' 
the  4th  of  May ;  and  the  management  of  Mr.  Weaver's  . 
affairs  will  be  given  to  persons  appointed  by  the  Court 
of  Chancery." 

The  Defendant,  in  his  third  plea,  as  to  the  com- 
posing, writing,  publishing,  and  causing  to  be  com- 
posed, written,  and  published,  so  much  of  the  said 
supposed  libellous  matter  in  the  first  count  mentioned 
as  was  contained  and  conveyed  in  the  following  part 
of  the  said  supposed  libel,  in  that  count  mentioned, 
to  wit,  "  Mr.  Jervis  made  a  splendid  speech  of  two 
hours'  duration  in  favour  of  Mr.  Weaver's  sanity, 
and  commented  with  cutting  severity  on  the  testimony 
of  Mr.  Omen  Owen  BobertSi^*  pleaded  actio  non,  &c., 
because  before  and  at  the  said  time  when,  &c.,  to  wit, 
upon  the  holding  and  taking  of  the  inquisition  in  the 
first  count  mentioned,  the  said  Mr.  Jervis,  in  the  said 
supposed  libel  in  the  first  count  mentioned,  was  re- 
tained as  counsel;  and  the  said  Mr.  Jervis  did  then 

and 
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and  there,  upon  the  holding  and  taking  of  the  said 
inquisition,  after  the  examination  of  the  Plaintiff  in 
that  count  mentioned,  and  before  the  said  time  when, 
&C.,  speak,  as  counsel  as  aforesaid,  at  great  length, 
in  favour  of  the  sanity  of  the  said  Job  Weaver^  and 
did,  in  the  course  of  such  his  speech,  before  the  said 
time  when,  &c.  comment  with  cutting  severity  upon 
the  said  evidence  of  the  Plaintiff;  wherefore  the  De- 
fendant, at  the  said  time  when,  &c.  did  compose^ 
write,  publish,  and  caused  to  be  composed,  written,  and 
published  so  much  of  the  said  supposed  libellous 
matter  in  the  first  count  mentioned  as  was  contained 
or  conveyed  in  the  said  part  of  the  said  supposed  libd 
in  the  introductory  part  of  that  plea  mentioned  and  set 
forth,  as  he  lawfully  might;  and  that,  the  Defendant  was 
ready  to  verify,  wherefore  he  prayed  judgment,  &c. 
Demurrer  and  joinder. 


Wilde  Serjt.,  in  support  of  the  demurrer.  The  plea 
is  illusory.  The  passage  selected  for  justification  de- 
rives its  sting  from  its  connection  with  the  observations 
that  precede  it ;  and,  if  not  libellous  in  itself,  is  highly 
so  in  connection  with  that  portion  of  the  libel  which 
the  Defendant  omits  to  justify. 

The  whole  taken  together,  conveys  an  imputation 
that  the  Plaintiff  was  perjured;  and  the  Defendant 
cannot  be  permitted  to  divest  the  passage  of  its  effect 
by  separating  it  from  the  rest.  The  Defendant  may 
be  allowed  to  report  bond  Jlde  what  passes  upon  a 
judicial  investigation,  but  not  to  give  his  own  impression 
of  the  result,  or  so  to  firame  his  report  as  to  convey 
an  imputation  of  crime.  Stik  v.  Nokes{a)y  Lewis  v. 
WaUerijb),  Flint  v.  Pike{c),  Satmders  v.  Mills{d). 


{a)  7  East,  49^. 

(S)  4B.&  Aid.  605. 


(c)  4B.&C.  473- 
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Aicheriey  Seijt.,  contra.  The  alleged  libel  does  not 
give  the  result  of  the  proceedings  under  the  commission 
of  lunacy,  but  merely  states^  as  a  fact,  that  the  counsel 
spoke  with  cutting  severity.  The  alleged  libel  is  not, 
as  in  Bex  v.  Creeoy{a\  and  Rex  v.  Lord  Abingdon{b\ 
a  publication  of  observations  made  by  the  Defendant 
himself,  but  a  bond  Jide  narrative  of  what  passed  upon 
the  enquiry  under  fhe  commission.  It  has  been  held 
beneficial  to  the  public  to  be  made  acquainted  with 
what  passes  in  courts  of  law;  Bex y. Fisher {c\  Bex 
V.  Lee{d) ;  and  it  will  be  difficult  to  convey  such  intel- 
ligence, if  it  be  unlawful  to  describe  as  a  matter  of 
fact  the  mode  in  which  the  testimony  of  a  witness  is 
given,  or  the  speech  of  an  advocate  delivered. 


1834. 


RoBEan 

V, 

Brown. 


TiNDAL  C.  J.  I  am  of  opinion  that  this  plea  cannot 
be  supported  in  law.  The  libel  complained  of  purports 
to  be  contained  in  an  account  of  the  proceedings  under 
A  commission  of  lunacy,  on  which  the  Plaintiff  was  sum- 
moned and  examined  as  a  witness.  This  account  does 
not  profess  to  state  the  proceedings  at  length,  but  the 
result  of  the  testimony,  and  the  opinion  of  the  writer  of 
the  account.  In  order  to  justify  a  part  df  the  account, 
the  Defendant  singles  out  the  following  passage:-— 
^  Mr.  Jenris  made  a  splendid  speech  of  two  hours' 
duration,  and  commented  with  cutting  severity  on  the 
testimony  of  Mr.  Oa>en  Owen  Boberts;"  and  all^;es 
that  this  is  true.  The  objection  to  this  allegation  of 
the  truth  of  the  passage  is,  that  by  separating  it  from 
the  rest  of  the  libel,  the  Defendant  raises  an  ambiguity, 
and  endeavours  to  put  on  the  passage  a  meaning  dif- 
ferent from  that  which  it  bears  in  connection  with  the 
rest  of  the  libel.     He  endeavours  to  convey  an  impres- 
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sion  that  the  statement  of  the  counsel's  having  com- 
mented with  cutting  severity  on  the  testimony  of  the 
Plaintiflf,  is  a  bare  statement  of  the  matter  of  fact.  But 
no  one  can  read  the  whole  libel  without  perceiving  the 
intent  of  the  writer  to  convey  an  imputation  that  the 
observations  of  the  counsel  were  not  merely  of  catting, 
but  of  deserved  severity ;  that  the  Plaintiff  felt  them  as 
such;  and  that,  in  the  judgment  of  the  writer,  the 
Plaintiff,  if  not  guilty  of  peijury,  had,  at  least,  be«i 
actuated  by  some  improper  motive  in  giving  his  testw 
mony  before  the  commissioner* 

The  passage  which  the  Defendant'  has  selected  (oar 
justification,  taken  by  itself,  admits  of  a  double  mean* 
ing  for  the  word  cutting ;  to  which  ambiguity  it  is  not 
open  if  the  passage  be  taken  in  conjunction  with  the 
rest  of  the  publication.  The  plea,  therefore,  would  be 
bad,  according  to  the  general  rules  o£  pleading.  Buty 
further  than  that,  even  if  the  Defendant  had  set  out  the 
whole  of  the  counsel's  speech,  a  party  has  not  always 
the  right  to  publish  expressions  which  a  counsel,  from 
his  peculiar  situation,  is  sometimes  justified  in  ustng» 
He  may  have  been  misinformed;  or  may  have  been 
answered  in  the  progress  of  the  cause.  But  Saunders 
V.  Mills  shews  that  the  privilege,  which  may  be  neces* 
sary  for  a  counsel  in  the  conduct  of  a  cause,  is  by  no 
means  extended  to  others.  The  Defendant,  however, 
is  not  in  a  position  to  claim  the  privilege,  even  if  it 
could  be  claimed  by  others,  for  he  has  not  set  out  the 
counsel's  speech,  or  averred  that  the  allegations  con- 
tained in  it  are  true.  Upon  this  plea,  therefore,  our 
judgment  must  be  for  the  Plaintiff. 


Park  J.  I  am  not  prepared  to  say  that  reports  of 
proceedings  in  courts  of  justice  are  not  to  be  en- 
couraged, as  instructive  and  beneficial  to  the  public; 
but  they  must  be  accurate  and  fair  reports ;  and  it  is 

by 
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by  no  means  clear  that  a  party  is  justified  in  publishing, 
without  discrimination,  every  thing  that  falls  from  the 
mouth  of  counsel.  That  was  clearly  laid  down  in 
Satmders  v.  Mills,  and  by  Ttnterden  C.  J.  and  Bayley  J. 
in  Lewis  v.  Walter.  Considerable  latitude  is  given  to 
counsel;  and  where  they  are  borne  out  by  their  in- 
structions, an  action  will  not  lie  against  them.  '  But 
that  privilege  is  not  extended  to  all  who  hear  them,  as 
Bayley  J.  says  in  Lewis  v.  Walter;  "  It  is  no  justification 
that  a  defendant  has  truly  stated,  jn  his  publication,  the 
speech  made  by  counsel  in  stating  a  case  to  the  jury ; 
he  must  go  farther,  and  shew  the  truth  of  the  facts 
there  stated.  It  is  the  duty  of  a  counsel  to  state  facts, 
although  they  may  be  injurious  to  the  character  of 
individuals ;  and  he  is  privileged  so  to  do,  if  he  speaks 
conscientiously  according  to  his  instructions ;  but  if  it 
were  to  follow  that  others  might  repeat  what  he  says,  it 
might  be  most  injurious  to  the  character  of  individuals; 
for  as  to  them^  the  reason  of  the  privilege,  which  is  the 
advancement  of  public  justice,  does  not  apply."  So  I 
say  here.  It  does  not  follow  that  because  the  counsel 
is  privileged  as  to  what  he  delivers  in  a  court  of  justice, 
a  publisher  may  circulate  his  expressions  all  over  the 
kingdom  in  a  printed  paper.  That  is  shewn  by  the 
cases  of  Rex  v.  Creery,  and  Bex  v.  Lord  Abingdon, 
where  the  defendants  had  uttered,  in  a  privileged  place, 
every  word  that  they  afterwards  published ;  but  as  they 
chose  to  correct  their  speeches,  and  give  them  extensive 
circulation,  they  received  punishment  for  the  ofience  of 
libel. 

In  the  .present  case,  although  the  whole  publication 
contains  libellous  matter,  only  a  portion  of  it  is  at- 
tempted to  be  justified ;  and  by  characterising  the  coun- 
sel's speech  as  one  of  cutting  severity,  the  Defendant, 
in  effect,  insinuates  that  the  Plaintifi*  is  a  perjured 
witness. 

Vol.  X.  Mm  Gaselee 
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Oasslee  J.  concurred. 

Vaughan  J.  It  is  impossible  to  read  this  poblieatioD 
without  perceiving  that  it  contains  much  libellous  matter 
injurious  to  the  Plaintiff;  and  the  Defendant  has  not 
justified  the  account  he  has  given.  The  doctrine  on 
that  species  of  justification  is  fully  laid  down  m  Flint 
y.  Pike^  where  in  an  action  for  a  libel,  which  purported 
to  be  a  report  of  a  trial,  the  defendant  pleaded  that  the 
supposed  libel  was  in  stibstance  a  true  account  and 
report  of  the  trial :  and  it  was  held,  upon  demurrer, 
that  that  plea  was  bad. 

It  is  not  sufficient  to  say  that  the  account  given  is  in 
substance  true,  but  the  different  allegations  must  be  so 
set  out  that  the  Court  may  see  whether  they  can  be 
justified  or  not 

Judgment  for  the  Plaintiffi 


April  30. 

One  coparce- 
ner cannot  sue 
separately  for 
his  portion  of 
rents  accruing 
to  him  and 
his  fellows. 


Decharms  t;.  HoRwooD. 

ydSSUMPSIT  for  money  had  and  received  by  the 
Defendant  to  the  Plaintiff's  use*  Plea,  general 
issue. 

At  the  trial  before  Alderson  J.,  London  sittings  in 
Trinity  term  last,  a  verdict  was  found  for  the  Plaintiff 
for  23/.  145.  lO^f.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case :  — 

For  many  years  previously  to  and  at  the  time  of  his 
death,  the  Reverend  Thomas  Russellj  clerk,  was  seised 
in  fee  simple  (amongst  other  hereditaments)  of  a  cer- 
tain estate  called  Bussell*s  Rents^  situate  in  the  parish 
of  St.  Maiy  Abbotts^  Kensington^  consisting  of  several 
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houses  let  to  and  occupied  by  various  tenants,  many  of 
whom  were  weekly  tenants,  at  sums  of  from  3s.  6d.  to 
4fS.  6d.  a  week. 

The  Defendant,  in  the  lifetime  of  Russell^  acted  as  his 
agent  in  collecting  and  receiving  the  rents  as  they  be- 
came due  from  the  tenants  of  the  said  estate,  and  had 
collected  and  received  the  same  from  the  year  181  !• 
Russell  died  on  the  7th  of  May  18S1,  leavbg  as  his 
heirs, — the  Plaintiff  Decharms,  who  was  the  eldest  son  of 
a  deceased  second  cousin  of  the  said  Russell^  viz.  Sarah 
Decharms  (formerly  Sarah  Meade\  —  Edith^  the  wife  of 
John  Coggan  (formerly  Edith  Meade\ — and  Anne^  the 
wife  of  William  BouUon  (formerly  Anne  Meade) ^  who 
were  all  sisters,  and  were  second  cousins  of  the  said 
Russellj  ex  parte  patemd. 

After  the  death  of  Russell^  and  previously  to  the  com* 
mencement  of  this  action,  the  tenants  of  Russell's  Rents 
attorned  to  his  heirs,  who,  at  the  time  this  suit  was 
commenced,  were  in  receipt  of  the  rents  and  profits 
thereof.  The  Defendant  continued  for  some  time  to 
collect  the  rents  of  the  estate ;  and  previously  to  such 
attornment,  for  rents  which  had  become  due  subse- 
quently to  the  death  of  Russell^  he  received  the  sum  of 
71/.  45.  Sd.;  for  one  third  part  whereof,  as  the  Plaintiff's 
share,  this  action  was  brought. 

The  Defendant  claimed  the  rents  in  question  under 
a  devise  in  Russell's  will ;  but  the  Plaintiff  alleged  that 
this  devise  was  cancelled,  and  upon  that  head  the  Court 
was  to  look  at  the  will  and  draw  such  conclusion  as  a 
jury  would  have  done. 

The  questions  for  the  opinion  of  the  Court  were :  — 

Whether  there  was  any  sufficient  arid  valid  devise  of 
the  said  estate  called  Russell's  Rents  or  Place^  to  defeat 
the  right  of  the  heirs  at  law  to  the  rents  received  by  the 
Defendant  Horwood  after  the  death  of  the  said  Russell : 
if  the  Court  should  be  of  opinion  there  was  not  then 
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16S4.       &C4  at,  &c«  requested  by  said  D.  Orme  in  his  lifetime,  who 
Okmb        ^*^  since  the  said  25tli  of  Marchj  so  to  do,  procure 
V  an  abstract  of  a  good  and  valid  title  to  the  said  last- 

BaouoHTOtr.  mentioned  premises  to  be  furnished  to  the  said  D.  Orme 
in  due  and  convenient  time  for  enabling  him  to  get 
such  title  examined,  and  a  proper  conveyance  of  the 
said  premises  prepared,  and  the  said  purchase  com- 
pleted, on  or  before  the  said  25th  of  March  1830,  but 
therein  wholly  failed  and  made  default,  to  wit,  at,  &c. ; 
and  the  Defendant  then  and  there  wrongfully  and  in« 
juriously  omitted  to  furnish  any  abstract  of  tide  to  the 
said  tenements  as  aforesaid  for  a  long  and  unreasonable 
time,  and  until  an  insufficient  and  inadequate  time  re- 
mained for  the  examination  of  such  title,  and  for  the 
preparation  of  a  proper  con#eyance,  and  the  completion 
of  such  purchase  as  last  aforesaid  by  the  day  so  ap- 
pointed in  that  behalf,  according  to  the  said  last-men- 
tioned promise  of  the  Defendant:  that  by  means  and 
in  consequence  of  such  neglect  and  omission  as  last 
aforesaid,  the  said  Z).  Orme  in  his  lifetime  was  deprived 
of  all  benefit  and  advantages  that  would  have  arisen  to 
him  from  the  completion  of  the  said  purchase,  and  was 
then  and  there  necessarily  put  to  great  expenses,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  100/.,  in  endeavouring  to  procure  the  said  title 
as  aforesaid,  and  lost  all  the  gains  and  profits  which  be 
might  and  would  otherwise  have  made  and  acquired 
fW>m  using  and  employing  the  said  sum  of  money  so 
paid  by  him  to  the  Defendant,  and  other  monies  pro- 
vided and  kept  by  him,  the  sai^  Z>.  Orme^  for  the  com- 
pletion of  the  said  purchase,  to  wit,  at,  &c. 
The  fourth  count  was  in  substance  the  same. 
Demurrer  and  joinder  in  deitiurrer  on  the  whole 
declaration. 

Stephen  Serjt.,  in  support  of  the  demurrer.     This 
action  will  not  lie  for  the  adminbtratrix,  for  no  damage 
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TiNDAL  C.  J.  said,  It  is  unnecessary  to  decide  the 
question  on  the  devise  of  the  rents  which  the  Plaintiff 
claims,  if  there  be  another  insurmountable  objection  to 
this  action.     And  we  are  clearly  of  opinion  that  the 
Plaintiff  cannot  support  an  action  for  money  had  and 
received  for  a  third  part  of  the  rents  in  question.     Not 
that  I  entertain  any  doubt  on  the  first  point;  looking 
at  the  will  as  a  jury  would  do,  I  think  it  is  plain  there 
was  no  animus  cancellandi  with  respect  to  the  devise  of 
these  rents ;  but,  even  if  the  cancellation  had  extended 
to  them,  the  Plaintiff,  as  one  of  three  parceners,  cannot 
recover  one  third  of  the  rents  in  an  action  for  money 
had  and  received.     The  authorities  all  agree  that  what- 
ever be  the  number  of  parceners,  they  all  constitute  one 
heir.    They  are  connected  together  by  unity  of  interest, 
and   unity  of  title;   and  one  of  them  cannot  distrain 
without  joining  the  others  in  the  avowry.     In  Stedman 
V.  Bates  {a)  the  defendant  made  conusance  as  bailiff 
to   the   Countess   of  Salisbury^   and   shewed   that   one 
John  Bennett  was  seised  of  the  place,  where,  &c.   in 
fee;  and  being  so  seised,  demised  to  John  Griffith  for 
180  years,  rendering  rent:  that  J.  B,  died,  by  which 
the  reversion  descended  to  the  Countess  of  Salisbury 
and   her   sister   Mrs.  Bennett;    and   as   bailiff  to   the 
Countess  he  made  conusance  for  rent  arrear,  &c.     The 
plaintiff  demurred :  Hally  for  the  defendant,  said,  that 
although  the  daughters  were  one   heir  to  the  father, 
yet  they  had  several  inheritances,  and  therefore  it  was 
not  absolutely  necessary  for  them  to  join  in  an  avowry, 
and  cited  a  case  in  point.  (6)     But  by  Rokeby  J.  ^^  This 
point  was  never  moved  in  that  case ;  and  Littleton  him- 
self says  that  co-parceners  ought  to  join  in  avowry,'' 
and  gave  judgment  for  the  plaintiff. 
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If  they  cannot  distrain  separately,  how  can  they  se- 
parately claim  a  portion  of  the  rent  from  a  person 
who  has  received  it  in  the  character  of  a  trustee  ?  It 
would  be  a  great  hardship  on,  him  to  be  exposed  to 
three  actions  instead  of  one.  But  it  might  happen  that 
he  might  have  received  authority  from  the  other  par- 
ceners. Inasmuch,  therefore^  as  there  has  been  no 
division  of  these  rents,  nor  any  agreement  by  the  De- 
fendant to  hold  one  third  of  them  separately  for  the 
Plaintiff,  he  has  no  right  separately  to  sue  the  De- 
fendant. 

This  renders  it  unnecessary  to  decide  the  objection 
as  to  the  form  of  action. 


Park  J.  I  agree  that  the  third  objection  is  con- 
clusive against  the  Plaintiff;  and  I  also  think  that  the 
Plaintiff,  suing  as  heir,  could  not  recover  in  this  form 
of  action. 

Gaselee  J.  The  Plaintiff  must  establish,  first,  that 
there  has  been  no  valid  devise  of  the  rents  in  question, 
which  I  think  he  has  failed  to  establish ;  and,  secondly, 
that  he  is  entitled  to  sue  separately  from  the  other 
parceners.  It  is  clear  from  all  the  authorities,  he  can- 
not sue  separately,  and  therefore  our  judgment  must  be 
for  the  Defendant. 


Vaughan  J.  concurred. 


Judgment  for  Defendant 
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UsBORNE  and  Another  v.  Pennell.  Mo^  i. 

A   RULE  nisi  had  been  obtained  to  set  aside  the  writ  .The  precipe 

of  capias  in  this  action,  for  a  variance  between  the  ^^  ^^\  **'•' 

close  that  the 
writ  and  pracipe ;   the  writ  being  indorsed  "  bail  by  capias  was 

affidavit  for  600/.,"  and  the  prcecipe  not  disclosing  that  endowed 
the  writ  had  issued  on  affidavit,  or  for  what  amount,  affidavit  for 
The  pracipe  was  as  follows :  —  '  6oo/. :" 

"In   the   Common   Pleas.     Middlesex.     Capias  for  Held,  not 

-^  a  ground  for 

Thomas    Usbome  and  Major   Usbome,   against  George  setting  the 

Penfiell,  of  Dean  Street,  Sohoj  in  the  county  of  Middle^  ^^P*^  *"^«* 

sex,  upon  promises. 

"  M^Leod  and  Henning,  3.  London  Street,  Fenchurch 

Street,  Ap.  19.  18S4." 

Bompas  Seijt,  who  shewed  cause,  contended  that  it 
was  unnecessary  for  the  prtecipe  to  refer  to  the  affidavit, 
and  referred  to  Boyd  v.  Durand[a),  where  it  was  held 
that  the  instructions  called  a  pruedpe,  given  by  the  at- 
torney to  the  filacer,  are  not  process  in  the  cause,  and 
that  it  is  not  necessary  even  that  they  should  contain 
a  clause  of  ac  etiam.  And  Mansfield  C.  J.  said, — ^^  This 
is  a  little  worthless  memorandum,  which  is  no  authority 
at  all."  It  has  been  unusual  in  practice  to  insert  any 
sum  in  the  prcecipe. 

Wilde  Serjt,  contra,  insisted  that,  as  the  attorney 
takes  away  the  writ  with  him)  the  prcecipe  is  the  only 
record  of  it  in  the  office ;  and  that  it  is  important  it 
should  correspond  with  the  writ,  in  case  the  Defendant 
should  inquire  for  what  amount  the  writ  has  issued,  in 

(a)  %  Taunt.  164. 
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order  to  prepare  himself  with  the  necessary  bail.  The 
attornies  now  bring  the  writs  to  the  filacer;  but  formerly 
they  were  issued  by  the  filacer,  and  then  bis  only  in- 
structions were  the  pracipe.  In  the  Court  of  Exchequer 
there  are  practical  directions  requiring  conformity  be- 
tween the  writ  and  precipe. 

TiNDAL  C.  J.  This  is  not  a  case  in  which  there  is  a 
variance  between  the  sum  indorsed  on  tlie  writ  and  that 
mentioned  in  the  prdscipe,  by  which  the  party  may  have 
been  misled*  but  a  case  in  which  there  is  an  omission  of 
any  sum  in  the  praxipe :  and  the  question  isi  whether 
that  is  such  a  defect  as  entitles  the  Defendant  to  his 
discharge.  We  are  of  opinion  that  it  is  not  a  case  in 
which  the  Defendant  is  entitled  to  his  discharge.  Al- 
though it  has  been  unusual  in  practice  to  insert  any 
sum  in  the  pracipef  no  instance  can  be  cited  in  which  a 
defendant  has  been  discharged  for  the  omission ;  and  it 
is  scarcely  possible  that  an  application  to  that  effect 
should  never  have  been  made,  if  the  practice  would 
have  warranted  such  an  application.  On  the  contrary, 
Bcn/d  V.  Durand  would  seem  to  shew  that  the  pracipe 
is  only  in  the  nature  of  instructions ;  that  it  stands  at  a 
low  rate  among  the  instructions  for  issuing  process; 
and  that  a  variance  such  as  the  present  is  immaterial. 
Then,  is  it  likely  that  in  the  present  case  the  Defendant 
has  been  injured  or  misled  by  this  omission  in  the 
precipe  ?  The  word  capias  appears  on  the  face  of  the 
pracipej  from  which  his  attorney  must  have  known  that 
the  action  was  bailable ;  and  he  had  only  to  ask  for  the 
file  of  affidavits,  to  learn  the  amount  demanded. 

The  late  act,  and  the  rules  founded  on  it,  make  no 
difference  in  the  case*  There  is  no  reference  to  the 
p'iBcipe  in  the  schedule ;  the  rules  prescribe  no  form  of 
pracipe;  and  the  directions  of  the  Court  of  Exchequer 
apply  only  to  serviceable  process. 

Taking 
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Taking  the  whole  together,  we  ought  not,  in  the        1834. 
absence  of  any  authority,  to  interpose  by  discharging         '  ^    ' 

1       Tx    n       1  U8BORNB 

the  Defendant.  ^. 

The  rest  of  the  Court  concurring,  the  rule  was  Pennell. 

Discharged. 


Mary  Orme,  Administratnx  of  David  Orme^      Maj  i. 

V,  Brouohton. 

^PHE  second   count  of  the  declaration  stated,   that  Where  a 

whereas  in  the  lifetime  of  David  Orme,  to  wit,  on,  &c.  J^^nSceout'a 
at,  &c.  in  consideration  that  the  said  Z>.  Orme  in  his  good  title 

lifetime,  at  the  request  of  tb%  Defendant,  had  then  and  ^'diin  <^«  ^' 

pulated  time, 

there  agreed  to  buy  of  the  Defendant  a  certain  messuage  andtheTendce 

and  certain  land  and  premises  represented  by  the  De-  <*'*«•»  ^i»  «^^^ 

fendant  to  be  freehold,  at  and  for  a  large  sum  of  money,  J^  d*nu£e 

to  wit,  the  sum  of  1500/.,  and  had  paid  to  the  De-  incurred  by 

fendant  a  ceruin  sum,  to  wit,  the  sum  of  1 50/.,  as  a  ^^^  ?^  mterett 

on  the  deposit- 
deposit  and   in   pert  of  the  last-mentioned  purchase-  money,  and 

money;  and  had  also  agreed  to  pay  the  residue  thereof,  ^®  expense  of 
and  accept  a  proper  conveyance  of  the  said  last-men-  ^^^  ^'  ^ 
Uoned,  premises  on  the  25th  of  March  then  next,  on 
having  a  good  and  valid  title  made  to  him,  the  said  . 
Z>.  Orme^  to  the  last-mentioned  premises,  the  De- 
fendant, then  and  there  promised  the  said  Z>.  Orme  in 
his  lifetime  that  he  would  procure  an  abstract  of  a  good 
and  valid  title  to  the  said  last-mentioned  premises  to  be 
furnished  to  the  said  Z>.  Orme  in  due  and  convenient 
time  for  enabling  him  to  get  such  title  examined,  and 
a  proper  conveyance  of  the  said  last-.mentioned  pre- 
mises prepared,  and  the  said  last-mentioned  purchase 
completed,  on  or  before  the  said  25tii  of  March;  yet 
the  Defendant,  not  regarding  his  said  promise,  but 
intending  to  deceive  the  said  D.  Orme  in  his  lifetime^  did 
not  nor  would,  although  he  was  afterwards,  to  wit,  oni 

%c. 
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J6S4.       &c«  at,  &a  requested  by  said  Z>.  Onne  in  his  lifetime,  who 
OiiMB       ^'^  since  the  said  25th  of  March^  so  to  do,  procure 
v^  an  abstract  of  a  good  and  valid  title  to  the  said  last- 

BaoiroHTOir.  mentioned  premises  to  be  furnished  to  the  said  Z>.  Orme 
in  due  and  convenient  time  for  enabling  him  to  get 
such  title  examined,  and  a  proper  conveyance  of  the 
said  premises  prepared,  and  the  said  purchase  com- 
pleted, on  or  before  the  said  25th  of  March  1830,  but 
therein  wholly  failed  and  made  default,  to  wit,  at,  &c. ; 
and  the  Defendant  then  and  there  wrongfully  and  in- 
juriously omitted  to  furnish  any  abstract  of  title  to  the 
said  tenements  as  aforesaid  for  a  long  and  unreasonable 
time^  and  until  an  insuflScient  and  inadequate  time  re- 
mained for  the  examination  of  such  titles  and  for  the 
preparation  of  a  proper  conveyance,  and  the  completion 
of  such  purchase  as  last  aforesaid  by  the  day  so  ap- 
pointed in  that  behalf,  according  to  the  said  last-men- 
tioned promise  of  the  Defendant :  that  by-  means  and 
in  consequence  of  such  neglect  and  omission  as  last 
aforesaid,  the  said  D.  Orme  in  his  lifetime  was  deprived 
of  all  benefit  and  advantages  that  would  have  arisen  to 
him  from  the  completion  of  the  said  purchase,  and  was 
then  and  there  necessarily  put  to  great  expenses,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  100/.,  in  endeavouring  to  procure  the  said  title 
as  aforesaid,  and  lost  all  the  gains  and  profits  which  he 
might  and  would  otherwise  have  made  and  acquired 
firom  Using  and  employing  the  said  sum  of  money  so 
paid  by  him  to  the  Defendant,  and  other  monies  pro- 
vided and  kept  by  him,  the  sai^  Z).  Orme,  for  the  com- 
pletion of  the  said  purchase,  to  wit,  at,  &c. 
.    The  fourth  count  was  in  substance  the  same. 

Demurrer  and  joinder   in   dettiurrer  on  the  whole 
declaration. 

Stephen  Serjt.,  in  support  of  the  demurrer.     This 
action  will  not  lie  for  the  adminbtratrix,  for  no  damage 

is 
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is  shewn  to  the  intestate's  personal  estate:  Kingdmtv.  1834. 
Nottle{a).  The  right  of  action,  if  any,  descends  to  the 
heir.  No  damage  has  been  done  to  the  intestate's  per- 
sonal estate,  for  the  contract  is  still  open,  and  may  be 
enforced  by  a  bill  for  a  specific  performance;  and  as 
long  as  the  contract  is  open,  the  purchaser  is  not  en«> 
titled  to  interest  on  his  deposit :  Farquhar  v.  Farley {b)* 
The  purchaser,  indeed,  may  rescind  the  contract,  if  be 
be  not  furnished  with  a  sufficient  abstract  by  the  day 
agreed  on :  Wild  t.  Fort{c) :  but  in  actions  for  damages 
for  not  furnishing  a  sufficient  abstract  in  proper  time,  it 
has  been  usual  to  allege  that  the  contract  is  at  an  end } 
Richards  v.  Barton  [d) }  and  the  Plaintiff  having  made 
no  such  averment  in  the  present  declaration,  it  must  be 
assumed  that  the  contract  is  still  in  force.  Indeed,  he 
could  not  rescind  it,  without  giving  notice  r  Roper  v. 
Coombes  (e).  No  actual  damage,  therefore,  accrued  in 
the  lifetime  of  the  intestate ;  and  the  loss  of  advantages 
contingent  upon  a  bargain  cannot  be  the  subject  of  an 
action :  Flureau  v.  Thomhill(g). '  Even  where  a  covenant 
is  broken  in  the  life  of  the  covenantee,  if  the  damage 
accrue  to  the  heir,  the  heir,  not  the  executor,  must  sues 
King  V.  Jones  (A).  At  all  events,  the  Plaintiff  should 
have  averred  damage  to  the  personal  property,  as  was 
done  in  Knights  v.  Qjiarles{i). 

\. 
Wilde  Serjti,  contra.  This  was  a  parol  contract,  oil 
which  the  heir  could  not  sue;  and  sufficient  damage 
has  accrued  to  the  personal  property  of  the  intestate  to 
entitle  his  administrator  to  suei  the  expense  of  the 
investigation  of  title;  the  loss  of  interest  on  the  deposit; 
— both  of  which  are  averred  in  the  declaration, — or 

(a)   iM.iffS.  355-  (g)   *  f^-  -»'•  '078. 

(h)  1  B,  M.  22%.  (Jb)   1  Marib.  107.     4  Mi  ^ 

'  {c)  A  Taunt.  334.  5.  i88. 
{i)  I  Eip.%t%,  (i)  %B.bfB.  io». 


{e)  6B.<^C.  534. 


the 
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1854*        the  loss  of  the  prdceeds  of  the  land  previous  to  the 

-  T    ™        intestate's  decease :  for  the  personal  representative  may 

^^  recover  damagesi   in  respect  of  the  proceeds  of  real 

Bboughton.   property,  where  the  breach  of  contract  occasioning  the 

damage  occurs  in  the  lifetime  of  testator  or  intestate. 
Westw.  Qffic*  Exec.  65.  Moscoe  an  Real  Actions^  445., 
and  authorities  there  cited :  Luof  v.  Levington{a).  The 
line  to  be  drawn  is  clearly  pointed  out  in  Chamberlain 
V.  Williamson  {b).  In  Knights  v.  Quarles  there  was  only 
a  general  allegation  of  damage  to  the  personal  estate  of 
the  intestate.  The  present  declaration  shews  specifi- 
cally how  the  damage  has  accrued.  As  to  the  argu- 
ment that  the  Defendant's  contract  is  still  open,  the 
Plaintiff  after  recovering  in  this  action,  would  be 
estopped  from  enforcing  it,  or  from  suing  a  second  time. 

Stephen,  This  action  is  brought  for  damage  sup- 
posed to  have  been  occasioned  by  the  delay  in  pro- 
ducing a  good  title;  and  if  the  Defendant  could  now 
furnish  it,  the  Plaintiff  might  enforce  specific  perform- 
ance* If  the  contract  can  be  enforced,  the  Plaintiff  has 
sustained  no  damage  by  the  payment  of  the  deposit 
money  and  expenses  of  investigating  title.  In  order, 
therefore,  to  sustain  that  claim  for  damage,  he  should 
have  averred  that  the  contract  was  rescinded,  or  in- 
capable of  execution.  And  the  breach,  that  the  De- 
fendant failed  to  make  out  a  good  title,  is,  at  all  events, 
too  wide ;  for  the  Defendant,  in  contracting  to  furnish 
an  abstract,  does  not  contract  absolutely  to  furnish  a 
good  title,  but  to  produce  such  abstract  as  he  possesses. 
The  damage,  however,  if  any,  on  this  contract,  is  to  the 
heir,  not  to  the  administrator ;  and  there  is  no  principle 
or  authority  to  shew  that  the  heir  cannot  sue  on*  a  simple 
contcact  But  even  if  he  cannot,  it  does  not  follow  that 
in  a  case  like  this,  the  administrator  can.     At  common 

-    (a)  1  Fentr.  175.  (h)    M.  Sf  5.408. 

law 
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law  neither  heir  nor  execator  could  recover  arrears  of       1834.  , 

rent  service  accruing  in  the  life  of  the  testator.  ^  "- 

®  Orme 

v. 

TiNDAL  C.  J.     The  question  for  the  Court  arises  on  BrougHtov 

a  demurrer  to  the  four  special  counts  of  the  declaration. 

If  either  of  them  is  sufficient,  the  Plaintiff  is  entitled  to 

our  judgment ;  -and  we  think  the  second  is  free  from 

objection.     The  only  question  is,  whether  we  can  see  on 

the  face  of  the  record  a  personal  contract;  a  breach  of 

it  in  the  lifetime  of  the  intestate;  and  a  loss  to  his 

personal  property.    If  those  three  circumstances  concur, 

the  case  falls  within  the  principle  of  Kingdon  v.  Noitky 

and  our  judgment  must  be  for  the  Plaintiff.     Now,  first, 

we  have  an  agreement  between  the  intestate  and  the 

Defendant,  by  which  the  intestate  engaged  to  buy  of 

the  Defendant  a  messuage  at  the  price  of  1500/.,  and 

paid  him  150/.  as  a  deposit  in  part  of  the  purchase 

money.     That  purchase   was   to  be   completed   by  a 

certain   day;    and   the  Defendant,    having  agreed   to 

furnish  an  abstract  in  sufficient  time  for  the  completion 

of  the  purchase  by  that  day,  was  requested  to  furnish  it, 

and  failed.     The  Defendant  outlived  the  time  when  the 

contract  was  to  have  been  completed. 

Stopping  here,  it  appears  that  150/.  was  paid  as  a 
deposit  by  the  intestate;  that  the  day  for  completing  the 
purchase  was  gone  by;  and  that  an  abstract  was  not 
furnished  in  sufficient  time  for  the  intestate  to  have  his 
conveyance  by  that  day.  Suppose  the  intestate  himself 
had  at  that  time  proceeded  for  the  breach  of  contract, 
what  objection  could  have  been  taken  to  an  action  in 
this  form  ? 

It  has  been  argued  on  the  part  of  the  Defendant, 
that  the  contract,  according  to  this  record,  is  still  open 
and  existing;  and  that,  though  the  intestate  had  re- 
covered damages,  he  might  still  have  brought  a  se- 
cond action,  or  have  proceeded  in  equity  to   enforce 

per- 
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18S4.       performance.    But,  after  bringing  an  acUon  in 
'^"  ^       the  grievance  alleged  is  the  loss  sustained  by  breach  of 
I,,  the  contract,  I  think  it  would  be  impossible  to  bring  a 

9fi<HioHTOir.  second  action,  or  to  resort  to  any  other  means  to  enforce 
the  contract,  inasmuch  as  the  first  action  is  to  be  deemed 
an  election  as  to  the  remedy  sought. 

This,  however,  is  an  action  not  by  the  intestate,  but 
by  his  administrator;  and  we  have  still  to  see  whether 
there  has  been  any  injury  to  the  intestate's  personal 
property.  It  is  conceded  that  the  allegation  of  sudi 
damage  as  the  Plaintiff  is  not  entitled  to  claim,  as  for 
loss  of  contingent  advantages,  will  not  vitiate  the  count 
except  on  special  demurrer,  knd  may  be  stmck  out 
before  the  damages  are  assessed.  But  the  count  goes 
on  that  the  intestate  was  **  necessarily  put  to  great 
expenses,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  /Of  100/.,  in  endeavouring  to 
procure  the  said  title  as  aforesaid,  and  lost  all  the  gains 
BXid  profits  which  be  might  and  would  otherwise  have 
made  and  acquired  from  using  and  employing  the  said 
sum  of  money  so  paid  by  him  to  the  Defendant,  and 
other  monies  provided  and  kept  by  him  the  said  />.  Orme 
for  the  completion  of  the  said  purchase." 

That  is  an  injury  to  the  personal  property  of  the 
intestate^  which  brings  the  second  count  within  the 
principle  of  Kingdofi  v.  Nottle.  It  is  a  circumstance 
not  without  weight,  that,  if  the  Plaintiff  cannot  recover, 
there  is  no  one  who  could  sue  the  Defendant  It  is 
clear  the  heir  could  not.  We  think,  therefore,  the 
Plaintiff  is  entitled  to  our  judgment. 

Park  J.  This  is  a  most  discreditable  defence.  Ever 
since  the  case  of  Lucy  v.  LeoingUm  the  decisions  have 
been  uniform  on  this  subject;  and  in  Kingdon  v.  Nottle 
the  distinction  is  taken  which  governs  all  such  cases  as 
the  present:  Le  Blanc  J.  says,  ^^The  distinction  which 

attends 
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attends  real  .and  personal  covenants,  with  respect  to  the        ISSi. 
course  in  which  they  go  to  the  representatives  of  the        o" 
person  with  whom  the  covenants  are  made,  is  a  clear  ^^ 

one :  real  covenants  run  with  the  land,  and  either  go  to  Broughtoiu 
the  assignee  of  the  land,  or  descend  to  the  heir,  and 
must  be  taken  advantage  of  by  him  alone ;  but  personal 
covenants  must  be  sued  for  by  the  executor."  And 
King  V.  Jones  shews  what  was  the  opinion  of  the  Judges 
in  such  a  case,  for  Heath  J.  decided  the  case  on  the 
ground  that  no  damage  was  sustained  in  the  lifetime  of 
the  ancestor ;  in  which  respect  he  distinguished  it  from 
Ltuy  V.  Levington. 

Knight  V.  Qiiarles  has  not  the  least  bearing  against 
our  decision  on  the  present  occasion.  On  all  these' 
authorities  I  think  the  point  is  divested  of  doubt;  and 
I  cannot  get  over  the  lest  words  of  Lucy  v.  LemngtoHf 
*^  That  though  the  covenant  were  made  only  to  J*.  Sf 
his  heirs  and  assigns,  and  it  were  an  estate  of  inherit- 
ance, yet  the  breach  being  in  the  testator's  lifetime,  the 
executor  had  well  brought  the  action  for  the  damages.'' 

Gaselee  J.  I  am  of  the  same  opinion  as  to  the 
second  count.  In  ZMy  v.  Levington  it  is  distinctly 
laid  down  that  where  there  is  an  injury  to  the  personal 
estate,  the  personal  representative  may  sue ;  and  if  he 
cannot,  in  this  case  no  one  can ;  for  it  is  clear  the  heir 
could  not.  In  all  the  cases  where  the  heir  has  sued, 
the  action  has  been  on  a  covenant ;  but  he  can  have  no 
right  of  action  on  a  mere  agreement  to  sell.  In  Woiton  v. 
Cooke  (a)  the  covenant  was  to  the  vendee  and  his  heirs. 

Vaughan  J.  I  entirely  agree  with  the  rest  of  the 
Court.  It  is  conceded  that  the  record  ought  to  disclose 
a  breach  of  contract  in  the  life  of  the  intestate,  and  a 

{a)  Djer^  337- ^' 

damage 
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lS94f.        damage  to  his  personal  estate ;  and  the  contest  is  rather 

Orme        ®*  ^°  ^^^  application  of  the  rule  to  the  facu  of  this  case 

V.  than  as  to  the  rule  itself.     Here  there  was  a  contract 

BaouGRTON.   ^iih  the  u)testate  to  furnish  an  abstract  by  a  gi?«i  day ; 

a  breach  of  that  contract ;  and,  in  consequence  of  that 

breach,  the  loss  of  the  use  of  intestate's  deposit,  and  of 

the  rents  from  the  time  of  the  contract.     After  a  loss  of 

this  kind,  he  or  his  representative  is  entitled  to  recover 

the  whole  amount  of  the  damage  sustained ;  and  then 

he  is  concluded  from  any  further  proceedings.     The 

luminous  judgment  of  Mr.  Justice  Part^  in  Knight  v. 

QuarleSf  comprehends  all  that  relates  to  the  subject 

Judgment  for  Plaintiff  on  second  and 
fourth  counts. 


Jftff  fti 


'  Haslam  and  Bischoff,  Gents.,  two,  &c.  t^. 

Sherwood,  Gent,  one',  &c. 

ASSUMPSIT.  The  first  count  of  the  declaration 
stated,  that  on  the  4th  of  January  1832,  to  wit, 
at,  &C.,  by  a  certain  memorandum  of  agreement  then 
and  there  made,  relating  to  the  matter  of  Edward 
Pope  Wills^  a  bankrupt,  in  which  said  bankruptcy 
Plaintiffs  were  then  and  there  concerned  as  solicitors, 
(after  reciting  that  the  bills  of  costs  of  Plaintiffs  not 
being  made  up  to  that  time,  and  the  further  costs  not 
then  ascertainable,  and  the  messengers'  charges  not  then 
known,  and  Defendant,  the  solicitor  of  the  said  bank- 
rupt, and  his  friends,  being  desirous  that  a  composition, 
release,  assignment,  and  petition  for  a  supersedeas^  should 

nevertheless  be  proceeded  with,  and  the  messenger  dis- 

after  defraying 

certain  charges  incurred  by  Plaintiff,  if  Defendant  would  pay  Plaintiff  his  costs  of 

conducting  the  commission : 

Held,  not  a  suflicient  consideration  to  support  an  action  against  the  Defendant  on 
his  promise  to  pay  the  Plaintiff's  costs. 

charged 


Plaintiffy  an 
attorney,  con- 
ducting a 
commission 
of  bankrupt, 
having  re- 
ceived a  debt 
dut  to  the 
bankrupt, 
undertook  to 
pay  the  De- 
fendant, so- 
licitor of  the 
bankrupt,  the 
surplus  of  the 
sum  so  re- 
ceived, should 
any  remain. 
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charged  out  of  possession,)  it  was  mutually  stipulated,  aiv 
ranged,  and  agreed  by  and  between  Plaintiffs  and  De- 
fendant, that  Plaintifis  should  hold  themselves  liable  to 
account  for  any  balance  to  Defendant,  on  request,  out 
of  a  sum  of  140/.  95.  lie/.,  by  Plaintiffs  before  then 
received  of  Thomas  Gouldf  a  debtor  to  the  estate^ 
which  might  remain  beyond  Plaintiff's  costs  and  charges 
as  between  solicitor  and  client  in  the  said  bankruptcyt 
and  other  matters  done  and  to  be  done ;  and  that,  in 
the  event  of  the  said  140/.  9s.  lid,  proving  inadequate 
to  cover  the  same,  and  the  accountant's  bill,  amounting 
to  14/.  155.  BcLj  and  the  messenger's  bill  under  the  said 
commission.  Defendant,  upon  the  like  request,  should 
pay  Plaintiffs  the  difierence.  And  the  said  memo- 
randum of  agreement  being  so  made  as  aforesaid,  after- 
wards, to  wit,  on,  &c«,  at,  &c,,  in  consideration  thereof 
and  that  Plaintiffs,  at  the  request  of  Defendant,  had 
then  and  there  promised  Defendant  to  perform  and 
fulfil  the  said  memorandum  of  agreement  in  all  things 
on  their  part  and  behalf  to  be  performed  and  fulfilled, 
Defendant  then  and  there  promised  Plaintiffs  to  per- 
form and  fulfil  the  said  memorandum  of  agreement  in 
all  things  on  his  part  and  behalf  to  be  performed  and 
fulfilled. 

Averment,  that,  from  the  making  of  the  said  me- 
morandum of  agreement,  hitherto,  Plaintiffs  always  held 
themselves  liable,  and  were  always  ready  to  account,  on 
request,  to  Defendant  for  any  balance  which  could  or 
might  have  accrued  to  him  under  or  by  virtue  of  the 
said  memorandum  of  agreement  out  of  the  said 
140/.  95.  lid.  so  received  by  them  as  aforesaid,  ac« 
cording  to  the  said  memorandum  of  agreement  and 
their  said  promise;  to  wit,  at,  &c.  That,  although 
Plaintiffs  received  the  said  140/.  95.  11^.,  as  in  the  said 
memorandum  of  agreement  mentioned,  yet  the  costs 

Vol.  X.  N  n  and 
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and  charges  of  Plaintiffs,  as  between  solicitor  and  client 
in  the  said  bankruptcy,  and  other  matters  done,  as  in 
the  said  memorandum  of  agreement  mentioned,  amounted 
in  the  whole  to  a  large  sum,  to  wit,  120/.  45.  S€L ; 
That  the  accountant's  bill,  in  the  said  memorandum  of 
agreement  mentioned,  amounted  in  the  whole  to  a  large 
sum,  to  wit,  14/.  15s.  9d. ;  and  also  that  the  messenger's 
bill  under  the  said  commission,  as  in  the  said  memo- 
randum of  agreement  mentioned,  amounted  also  in 
the  whole  to  a  large  sum,  to  wit,  44/.  9s.  4J. ;  which 
said  several  two  last-mentioned  sums  Plaintiffs  paid: 
and  all  which  said  several  sums  exceeded  the  aforesaid 
sum  of  140/.  95.  lid.  by  SL  large  sum,  to  wit,  by  the 
sum  of  S8/.  195.  5d.^  being  the  said  difference  in  the 
said  memorandum  of  agreement  mentioned ;  of  all  which 
said  several  premises  Defendant,  on,  &c«,  at,  &a,  had 
notice :  by  reason  whereof,  and  according  to  the  tenor 
and  effect  of  the  said  memorandum  of  agreement,  De- 
fendant became  liable  to  pay  Plaintiffs  the  said  last- 
mentioned  sum,  being  such  difference  as  aforesaid,  on 
request ;  to  wit,  at,  &c.  Yet  Defendant,  although  after- 
wards, to  wit,  on,  &c.,  at,  &a,  requested  by  Plaintiffs 
so  to  do,  had  not  yet  paid  the  last-mentioned  sum,  or 
any  part  thereof,  to  Plaintiffs,  but  to  pay  the  same  had 
hitherto  wholly  neglected  and  refused,  and  still  did 
neglect  and  refuse ;  &c. 

Upon  a  special  case,  one  of  the  questions  to  be 
determined  was,  whether  this  declaration  disclosed  a 
good  cause  of  action  on  the  part  of  the  Plaintiffs. 


Aicherley  Serjt  for  the  Plaintiffs.  One  objection  {a) 
which  will  be  made  on  the  part  of  the  Defendant  to  tlie 
Plaintiff^s  claim  is,  that  there  is  no  consideration  for 


(n)  The  decision  of  the  Court  was  confined  to  this  point. 
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the  Defendant's  promise,   the   Plaintiff's  engagement        1 884. 
being  one  which  they  could  not  legally  undertake  to     ^  ■'  v  ^' 
perform  unless  the  bankruptcy  of  H^/b  were  superseded.  ^ma 

But  the  Plaintiffs  might  bind  themselves  personally  to  Sherwood. 
the  performance  of  this  promise,  although  they  might  be 
afterwards  liable  to  the  creditors  of  the  bankrupt.  In 
Burrell  v.  Jones  {a)j  Abbott  C.  J.  said,  '^  the  expression 
used  in  this  undertaking,  ^  we,  as  solicitors,'  binds  those 
who  personally  signed  it.  Many  persons  will  deal  with 
solicitors  and  professional  men  (irom  the  confidence 
they  have  in  their  known  character  and  situation  in 
life),  who  will  not  deal  with  an  unknown  client.  It 
would  be  preventing  much  of  the  ordinary  business  of ' 
life,  if  we  were  to  hold  that  a  solicitor,  entering  into 
such  a  contract  as  this,  did  not  make  himself  personally 
responsible.  It  is  for  him  to  consider  the  probable 
effect  of  such  an  instrument  before  he  signs  it"  And 
in  Iveson  v.  Conington  {b)j  where  the  attornies  for  the 
plaintiff  and  defendant,  in  a  cause  which  was  ready  for 
trial,  entered  into  an  agreement  whereby  they  personally 
undertook  that  the  record  should  be  withdrawn;  that 
certain  things  should  be  done  by  the  plaintiff  and  de- 
fendant; and  that  costs  should  be  taxed  for  the  defend* 
ant  in  a  certain  manner;  it  was  held,  that  the  attorney 
for  the  plaintiff  was  personally  bound  to  pay  the  costs 
when  taxed  in  the  mode  specified. 

If  the  Defendant  had  sued  the  Plaintiffs  for  not  per- 
forming their  promise,  the  Plaintiffs  could  not  have  de- 
fended themselves  on  the  plea  that  it  was  illegal.  They 
could  derive  no  advantage  from  their  own  wrong. 

Bompas  Seijt  for  the  Defendant.  The  Plaintiffs  were 
bound  to  shew  a  consideration  for  the  Defendant's  pro- 
mise.    But  an  engagement  which  a  Plaintiff  has  not 

(a)  sB.^  Ald^  49.  (A)  iB.^C.  160. 

N  n  2  power 
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ISS^.        power  to  perform  legally,  cannot  constitute  a  coiisicler« 
'   '  "'     ation.     Hm^vey  v.  Gibbons  (a),  Nerot  v.  Wallace  (6). 

flASLAM  * 

Sherwood.        Atcherley  having  been  heard  in  reply, 

TiNDAL  C.  J.  said,  On  the  special  counts  in  this  de- 
claration I  think  we  are  not  authorised  to  enter  judg- 
ment for  the  Plaintiffs.  On  the  face  of  the  record  the 
consideration  alleged  for  the  Defendant's  promise  is 
illegal  for  want  of  an  averment  that  the  bankruptcy  had 
been  superseded,  or  the  consent  of  the  creditors  ob- 
tained for  the  Plaintiff's  engagement.  On  the  part  of 
'  the  Plaintiffs  it  has  been  argued  that  if  we  were  to 
reverse  the  situation  of  the  parties,  and  consider  the 
Plaintiffs  as  Defendants  in  an  action  brought  to  enforce 
the  undertaking,  they  could  not  set  up  as  a  defence  this 
objection  of  its  invalidity.  That  may  be  so,  and  yet  it 
is  requisite  that  the  Plaintiffs,  who  have  to  establish  their 
own  case,  should  on  this  record  shew  a  contract  which 
they  are  in  a  condition  legally  to  perform,  otherwise  the 
Defendant's  promise  is  without  consideration,  and  the 
Plaintiff's  judgment  must  be  arrested.  Now  what  is 
the  consideration  alleged  ?  The  Plaintiff's  promise  to 
fulfil  an  agreement  to  account  to  the  Defendant  for  any 
balance  of  140/.  9s.  lid.  before  then  received  by  the 
Plaintiffs  from  a  debtor  of  a  bankrupt  in  whose  com- 
mission the  Plaintiffs  were  concerned.  But  unless  there 
be  a  supersedeas  or  a  general  consent  of  the  creditors, 
I  am  of  opinion  it  is  not  competent  to  the  Plaintiffs  to 
fulfil  such  an  engagement ;  and,  therefore,  for  want  of 
a  consideration,  the  judgment  must  be  arrested. 

Park  J.     I  regret  that  the  declaration  should  be  so 
defective;    but  the  consideration  alleged   for  the  De- 

(a)  3  Lev.  i6i.  (h)  3  T.R.  17. 

fendant's 
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fendant's  promise  is  clearly  illegal,  as  the  Plaintiffs  could  18S4. 

have  no  authority  to  deal  with  the  effects  of  the  bank-  .r  ^   ' 

rupt  unless  in  case  of  a  supersedeas^  or  consent  of  the  v. 

creditors,  neither  of  which  is  averred.            '  Sherwood. 

Gaselee  and  Vaughan  Js.  concurred. 

Judgment  arrested. 


TiLDASLEY  and  Another  v.  Stephenson  and 

Another. 


May  ai 


'^PHE  declaration  stated  that  in  the  lifetime  of  Thomas  The  dcclar- 

Sims,  since  deceased,  to  wit,  on  tlie  19th  of  March  ^^^V^^^^^^' 

that  by  a 

1831,   by  a  certain   indenture   then  and  there   made  mortgage 

between  Defendants  of  the  first  part,  one  Richard  Fin-  ^^^  ^^®  ™°"- 

law  of  the  second  part,  and  the  said  Thomas  Sims  and  ^jjeg  ^^j^  ^^ 

the  Plaintiffs  of  the  third  part,  it  was  witnessed,  that  be  reconveyed, 

in  consideration  of  the  sum  of  1400/.  then  due  to  Sims  ^''^'^^ 

mortgagee 

and  Plaintiffs  from  Defendants,  as  therein  mentioned,  paid  1400/.  on 
and  also  for  the  other  considerations  therein  mentioned,  ^^^  '9^  of 
Defendants  and  Richard  Finlaao  did  grant,  bargain,  sell,  ^nd  that  the' 
alien,  release,  and  confirm  unto  Sims  and  Plaintiffs,  and  mortgagee 
to  their  heirs  and  assigns,  a  certain  piece  or  parcel  of  ^^^"^®  J^ 
land,  with  the  two  several  messuages  or  dwelling-houses  in  manner  and 

thereon  erected,  in  the  said  indenture  more  particularly  *^  ^^,  '*™f 

,  .  .     .  thereinbefore 

described,  together  with  the  appurtenances,  to  have  and  appointed  for 

to  hold  the  same  unto  Sims  and  Plaintiffs,  their  heirs  ^'^  payment 

and  assigns,  as  tenants  in  common,  and  not  as  joint  32^^*^^^^ 

tenants,  for  ever,  subject  nevertheless  to  the  proviso  or  the  mortgagee 

agreement  for  redemption  of  the  same  thereinafter  con-  ^  "®'  pay  at 

in  the  manner 
in  the  indenture  appointed  for  the  same, 
Held,  a  sufficient  allegation  of  the  time  when  the  money  was  to  be  paid. 

N  n  S  tained, 
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1834.        tained,  that  is  to  say,  prodded  Defendants^  their  beir^ 
^^^y^^"^     executors,  administrators,   or  assigns,   should   pay  or 
^,  cause  to  be  paid  unto  Sims  and  Plaintiffs,  their  exe-* 

Stephenson,  cutors,  administrators,  or  assigns,  the  said  sum  of 
1400/.,  so  due  to  them  as  aforesaid,  on  the  19th  of 
March  1833,  without  making  any  deduction  for  taxes 
or  on  'any  other  account  whatsoever,  then  Sims  and 
Plaintiffs,  their  heirs  or  assigns,  should,  at  the  request, 
costs,  and  charges  of  Defendants,  their  heirs  or  assigns, 
re-convey  the  premises  thereby  granted  unto  and  to  the 
use  of  Defendants,  their  heirs  or  assigns :  and  Defend- 
ants thereby  for  themselves  jointly  and  severally,  and 
for  their  respective  heirs,  executors,  administrators,  and 
assigns,  covenanted  with  Sims  and  Plaintiffs,  their  heirs, 
executors,  administrators,  and  assigns,  that  Defendants, 
their  heirs,  executors,  administrators,  or  assigns,  would 
•  duly  pay  or  cause  to  be  paid  to  Sims  and  Plaintiffs  the 
said  sum  of  1400/.  at  the  time  and  in  manner  therein* 
before  appointed  for  payment  of  the  same,  according 
to  the  true  intent  and  meaning  of  the  said  indenture, 
as  by  the  said  indenture,  reference  being  thereunto 
had,  would  more  fully  and  at  large  appear.  Aver- 
ment, that  afler  the  making  of  the  said  indenture,  to 
wit,  on  the  1st  of  Jtme  1882,  at,  &c.  Sims  died;  that 
Defendants  did  not,  although  often  requested  so  to  do, 
during  the  lifetime  of  Sims^  duly  pay  or  cause  to  be 
paid  to  Sims  and  Plaintiffs,  or  to  Plaintiffs  since  the 
death  of  Sims^  the  said  sum  of  1400/.,  or  any  part 
thereof,  at  the  time  and  in  the  manner  in  the  said 
indenture  appointed  for  payment  of  the  same,  or  at  any 
other  time  or  in  any  other  manner,  according  to  the  true 
intent  and  meaning  of  said  indenture  and  of  the  cove- 
nant of  Defendants  so  by  them  made  in  that  behalf. 

Demurrer.  The  causes  assigned  for  demurrer  were, 
that  it  was  recited  and  alleged  that  Defendants,  by 
the  said  indenture,  covenanted  with  Sims  and  Plaintiffs 

that 
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that  Defendants  would  duly  pay,  or  cause  to  be  paid,        1834. 
to  Sims  and  Plaintiffs  the  said  sum  of  1400/.  at  the  time    /.-   ^ 

TlLDASLXY 

and  in  manner  thereinbefore  appointed  for  payment  of  ^^ 

the  same;  while  it  was  not  stated  in,  nor  did  it  appear  Stephenson. 
from  the  declaration,  what  was  the  time  and  manner  so 
appointed  by  the  said  indenture,  or  that  any  time  or 
manner  was  so  thereinbefore  appointed,  or  where  or 
how  the  said  sum  was  to  be  paid  according  to  the  true 
intent  and  meaning  of  the  said  indenture,  or  whether 
the  time  for  payment  tliereof,  if  then  past,  happened  in 
the  lifetime  of  Simsj  or  since  his  death,  or  whether 
the  time  for  payment  thereof,  pursuant  to  the  said 
covenant,  had  elapsed  before  or  at  the  time  of  the 
commencement  of  this  suit,  or  was  yet  elapsed;  and 
that  it  was  altogether  uncertain  when  or  how,  according 
to  the  said  covenant,  as  set  forth  in  the  s^id  declaration, 
the  money  was  to  be  paid :  that  the  Plaintiffs  alleged, 
as  a  breach  of  the  said  covenant,  that  the  whole  of  the 
said  sum  of  1400/.,  and  interest  thereof,  remained  due 
and  unpaid,  whereas  it  did  not  appear  from  the  de- 
claration or^  the  covenant  that  any  interest  was  payable ; 
so  that  the  breach  assigned  varied  from  the  sense  and 
substance  of  the  covenant,  and  extended  beyond  the 
terms  and  obligation  of  the  same.     Joinder. 

AtcJierleif  Serjt.,  in  support  of  the  demurrer,  contended, 
that  the  Plaintiffs,  in  setting  out  the  covenant  for  pay- 
ment of  the  sum  of  1400/.,  had  not  stated  the  time  or 
manner  when  or  how  the  money  was  to  be  paid ;  they 
had  referred  to  the  time  and  manner  thereinbefore,  that 
is,  in  the  indenture  before  appointed.  But,  as  they  had 
not  set  out  the  whole  of  the  indenture  in  their  declar- 
ation, it  did  not  certainly  appear  what  was  the  time 
or  manner  referred  to  by  the  covenant  The  proviso 
for  redemption  bound  the  Plaintiffs  to  re^convey  the 
property,  if  the  money  were  paid  by  the  day  specified  in 

N  n  4  that 
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18S4.       that  proviso;  but  it  did  not  bind  the  Defendants  to  pay 
,1*^"^       by  that  day :   and  no  other  was  referred  ta     And  the 

TiLDASLET       ^  . 

^^  breach  was  too  wide ;  for  it  did  not  appear,  from  any 

Stephenson,  part  of  the  indenture,  as  set  forth  in  the  declaration, 
that  interest  was  payable. 

TiNDAL  C.  J.  It  is  impossible  to  read  this  declara- 
tion,  and  give  a  reasonable  intendment  to  the  expressions 
used,  without  seeing  that  the  covenant  to  pay  14002.  at 
the  time  thereinbefore  appointed  is  a  covenant  to  pay  it 
at  the  time  mentioned  in  the  proviso.  It  is  like  the 
case  of  a  lease,  in  which  rent  is  reserved  payable  on 
certain  specified  days,  and  the  corresponding  covenant 
is  to  pay  on  the  days  beforementioned. 

As  to  the  breach ;  if,  by  the  terms  of  the  contract, 
interest  is  not  due,  the  allegation  of  non-payment  is 
immaterial,  and  may  be  struck  out  But  a  special  count 
for  interest  is  not  necessary ;  for,  upon  a  contract  like 
this,  it  may  be  given  in  the  shape  of  damages :  Baton  v. 
Bell  {a\ 

Park  J.  concurred. 

Gaselee  J.  If  the  allegation,  as  to  the  non-payment 
of  interest,  be  objectionable,  it  may  be  rejected  as  sur- 
plusage :  but  it  cannot  be  assigned  as  cause  of  demurrer 
to  the  whole  declaration.  Upon  that  head,  Diiffield  v. 
Scott  (6),  and  Amory  v.  Brodrick  {c\  are  in  point. 

Vaughan  J.  concurred. 

Judgment  for  the  Plaintiffs. 

{a)  sB.^  Aid.  34.  (f)  sB.^  Aid.  7ia. 

(^)  3  r.i{.  374. 
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Fleming  and  Four  Others  v.  Goodino.  Moj^  5. 

^HIS  was  an  action  for  the  use  and  occupation  of  The  Defend- 
premises,   which    the  Defendant   held   under    an  *"'  *"  March 
agreement,  bearing  date  3 1st  of  March  1832,  by  which  ceruin  prt- 
Thomas  Fleming  and  William  B.  J.  Brandon^  •*  for  and  «»*•«  fro«n  F. 
on  behalf  of  the  trustees  of  the  joint  estate  of  Thomas  ,<  ^*^  f^ 
and  Samuel  Brandon^  deceased,"  agreed  to  let,  and  the  the  tnitcees 
Defendant  agreed  to  take  the  premises  in  question,  at**^^!?"^ 
the  yearly  rent  of  14/.  and  5.  A" 

The  Plaintiffs  styled  themselves,  in  their  declaration.  Upon  trial  of 

"  trustees  of  the  joint  estate  of  Thomas  and  Samuel  f°  *^J?"U![ 

•^  use  and  occii- 

Brandon,  deceased."  patlon  brought 

At  the  trial,  a  witness  stated  that  the  Plaintifi  on  ^^  **  P^*"' 

this  record  were  the  persons  for  whom  Fleming  and  '£,  7!^^ 

Brandon  acted  as  agents  in  March  1832.     But,  by  an  joint  esuteof 

order  in  Chancery  of  May  1831,  put  in  evidence  by  ^jljl^  *^    ** 

the  Plaintiffs,  it  appeared,  among  other  things,  that  Defendant,  it 

they  were  trustees,  not  of  the  joint  estates  of  Thomas  *pP^f^  ^Z . 

;  ^  ,  .  n    t  i^  n,         s  «        ,  1      the  Plaintiff** 

and  Samuel^  but  of  the  estates  ot  Samuel  Brandon  only.  ^^^  evidence. 

Whereupon,  a  verdict  having  been  given  for  the  Plain-  that  in  1831 
•  /r»  they  were 

""^»  tniftect  for 

the  estate  of 

Taddy  Seijt,  pursuant  to  leave  reserved  at  the  trial,  *•  ^  ^"^l 

obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  that  ^ii^  Defendant 

the  action  should  have  been  brought  by  Fleming  and  was  estopped 

W.  B.  J.  Brandon^  the  parties  with  whom  the  Defendant  ^^  *    *  ^ 

agreed ;  and  that,  at  all  events,  the  Plaintifi  had  failed  this  discre- 

to  support  their  declaration,  havincr  themselves  shewn  P*"^»  having 

'  o  m  ^g^j^  taken 

that  they  were  not  the  trustees  of  the  joint  estates  of  the  premises 

Thomas  and  Samuel  Brandon.  ^  Plaintiff,  as 

trustees  of  the 
joint  estate. 

Bompm 
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FLBftUNG 

OooDiNa 


Bompas  Serjt.,  who  shewed  cause,  contended  that 
the  Defendant  having  entered  into  possession  under 
persons  for  whom  Fleming  and  W.  «7.  B.  Brandon  de- 
scribed themselves  as  agents,  was  estopped  to  object  to 
their  tide,  or  to  inquire  for  whom  they  were  trustees. 
It  was  sufficient  that  they  were  proved  to  be  the  prin- 
cipals who  autliorised  Fleming  and  W.  J.  B.  Brandon 
to  let  the  Defendant  into  possession. 

Taddy.  The  Defendant,  perhaps,  could  not  have 
originated  the  objection;  but  the  Plainti£&  themselves 
have  shewn  that  their  title  is  different  from  that  dis- 
closed in  their  agreement  with  the  Defendant,  and  in 
their  declaration.  They  have,  therefore,  failed  to  estab- 
lish the  tide  on  which  they  declare,  and  must  take  the 
consequences  of  such  failure. 

TiNOAL  C.  J.  The  question  is,  whether  this  action 
has  been  brought  in  the  name  of  the  proper  Plaintiffs  ? 
On  the  31st  of  March  1832,  the  Defendant  entered 
into  an  agreement  with  Fleming  and  Brandon  for  the 
occupation  of  the  premises  in  question,  and  they  describe 
themselves  as  acting  for  the  trustees  of  the  joint  estate 
of  Thomas  and  Samuel  Brandon,  As  this  agreement 
was  executed  by  the  Defendant,  he  must  be  taken  to 
admit  that,  on  the  31st  of  March  1832,  they  were 
agents  for  the  joint  estate  of  Thomas  and  Samuel  Bran- 
don :  and  a  witness  called  at  the  trial  stated  positively 
that  the  Plaintiffs  on  this  record  were  the  five  persons 
for  whom  Fleming  and  Brandon  acted  as  agents  in  1832. 
So  far  it  is  the  ordinary  case  in  which  the  steward  of 
a  person  not  named  says  to  an  occupier,  ^^  I  let  you 
into  possession  in  the  name  of  the  landlord."  He  may 
afterwards  shew,  by  parol  evidence,  who  that  landlord 
is;  and  it  is  not  open  to  the  tenant  to  dispute  the  title 
of  the  unnamed  landlord.     Neither  can  the  Defendant 

now 
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now  dispute  the  title  of  the  five  unnamed  persons,  whom 
in  1832  he  admitted  to  be  the  trustees  of  the  joint 
estate  of  Thomas  and  Samuel  Brandon.  The  rule  of 
estoppel  prevails.  But  it  is  contended  that  the  Plain- 
tiffs, by  further  evidence,  have  themselves  shewn  that 
they  were  the  trustees,  not  of  the  joint  estate  of  Thomas 
and  Samuely  but  of  the  estates  of  Samuel  Brandon  only. 
I  should  have  felt  some  weight  in  the  objection,  had 
any  of  the  documents  produced  by  the  Plaintiffs 
brought  their  title  down  to  1832 :  but  those  documents 
extend  only  to  1831.  It  is,  therefore,  not  incompatible 
with  the  title  now  set  up  by  way  of  estoppel,  that  the 
Plaintiffs  might  have  had  a  different  title  at  an  earlier 
period ;  and  the  Defendant  is  still  in  the  ordinary  con- 
dition of  a  tenant  who  has  estopped  himself  to  dispute 
the  title  under  which  he  obtained  possession. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Discharged. 
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Fleming 

V. 

GooDiNa 


Haworth  v.  Hardcastle. 


MajS' 


npHIS  was  an  action  on  the  case  for  an  invasion  of  the  Pending  a 
^    Plaintiff^s  patent.  ^Sl^"^* 

A  verdict  was  obtained  for  the  Plaintiff,  upon  which  ^n  action  for 
a  rule  nisi  for  a  new  trial  was  to  be  arirued  in  the  course  invasion  of 
of  this  term :  the  discussion  of  this  rule  had  been  post-         V  ^  P*' 

poned  for  a  few  days  for  the  accommodation  of  counsel.  Defendant 
^l^g^  sued  oat  a  scim 

fa.  to  try  the 
same  right. 
Stephen  Seijt.,  upon  an  affidavit  that  a  set.  fa.  had       The  Court 

been  issued  at  the  instance  of  the  Defendant  against  J^     ^ihit 

proceeding  oo 
the  rule  for  the  new  trial,  till  a  decision  should  have  been  obtained  on  the  ui.fa. 

the 
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liBS4.  the  Plaintiff  to  try  his  right  to  the  patent,  and  that  the 
usual  bond  had  been  drawn  out,  —  obtained  a  rule  nisi 
to  enlarge  the  rule  for  granting  the  new  trial. 


Haworth 
Haxkastle. 


Wilde  Seijt.  opposed  the  application  for  so  enlarging 
that  rule,  on  an  affidavit  which  stated  that  the  Plaintiff 
obtained  his  patent  for  fourteen  years  in  1824*;  that  the 
action  against  the  Defendant  for  infringing  it  was  com- 
menced two  years  ago  by  order  of  the  Court  of  Chan- 
cery ;  and  that  the  set.  fa.  had  not  been  served,  and  was 
not  sued  out  till  after  the  rule  nisi  for  a  new  trial  had 
been  granted;  under  these  circumstances  he  contended 
the  Court  ought  not  to  interix)se. 

Stephen.  The  Court  by  acceding  to  the  present  ap- 
plication may  prevent  the  occurrence  of  a  conflicting 
decision,  for  the  verdict  on  the  sci.  fa.  may  differ  from 
the  verdict  in  this  action;  and  the  public  right  ought 
not  to  be  prejudiced  by  any  previous  proceeding  between 
the  parties. 

TiNDAL  C.  J.  In  the  exercise  of  our  discretion  I 
think  we  ought  not  to  make  this  rule  absolute.  The 
patent  was  granted  in  1824.  The  party  who  professes 
now  to  be  actuated  by  a  desire  for  ithe  public  good  has 
lain  by,  ten  years,  since  the  patent  was  granted,  and  two 
years,  since  this  action  was  commenced  by  order  of  the 
CoUrt  of  Chancery ;  and  it  is  only  at  the  last  moment, 
when  a  rule  has  been  granted  for  a  new  trial,  that  he 
comes  forward.  But  justice  cannot  be  done  to  the 
parties  in  the  action  unless  the  rule  for  a  new  trial  be 
heard  through.  The  present  rule,  therefore,  must  be 
discharged. 

Park  J.  No  ground  has  been  laid  for  the  inter- 
position of  the  Court.  The  sci.  fa.  has  not  even  been 
served,  and  the  discussion  of  the  rule  for  a  new  trial  has 

been 
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been  postponed  for  the  accommodation  of  the  bar.  As  1834*. 
for  the  possibility  of  the  judgment  on  the  set.  fa.  being  ^  -  - 
inconsistent  with  the  judgment  in  this  cause,  we  cannot  ^ 

on  that  contingency  delay  the  rights  of  the  parties  to  Hardcastle. 
this  cause. 

Gaselee  J.  The  patent  may  expire,  if  this  rule 
for  a  new  trial  be  postponed  till  after  the  trial  of  the 
sci.  fa. 

Vaughan  J.  concurred. 

*  Rule  discharged. 


Dunn  v.  Harding.  May  $. 

/^N  the  16th  o(Naoember  the  Plaintiff  issued  a  capias  The  rules  of 
into  Middlesex  against  the  Defendant  upon  an  affi-  ^^^^^^ 
davit  of  debt  filed  at  the  filacer's  office  in  the  Temple,  do  not  pre- 
Upon  the  praecipe  for  this  writ  was  written,  **  Oath  for  elude  the  isra- 
300/.  16th  of  November  1833."  tritThll^oX 

The  Defendant  not  being  found  in  Middlesex^  the  ferentcountiet. 
Plaintiff,  on  the  7th  of  December^  before  the  above  writ 
was  returned,  issued  into  Devonshire  another  writ  against 
the  Defendant  commencing  as  follows:  —  To  the  sheriff 
of  Devonshire  greeting,  &c.    We  command  you  that  you 
omit  not,  &c.  but  that  you  take  Phillip  Harding  if  he 
be  found  in  your  bailiwick,  and  him  safely  keep,  &c. 
The  prcecipe  for  this  latter  writ  was  as  follows :  — - 
"  Devonshire;  capias  for  George  Dunn  against  Phillip 
Harding:  promises. 

"  Rfiodes  and  BeevoTj 
^^  16.  Chancery  Lane,  London. 
"  Oath  for  300/.  as  per  affidavit  on  issuing  capias  into 
Middlesex,  November  16tb,  1833." 

The 
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The  Defendant  having  been  taken  in  Devonshire,  and 
a  bail  bond  having  been  executed,  an  order  was  obtained 
from  a  Judge  at  Chambers,  subject  to  confirmation  by 
this  Court,  for  delivering  up  the  bail  bond  to  be  cancelled, 
on  the  ground  that  the  second  writ  should  have  been  an 
alias  under  the  following  rule  of  Michaelmas  term  S  fVm  4. 
**  That  any  alias  or  pluries  writ  of  summons  may,  if  the 
plaintifis  shall  think  it  desirable,  be  issued  into  another 
county,  and  any  alias  or  pluries  writ  of  capias  may  be 
directed  to  the  sherifi*  of  any  other  county:  the  plaintiff 
in  such  case,  upon  the  alias  or  pluries  writ  of  summons 
describing  the  defendant  as  late  of  the  place  of  which 
he  was  described  in  the  first  writ  of  summons,  and, 
upon  the  alias  or  pluries  writ  of  capias  referring  to  the 
preceding  writ  or  writs,  as  directed  to  the  sheriff  to 
whom  they  were  in  fact  directed." 


Talfimrd  Seijt.  having  obtained  a  rule  nisi  to  confirm 
the  Judge's  order  for  delivering  up  the  bail  bond. 


Wilde  Seijt  shewed  cause.  The  rule  of  Michaelmas 
term  8  tV.  4.  only  requires  an  alias  or  pluries  writ,  where 
a  former  writ  is  spent  and  returned.  There  is  nothing  in 
the  rule  to  preclude  a  Plaintiff  from  issuing  concurrent 
writs  into  several  counties,  according  to  the  practice 
before  the  new  rule.  If  the  Plaintiff  be  confined  to  one 
writ  at  a  time,  the  Defendant  may  elude  him  by  passing 
from  county  to  county.  In  Bodwell  v.  Chapman  (a),  it 
was  held  that  if  a  writ  of  capias  be  issued  into  one 
county,  on  an  affidavit  of  debt,  and  no  proceeding  be 
taken  on  it,  another  original  capias  may  be  issued  into 
another  county,  on  the  same  affidavit. 

Talfowrd.  If  the  Plaintiff  be  permitted  to  issue  con- 
current writs  into  several  counties,  at  least  he  ought  to 

(a)  1  Cr.  &f  Mee.  70. 

file 
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file  an  affidavit  with  the  filacer  for  each  county,  other- 
wise a  Defendant,  not  knowing  where  to  search  for  the 
affidavit,  may  be  unprepared  with  bail  to  the  requisite 
amount.  In  Coppin  v.  Potter  (a),  Tindal  C.  J.  says, 
'^  The  statute  does  not  authorise  several  writs  running 
at  the  same  time  with  a  clause  o(  alias"  This  was  said, 
apparently,  with  reference  to  the  objection  in  respect  of 
the  affidavit ;  an  objection  which  applies  equally  to  con- 
current writs  without  a  clause  of  alias. 


1834. 


Tindal  C.  J.  The  objection  here  does  not  arise  on 
the  difficulty  of  recurring  to  the  affidavit  to  hold  to 
bail;  an  objection  that  might  be  obviated  by  filing  an 
affidavit  with  the  filacer  of  each  county  into  which  a  writ 
issues.  But  the  question  is,  whether  the  Plaintiff  may 
issue  concurrent  writs  into  several  counties ;  and  I  am 
of  opinion  he  may.  It  was  the  practice  before  the  late 
net,  and  it  would  be  unreasonable  if  the  practice  were 
otherwise;  for  the  Plaintiff  may  doubt  in  which  of 
several  counties  the  Defendant  is  to  be  found;  and  if 
only  one  writ  can  be  issued  at  a  time,  the  Defendant 
may  escape  over  the  borders,  and  elude  the  process  of 
the  Court.  On  the  other  hand,  he  is  not  injured  by 
concurrent  writs,  for  he  can  be  arrested  but  once ;  and 
he  is  only  liable  to  the  costs  of  the  writ  on  which  he  is 
arrested. 

This  was  the  law  before  the  recent  act ;  and  I  do  not 
see  that  that  act,  or  the  rules  of  Michaelmas  term  3  fF.  4. 
have  altered  the  case.  By  the  sixth  rule  it  is  provided, 
^^  that  any  alias  or  pluries  writ  of  summons  may,  if  the 
plaintiff  shall  think  it  desirable,  be  issued  into  another 
county.  And  any  alias  or  pluries  writ  oi  capias  may  be 
directed  to  the  sheriff  of  any  other  county ;  the  plaintiff 
in  such  case,  upon  the  alias  ov  pluries  writ  of  summons 


(a)  AnttfAAS- 


describing 


5W  '      fcAsfe^fh  EASTlifR'tBRlk*"'  '■ 

l&^ii.      describing  the  defendant  as  late  of  the  place  of  whidi 

DuNH        ^^  ^'^  described  in  the  first  writ  of  summoiis;  and 

V.  upon  the  alias  or  pbaria  writ  of  capiat  referring  to  the 

Ha«mi(i.     preceding  writ  or  writ*  M  dtrpfted  ^.(bf  sheriff  to 

whom  they  were  in  fact  directed."     That  is,  where  an 

..:■.„.    I  ^ut$,M  tssued  upon  the  return  of  the  first  writ,  but 

•■    ■    ■■   ■  wA  where  e(Klcurr«nt  writs  are   issued   into   difibrent 

'\ ,         _ .  coootiei.     As  &r  as  authority  goes,  SodweH  v.  Chap- 

'     mm  is  in  point  for  the  FUintiS'.     There,  it  wa$  held, 

f'  '  Uiat  if  a  writ  of  capias  be  issued  into  one  county,  on  an 

.    .  affidavit  of  debt,  and  no  proceeding  be  taben  on  % 

■    another  origbal  capias  may   be   issued  into   anoUftf 

'  ,     coun^*  on  the  same  affidavit.     Upon  the  pracdce, 

therefore*  before  the  recent  act,  upon  dw  rnudn  orthe 

'  ''    thin^  and  upon  aathority,  I  think  (his  rule  muftt'Be 

.  ,  discharged.  ^    '' *" 

..Faek  J.  This  is  not  the  case  of  mdliat,  bdt't^a 
cooaucreDt  writ;  and  upon  that  ground  I  thought  when 
tba  applwation  was  prii^ally  made,  and  still  think,  the 
caM..is„cleac.  An  oAiai  is.  iiot  resorted  to  till  the  exi- 
geniiy  of  the  first. writ  is  spent;  and  the  Defendant  it 
□ot  injured  by  the  issue  of  concurrent  writs,  for  he 
incurs  tbfi  «»ts  of  that  only  on  which  he  is  arrested.      ' 

GasilseJ.  Considering  this  as  an  origihal'.'am^ 
cnrrent  writ,  the  practice  as  tp  alias  writs  'does  ~  eM 
apply.  ■■■■  '  '■"■^'' 

Vausban  J.  concurring,  the  rule  was  " 

Disdiarged 
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Price  v.  Harris  and  Others.  May  7. 

^FHIS  was  an  action  on   the  case  against  eigiiteen  in  m  action 
Defendants,  for  an  injury  to  the  PlaintifPs  reversion.  ^  |^*  ^**^ 
One  of  the  Defendants  suffered  judgment  by  default;  Ddendantiy 
the  JPIaintiff  entered  a  nolle  prosequi  as  to  a  second ;  where  one 
and  a  verdict  was  entered  on  the  posted  for  the  dther  ^^^  by  de- 
sixCeen.  ftult,  and  a 

Trrdict  is  en« 
tovd  for  the 

AUherley  Serjt.  obtained  a  rule  nisi  for  taxing  the  othertt  those 
costs  of  die  sixteen  Defendants  who  had  obtained  a  f®""  whom  the 
verdict.     He  relied  on  the  statute  4  Jac.  1.  c.  3.,  which  ^^^^^  ^^ 
enacts,  '*  that  if  any  person  or  persons,  at  any  time  after  entitled  to 
the  end  of  this  present  session  of  parliament,  shall  com-  ^^^^  ^^^^' 
mtaacm  or  sue  in  any  court  of  record,  or  in  any  other 
court,  any  action,  bill,  or  plaint  of  trespass,  or  ejectiofie 
Jtrwutf  or  any  other  action   whatsoever,  wherein  the 
plaintiff  or  demandant  might  have  costs  in  case  judg- 
ment should  be  given  for  him,  and  the  plaintiff  or 
plaintiffi,  demandant  or  demandants,  in  any  such  action, 
bill,  or  plaint,  after  appearance  of  the  defendant  or 
defendants,   be  nonsuited,  or  any   verdict  happen  to 
pass  by  any  lawful  trial  against  the  plaintiff  or  plaintiffs, 
demandant  or  demandants,  in  any  such  action,   bill, 
or  plaint,  then  the  defendant  and  defendants  in  every 
such  action,  bill,  or  plaint,  shall  have  judgment  to  re* 
cover  costs  against  every  such  plaintiff  and  plaintiffs, 
demandant  and  demandants.*' 

JVilde  Serjt.  shewed  cause.  That  statute  applies 
only  to  cases  where  the  whole  of  the  plaintiff's  demand 
is  answered,  and  judgment  has  gone  against  him  upon 

Vol.  X.  O  o  the 


1^*, .      thp  entire  cause.    It  w^  becaus^,^l(^  ^en9^;,fg|fm|!j 


Jcr^  defeidants  obtained  a  verdict,  he  was  .ff9j,rl^t^^.i 
%,  costs  tinder  23  H.  6.  c.  15.»  if  j^dgm^t,  Jb^  8^P?.  I^£ 
A^^  de&ult  against  a  co-defendant,,  that  (be;  statutf^i  8  &.9i7 
fF.  3.  c.  11.  gave  the  successful  defendant  Iiis  cost% 
unless  the  judge  should  certify  against  him.  .  ;6ut  it  ] 
has  been  held  that  this  latter  statute  does  nqt  apply  ^tp£^ 
an  action  on  the  case  like  the  present.  Dibben  v,^, 
Cooke {a)j  Murray  v.  Nicholh(fi).  &hrubby..Bcari^tt{c\, 
was  an  action  of  assumpsit^  in  which  the  jpry.  bw^nfi^j 
found  a  verdict  for  one  of  two  defendants,  it  wa9  cle^jr  | 
that  the  supposed  joint  contract  on  which  the  ot|igP| 
had  sufiered  judgment  by  default,  could  not  l^ve  eXf-.., 
isted ;  a  verdict  for  one,  therefore,  was  in  effect  a  ven^c^  , 
for  both,  and  the  defendant  was  entitled  |x>  hia;C09ts;, 
under  23  H.  S.  c.  15. 


■  Vj 


JJ^ 


Aicherley.  The  verdict  in  this  case  has  gone  ag^^n^j 
the  Plaintiff  as  to  all  the  Defendants^  who  wentto  {rifikr 
They  are,  therefore,  within  the  letter,  as  wfdl.as.  thc') 
spirit  of  4  «7<7C.  1.  c.  3.  ,     ^    4  t      .i. 


.1.'^     ;s>CJ:*f 


TiNDAL  C.J.     Taking  it   that,   upon   ihis^  re^oitL^ 
there  is  a  judgment  by  default  against  one  of  s^i^r^L^ 
Defendants,  and  a  verdict  for  all  the  others,  I  think  • 
the  Defendants    for  whom  a  verdict  is   entered  an^ 
entitled  to  their  costs.     We  have  authority  enough  for  \ 
saying  that  the  case  does  not  fall  within  the  statute  of, 
8  &  9  ^.  3.,  and  we  roust  recur  to  the  law  as  it  stands 
independently  of  that  statute.   Before  the  statute  23H^S*^ 
c.  15*,  Defendants  were  not  entitled  to  costs;  that  ata^; 
tutjs  accorded  them  in  certain  cases,  but  was  thought 
not  to  go  far  enough,  whereupon,  by  4  Jac.  1.  c.  3.  ^, , 
was  provided,  that  in  **  any  action  whatsoever  wher^ 

{a)  %Str.  1005.  (c)  1  H.  Bl.  a8. 

\b)  4M.l5f  P.  a8o. 

the 
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ihi^yXi/inVlff/^Wi  H^Mindmit  might  have  costs  in  case 
jiitfgh^t  BhofaFd  b^  given  for  him,"  if  in  any  such 
adtion  the  pTaintiff  or  demandant  shall  be  nonsuited,  or 
verdict  happen  to  pass  by  any  lawful  trial  against  him, 
tb^n  the  defefndant  and  defendants  shall  have  judgment 
to  recover  costs  against  such  plaintiff  or  demandant. 
The  question,  therefore,  is,  whether  this  statute  applies 
to  a  case  like  the  present  The  statute  providies  for 
two  bccasions;  one,  where  the  plaintiff  is  nonsuited, 
the  oilier,  where  the  verdict  shall  happen  to  pass  against 
htilft;  Now  it  is  clear,  that  in  an  action  of  tort  the/ 
Plaintiff  might  be  nonsuited  as  to  those  Defendants 
who  appi^red  and  pleaded  not  guilty,  notwithstanding 
others 'might  have  sufiered  judgment  by  default.'  But 
if  the  Defendants,  as  to  whom  the  Plaintiff  was  non- 
suited, would  be  entitled  to  their  costs,  there-can  be  no 
reason  why  the  construction  of  the  act  should  not  be 
the  same  as  to  those  who  have  succeeded  by  verdict 
Tne  words,  if  ^  any  verdict  happen  to  pass  by  any  law- 
ftiT  trial  against  the  plaintiff"  in  any  such  action,  ^*then 
the  defendant  and  defendants  shall  have  judgment  to 
recover  costs,"  must  mean  those  Defendants  as  to  whom 
a  Tisrdtct  dan  pass  agaitist  the  Plaintiff.  It  was  only  for 
tlT6  convenience  of  a  single  assessment  of  damages,  that, 
in  this  cause,  any  mention  need  have  been  made  of  the 
D^ffendant  who  sufiered  judgment  by  default  The 
Plaintiff  might  have  gone  to  trial  against  the  others 
without  including  that  Defendant ;  and  those  others 
would  then  have  been  the  only  persons  with  respect  to 
whom  a  verdict  would  have  been  possible.  Iky  v. 
Hanks  {a)  proceeds  the  whole  length  upon  the  same 
principle  as  our  present  determination,  and  shews  it  to  be  ' 
correct.  There  it  was  held,  that  if  there  be  two  distinct  ' 
causes  of  action  in  two  counts,  and  as  to  one  the  de- 


.1834. 


Paulx 
Habris. 


I  * 


{a)  3  r.  R.  654. 

Oo  2 


fendant 
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ySlMfi       fendant  suffers  judgment  to  go  by  default,  and  as  to 

the  other   takes   issue  and   obtains    a  verdict,   be  is 

entitled  to  judgment  for  his  costs  on  the  latter  count, 

notwithstanding  the  plaiatifi*.  be.  enX^Ied  to  judgment 

and  costs  on  the  first  count.     And  though  it  was  urged 

■0^  nTr/A  litot  tbeirewiQuld  bq.an  incqngruUy^^^^^ 

iij  i}'j)  o>;  j^ume  reoord  two  judgments,  one  fpr  os^^  W^^Jk  ^"^ 

ii-^ii  ni  r;wo  ;  ^^  ^^j^  &i:  the  Other,  the  Ck)urt.said,^*  t^tcre^, Will. bc 

bon^hi.-r  .     HO.  incoQgruity  in  this  case  on  the  recKjw^d,.,  Jf  .^^e.^ 

ifiboao/;   i.)  ').   j^Q  separate  causes  of  action  on  the  same  recojfdii  jC^ 

iiciiJo:/'  '     ^"®  ®^  which  the  plaintiff  succeeds,  and  the  other  is 

V^rsr^f    found  for  the  defendant,  we  are  bound, to  give  jtwo 

'M:nf'j   4j^tii>ct judgments.''    But  the  present  case  fall^  jwifjiup 

ii^p  express  words  of  the  statute  4..c7i2C*  l.,../oi^  firi^ 

respect  to  those  Defendants  who  now  claim  cofitfi  tj^ie 

verdict  has  gone  against  the  Plaintiff  upon  lawful  trial. 


t 


Park  J.  concurred. 


i^til,      .»«(^     '•i»»   ."111  I J 


'  •  rvhi'  I'll  o(f  r,i  ^lio 

I  Gassi^e  J.    I  was  dissatisfied*  at  J^t  yfi^^k  f)s^^ 

dsion  in  Ikn/  v.  Hanist  but  l^,|i)fvi^(Cff9^r^^j^.,|s 

: tow  for  the  last  five  and  thirty  jear^Tap4t AH); pfrfH^tWfin 

r  ;tb9re;  will  be  no  incongruity  on  tbi^  r^coixiv  fn  ,/^ Jii^- 

..flfieatfpr  the  costs  of  the^eDef^danCs.  .  .,.,.,  ,y 

^ ..,  Vauqi^an  J.    On  the  true  construction  pf  tliej^tatilte 
!;ef  ,>  Jacm  1^  the  verdict  for  these  Defendant  has  passed 
against  the  Plaintiff,  and  he  must  pay  their  costs. 

Rule  absolute. 


,.    r 


■  ♦.',  f 


IN  THE'^friiiiTfiitiiEW^F  WiLUAM  IV.  SOt 

i'i    0(\    -i  :J.'i':>v    ^:,     -•,-■■.;•■.  ^,:/ 

"■■'"-'■      •    ■  Stoltz  r.  Heneage.        :■••■••'-■•-.      :iJi},/-^i 

**|hHE  Defendant,  instead  of  puttttig  in  and  perfecting  MoneyVe- 
^*   qfeclal  bail,  having  deposited  in  Cburt  163/.,  the  ^^^.^"jj^^ 
^um  (br  which  he  had  been  arrested,  tind  20/.  as  a  ^f  baiU  canno 
security  for  the  costs  of  the  action,  porsoant  to  7  &  be  traiwferped 

*0  '4    r  11    s  9  to  the  account 

»  W.  *.  C.  J  I.  5.  z.,  ^£  j^  payment 

into  Court  on 

SpanUe  Sent,  obtained  a  rule  nisi  to  allow  hifii  to  *  P'**  ®^ 

M.  /  ^    • .  .  *         tender. 

transfer  lOOL  out  of  this   188/.  to  a  payment  into 
C!ourt,  on  aoronnt  of  a  plea  oF  tender  to  the  amount 

of  imi. 

^i/£^^  Serjt,  on  the  part  of  the  Plaintiff,  objected  to     . 

this,  on  the  ground  that  though  the  debt  should  turn 

out  to  be  no  more  than  100/.,  yet,  if  the  costs  should 

^c^  '^S?.,  ^he  TIaihtiff  would  lose  a  part  of  the 

^^ecbnty  Wbiiih '  he '  tib w  possessed.     Besides,  the  Cburt 

'^HM'hb'ftuthbrity  totnalce  the  proposed  transfer,  a^ 'the 

'ii(HI<Av4i5 -W^l'es:^  ill  dinectJDg  that  the  money^depddi>^ 

in  court  by  the  Defendant  in  lieu  of  bait,' ^u)d>il^ 

main  there  to  abide  the  event  of  the  suit     If  the  De- 

'fehdaiit' Would  have  the  money  out  of  couft  for  any 

'purpose,  he  must  put  in  t>ail,  and  pay  eo^ts  'as  requh'ed 

by  section  8.  of  the  act  '      •*  --^ 

Spankic*  The  act  requires  the  Defendant  to  pay  20/. 
into  Court  as  a  security  for  costs,  in  addition  to  the  sum 
ibr  which  he  has  been  arrested.  It  was  never  intended, 
therefore,  that  the  Plaintiff  should  hold,  as  a  security 
for  costs,  the  whole  amount  of  the  sum  deposited. 

And  the  proi)osed  transfer  to  the  account  of  the  plea 
is  beneficial  to  him;  for  be  mny  at  once  take  out  of 

O  o  8  Court 


5W  ''-   'CASES  IN 'EASTER»iTBiaMiHT  m 


}. 


1:dS4/        Court  the  sum  transferred,  instead  oF  waiting  for  the 

^    ■^""'^     termination  of  the  suit.     It  will  be  hard  on  the  Defend- 
Stultz 

fj^  ant,  after  depositing  the  whole  amount  demanded,  to  be 

comi^led  to  deposit,  in  sdditiont  ther  sttm  adttifltfid  ho 
be  due,  in  order  to  contest  the  accuracy  of  the  demand. 


.1.    J      '  • 


I  .■ 


TiJiDAL  a  J.  The  only  question  is,  wbetUf  willMiie 
authority  .under  the  act-  to  accede  to  the  Ddendnnrs 
reqilest:  and  I  am  of  opinion  we-  have  no  iueh»«iktbei4 
rity.  '       ■  <  w'  hvij 

The  7  &  8  G.  4.  ^.  71.  authorizes  the  deposits  cdbrt 
of  the  isum  indorsed  upon- the  writ^  in  lieu  of  isaflw'-  ]^ 
section  2.,  that  sum,  together  with  the  fvrther  sum.iof 
30/.  as -a  security  for  costs,  is  to  remain  in  coattvld 
abide  the  event  of  the  suit;  and,  by  section  3.^  a  'mode 
is  pointed  out  by  which  the  defendant,  without  loss  of 
security  to  the  pIainti£For  inconvenience  to  hionel^tknay 
lake  the  money  out  of  court,  namely,  by  pottu^doiandl 
perfecting  special  bailin  the  cause,  stnd  pbying^fsiich 
cdsts  to  the  plaintiff  as  the  Court  shall  directi  •  -^      H ;   t.^ 

Parr  J.  The  third  section  is  decisive  oTtbe  queslioD^ 
fbi*  it  points  out  specifically  the  mode  by  «bid»  tfab 
Defendant  may  again  make  the  money  deposited  ap^ 
plicable  to  his  own  purposes; — by  putting  in  bail  and 
paying  costs. 

Gaselee  J.  concurred. 

Vauohan  J.  To  accede  to  the  Defendant's  request 
would,  in  fact,  be  to  pay  him  100/.  out  of  Court  for  his 
own  purposes.  We  have  no  authority  to  do  that, 
except  upon  the  terms  prescribed  by  the  third  section  of 
the  act. 

Rule  discharged 


IN   THfl/J^flTHJ.yjP^kQ^  OF.  WIJULIAM   IV.  ,&^ 

.M    ff»       n'lL'i'.'':    ;t'     '•.  '      •  .  •  fill 

liYfloifS' and  Wife,  Executrix  of  Garimi^r^  .     Mi/j^^^ 

deceased,  t;.  Baraow* 


^H£  Pkimiffi,  in  their  represenlatfive  capacityf  sued  An  executor 
the  Defendent  for  money  bad  and  received  to  tbdur  ^^'"S  ^^ 

,       -,  .  nonsuited  m 

U8CV  being  the  proceeds  of  a  policy  of  insurance,  wluch  an  action  to 

had  been  effected  on  the  life  of  the  testator,  Gardiner,     recover  the 
'Jt  appeared)  at  the  trial,  that  the  policy  had  been  ^l^ly^ofint 
affected  at  the  request  of  Gardiner^  but  in  the  name  of  sunnce  ef- 

&e  Befendaot^  without  any  declaration  of  interaat  in  I^^P!^^ 

life  of  his  tes- 

Qardmtrs  and  the  Defendant,. who  had  received  the  utor, the 
mcmey,  but  claimed  no  interest  in  it,  resisting  the  acdon^  p'*^  ordered 
dit  die  instigation  of  other  parties  who  set  up  some  claim  ^^  ^^^up 
to  (the  proo^eds,^  the  Plaintiffi  were  nonsuited,  on  the  for  the  De- 
ground  jLbatGffznffn^  had  no  legal  interest  in  the  polioyw  ^^^^^  ^^- 
•  UpoivaffidsKvits,  which  shewed  that  it  was  the  duty*  ander  3  & 
of  the   Plainlift,  aa  representatives  of  Gardiner^  ta  ^^•4«  f;44t 
attempt  the  recovery  of  the  proceeds  of  the  -policy  in  J>e*iSi^Fbin-^ 
question.;  that  the  Defendant  claimed  no  interest-  in  tilTs  duty  to 
thb  malt^,  and  had  declared  that  he  should  not  defend  ^^^P^  ^l 

recovery  of 
the  action,  ; ,.  I  the  money. 


■ .  ■  • 


Wilde  Serjt.  obtained  a  rule  calling  on  the  Defendafit 
to  shew  cause  why  the  judgment  of  nonsuit  should  not 
be  entered  up  without  costs,  by  virtue  of  tbcrstatiite 
3  &  4  W^-  4..  c.  42.  s.  31.,  which  enacts,  "  That  in 
every  action  brought  by  any  executor  or  administrator 
in  right  of  the  testator  or  intestate,  such  executor  or 
administrator  shall,  unless  the  Court  in  which  such 
action  is  brought^  or  a  Judge  of  any  (^  the  superior 
Courts,  shall  otherwise  order,  be  liable  to  pay  costs. to 
the  defendants  in  case  of  being  nonsuited,  or  a  verdict 
passing  against  the  plaintiff;  and  in  all  other  cases  in 

O  o  4  which 


.( 


I^GASE3/JN  EASTPft  ,T«PiM,„ 


T    V!l 


srbicki  be  wookl  beiliabiti,  ifdUiskjpl^ipMf  Tiri^n%:fM¥^^ 

self;  and  the  defendant  shall  have  judgiQ^^rtiillfi^^Mi^ 
«f»l3^  andrl^cy  sbtU  be  recovece4  in  Uke.aiaiw^r>"d  i 


..i:-i;  .:     -  *o  . 


V.   ,    ,*iV'«  '.'..   :*fio  ii» 


ivSpankie  Serjt««.  wi|o  shewed  cause,  oopt^^^^^  tt|ifif 
ihe  Court  cwotttd  not^  In  the  ex^rptt«,i9(V<fH«fC(;4vif 
oretionary  power,  eicenipt  the.  Plaiqtiffiij^iii.coi^j^j^ 
ease' like  this,  where  they  would  faave  bef^  Ji^^|€^.jp 
tlieafi  by  the  law  as  it  stood  before  th^  req^  sta^i^^; 
the  supposed  cause  of  action  having,  acqrH^d  l^.tlte 
Plaintiff  subsequently  to  the  death  of  the  t^tatQr^^.u^iqp 
iihe  payment  of  the  policy  by  the  insurance  oflSce:  tl^^ 
Defendant  owed  the  testator  qothiqg;  li9ffMggff^\*9. 
{Harrison  (a),  Jobson  v.  Forster.  {b) 


t     M 


.r,Ml». 


Wilde.     The  Defendant  has  admitted  he  n^^i^^rad^^e 

iBoney :  and;  if  the  poUcy  was  efiV^^l^^rt^^^l^ei^t  of 

Jthe  testator,  as  the  Plainti£&  elkge^.tlifyt/pq^l^joirfyr^iic 

in  their  representative  cbaractjer,  ^dl:/WB^(  V^Mh)^ 

luible  U>  oost&    There  was  ^M>  ipDpIi^  f^||)rff^:,iv()lib 

tbenpw  except:  «a  representatives!  of  t]^Q^tatprH.,,Jji|  T^ 

MrsnU M*QriC^e.{c)^  Lord  Eldoti  C.  J*  s^id,  ^UC.U^.eapar 

j^MtQC  ipr  administrator  must  sue  a&  such  pA  the  .po^^^na 

<iU^e,.Kiti^  tbe  testator  or  intejstate,  he  is  nqt  Ufti^^tff 

the  payment  of  costs,  though  the  cause  of  action  aro^ 

fifleritho.  death  of  the  t(estator  or  intestate."    la  7^- 

Miggin  y.  JFicurisqih  awdjobson  v.  Forskr^  the  plaiutiflb 

,lHighi  have  recovered  without  suing  in  the  character  of 

(representatives*. 

MT.,  <  Cur,  adv.  vult* 

,    Parjc  J.    This  case  came  on  before  the  Court  ou 
Saiiirday  last,  in  the  absence  of  the  Chief  Justice^  upou 


(a)  9B.i^  C.  666. 
(k)  1  B,  isf  ddoL  6. 


{c)  %B,  ^P.tsS' 


a  rule, 


IN  THW^JbAArk'  VtArt  OF  WILUAM  IV. 

A  nitei  catltag  6ti'ihi  JMendant  to  sbe^  ouse,  wby  tlie 
jftkl^imiit  bP  hbteuit  fft  this  cause  should  ndt  be  entered 
tifvwitbbiit'eosl^. 

This  f|oeBtiOti  will  torn  almost  entirely^opoh  a  cfawse 
in  one  of  the  new  statutes ;  viz.,  the  3  &  4*  fF.  4.  c.  42« 
s'i^l.y  by^hicfh  it  is  enacted,  ^^  That,  iiY  ^eveiy  action 
brought  by  any  executor  or  administrator  in  right  of  the 
testatbr  or  Intestate,  such  executor  or  administrator 
shMi'^klesi^'fhe  court  in  which  such  action  is  broughtf  or 
^'j**^  qf'ttnyqfthc  superior  cotaisj  shall  otherwise  order^ 
billable  to  pay- costs  to  the  Defendant  in  case  of  being 
nonsuited,  or  a  verdict  passing  against  the  Plaintiff;  and 
in  alt  other  cases  in  which  he  would  be  liable,  if  such 
Plaintiff' were  suing  in  his  own  right  upon  a  cause  of 
action  accruing  to  himself;  and  the  I^fendant  shall 
have  judgment  for  costs,  and  they  shall  be  recovered  in 

like  mamief.'* 

Th^'l'lftintiffif,  h)  this  case,  having  been  nonsuited, 
itis((^^''dMr'that,'if  the  Court  shall  not  otherwise 
/^fdi^,  Uie  GfiAmiAint  wlU  be  entitled  to  his  costs.  The 
^(filstionrUHlM  W'%\\i  tht  Gourt  interfei^  in  this  cine. 
M}^  Btoth^-Gb^^f^and  Vaugha%  and  myseU^  are 
cl^drtybfiDpintdn,  that  this  is  a  case  in  which  ^the<?ourt 
b^wjperfy  called  upon  to  order  thie  nbnsiHt-withMt 
payWieht  of  Costs  hi  the  manner  in  which  the  rule 
prtrfs.--  ■ 

The  clause  of  thie  act  of  his  pre'sent  Miijesty,  which  I 
have' read,  has  made,  undoubtedly,  a  great  kheratiboih 
the  situation  of  plaintiffs,  executor?,  or  administrators, 
and,  perhaps,  a  beneficial  alteration  for  the  public,  ih 
preventing  a  number  of  frivolous  and  vexatious  actions 
from  being  brought.  For,  as  the  general  rule  exempted 
executors  or  administrators  from  payment  of  costs,  wtien 
they  were  nonsuited,  or  had  a  verdict  against  them, 
where  the  action  was  brought  upon  a  contract  entered 
into  by  the  testator  or  intestate,  or  for  a  wrong  done 

in 


VI  l/iUA(SBSr^iM!£A«aifEftri|»RMHT  wt 


.1884'.  m  bm  \iS^6mk^  lNttc6  ihaby '4eiubiai»fiMd{tfiiftnd^ 
.adlions  vtee  hrbugfat^  and  the  ptnoaA^iMaiMBfekH^tte 
ipajprnenfe-^C  costa.  It  is^  tniie  thM^  ^cireiEh^yuiKiil^W, 
ithererflfl(B(tiioB  was  brough^.thoogb'tfae'flftinliffiaftiB 
liiiHig  oBeseontor  oc*  aiiiiiiiiifitrater,  te^ waa^not  dimiiod 
tftoooDpajmeilt^ifcast^  on  a  wfODg4oiia  iiliJmomiitialii, 
«r^oQ  a'  (Muitrictifliflde  with  ihittmeUi^f  It  is^^taaviibflu^ 
that  merely  saying,  he,  the  Plaintiff,  aii«d<  afS^'Udtiltil*- 
strator  ^r  laiecutor^  was  not  sufficient  where^iuppiy^ 
tt>  be  his  own  contnu^  '- »    >''    ^iioiv>j. 

:^  In  Ibis  case  the>  declaratim  stat^  diat  Deferida^r f^ 
otWed  the  money  fi>r  the  use  of  die  Ptaidtiffisitbems^^ 
and  the  learned  counsel  for  the  Defendant'  coriwwrid^  ttfak 
thd  present  Plaintiffi' do  not  sue  in  rlg^t  of  tfa(i^t«$^ 
tatbr ;  that  tha  contract  is  with  tfaeeteeive^^  ahd'^tUU, 
tiierefiNre^  by  the  old  law,  they,  iuvring'beeb  nonsiliiafii, 
would  be  liable  to  costs.  And  in'>auppoTt  of  thil>tai»- 
^strbctito,  he  quoted  the  caseii  of  2>M»d4g{^^^iiiHiUd^ 
^mUtJobsbn  v.  F^mter.  But  we  itbihky;'thbjpt%l^tnoe$fe 
li'very  distinguishable  from  thoste  >(fltedv^«4i»drthiiiuo«r 
doeteionr  wilt  in  no  respect  bneaktfiV'Up^i'ibdsefjnidg^ 

4f|ieBtS;"  ''*■  '    •'■"'      ■      ■  ■•^'     ;t'»dt  li'  lot  fT-JlJJ/>r;r1'i 

T  >  We  are  of  opinion,  then,  that,  by  tbei^dd  huir/ttiis 
OBost  ^itpparentv  that  they  could  have ^oed  in'iia'osk^r 
.way,  and  that,  if  they  had  not  sued  as  r««e»^or^^  they.bi^ 
OD  laem  standi  in  Goarc,  ihore  than  the  most  indi&iena 
person;^  (-What  are  the  drcnmstanoes  of  this  case?  The 
a^tator  hud  desired  the  Defendant  to  e£feot  a  polky  ^ 
inasBfance  for  him  upon  his  own  life,  which  the  Defend- 
tuxt'^iAin  his  own  name.  Till  TAr.  Gardiner  di^ 
therefore,  no  money  was  due  from  the  insurance  office^ 
ytod  Mr.  Barrow  owed  the  testator  nothing.  But  upon 
hka  death,  the  Defendant,  in  whose  name  the  policy,  anas 
^fected,  received  2000/.,  and  he  was  the  only  person  to 
whom  the  office  would  pay;  and  then  an  implied  coal- 
tract  took  place,  to  pay  to  the  executors  of  the  testirtor 

*  10  that 


IN   TH|/;  HOin^Ttt  JllMli  OV^  WUJdAM   IV. 


mi 


lJi»li;iQtmeyLjWhiflhi>tb«'J)ereiidaiH  bM  afhnkiisd  Jut  rch 
Oiived^'!aiKlitoihe|HissesfioQ  of  which  he  bad  no  right. 
The  'Plaifid&'Could^'onlj  sue  in  their  rqurerentatbr^ 
cherieterv  for  'no  contract  was  made  with  them  indi- 
vidually, but  only  as  representing  the  testator.  StiH 
the  new  statute  would  impose  costs,  if-  the  Court  should 
not  interpose.  We  are  of  opinioa  the  Plaintiffi  ought 
not  to  pay  costs. 

.  One. jmain*  point  to  consider  is,  was  this  a  frtvoloos 
action?    So  far  from  it,  that  it  appears  from  the  afi»- 
davit^that  it  was  the  bounden  duty  of  the  Plaintiffs 
to  the  estate  of  the  testator  to  bring  an  action*    The 
Defendant  elaimed  no  interest  in  the  matter,  and  fre- 
quently declared  he  should  not  defend  the  cause.     The 
Plaintiffs  were  defeated   upon  a  ground  which  tbq^ 
could  not  be  supposed  to  apprehend.     The  promise 
could  only^  from  the  nature  of  the  case,  be  a  promise 
q/ler  ibd  death  of  the  testator ;  but  stilly  if  a  verdict  had 
beenyol^Ained  by  the  Plaintiffs,  the  fruit  of  the  verdiet 
wouldibaif^jb^n  (he  testator's  assets.    The  actios  could 
oely  be  brought  by  the  Plaintiffs  in  their  nspresentalime 
character,  for  in  their  individual  state  tliey  had  no  mare 
right  txy  sustain  an  action  than  the  greatest  straAger. 
Therefore^  though  the  statute  of  iiis  present.  jMiyesty 
gives  costs  against  executors  who  fidl  in  their  actiona*; 
yet  if  it  shall  appear  to  the  Court  proper  to  mahe  cflfr- 
ceptions  to  the  generality  of  the  enactmeniv  they  .may 
do  so,  where  there  is  a  reasonable  or  probable  cauBQiiv 
bringing  the  action  as  executors  or  administvalnni); 
otherwise  we  should  not  find  in  the  clause  the  ia^rtaat 
words  <'  imless  the  Court  in  which  such  aotion^.je 
brought,  or  a  Judge  of  any  of  the  superior  courts^  sbaU 
otherwise  order."     We  see  by  the  affidavits  that  thib 
matter  has  been  twice  before  Mr.  Baron  AUterson^  and 
he  was  clearly  of  opinion,  that,  in  this  case,  the  Plain- 
tiffs ought  to  be  exempted  from  costs,  but  the  statute 

having 


1884. 


ih'ii.       Vkhg  6iity  passed  late  iri'««  h^'^^',^  he'^imitsb'VtW 

li'e"dotte'  in  Court.       "        '  ■■■•■■■->\;^('  ••fi"  J'  .t>>':''B  ^''J 

^'Foi-  tbe  yeasoDS  that  have  beetf '^vett>;  i^  fi«bt»l!!^ 

VAii^i' '   GW/iire,  F^n^^ion,  and  myself  tbialthat'ihtSMMIe^hdtilir 

Wtoide  absolute.  *  '^    "'  ^'"'I  ^"^ 


•■'b: 


*-(y'"'.' •■i'>\ 


(IN  THE  COURT  OF  EXCHEQUEa.>o 


May  7.  Di^BEN  V.  Marquess  of  Anglesey. 


■.■J>^    v>t-J 


zJ>\}cc 


^aiquess  of  Anglesey  v.  Dibb£;n  and  i\^fip^ier. 

Trespass.  THESE  causes,  with  other  matXecs,^rq^t^;lg(^|g-^c^r 

Sue?a^nT  Vn  alleged  rights  of  gomo^DQ^.^jifpj;?  ^e^piite 

sundry  jus-  an  arbitrator,  by  order  of  Nisi  JPf)if*hy,%y^^i^m 

calrrefclred  ^?*^"^^  ^""^  ^^  Plaintiff  in  each  .wjjoi^.^g^^tfloi^ 

to  an  arbi-  .fffer^nce.  .  Cost«  to  abkle  th^  evefljt^  .  .TJjgJjrsfrw^i^l^ 

trator,  costs  aptiou  on  the  Case.     Plea,  not  milty*  ..The,.9^C9iML 

to  abide  event:  .         ^                         ,    ^        •  T'      1        r  1        *  i-^"; 

arbitrator  if»Oi«ctu>n  «f  trespass  qti.  cl./r,^ yfitb^ji  P\?^P^}h  g^B^ 

awards  for  is^e ;  and  seTeral  pleas  of  ju^tifi^aJMtPns  sel^tiRg^jflgJii^ 

S        e^°"  ^^.WWJiQtt  on  the  locus  in.qvp.    Issue  ?f ^s  tal^^J^v 

issue,  and  dis-  itt^, Plaintiff  qpon  these  asserted  rights.                 ...   .-1 

p^ses  of  the  h,   Tjbe ^bitrator  directed  a  verdict  to  be  entejred  fof.fib|e 

iMtedk""  ^Plaintiff  in  the  first  actipn,  and  in  the  second^  .fo^|ld 

the  pleas  of  j^bat  the  Defendants  were  not  guiltj,  of  the  trespas^i^S) 

b"^*d*^*^"'"*  (vnd  directed  a  verdict  to  be  entered  accordingly.  ^He 

in  his  award  tQok  no  notiqe  of  the  other  issues,  nov  did  b^  further 

decide  on  or  specify  the  mode  in  which  the  causes  were  to  termifia^. 

issues  upon  ^^  ascertained,  indeed,  and  described  the  rights  of  .t|ie 

those justifi-  different  parties  as  to  the  asserted  rights  of  common; 

Comt'ref    d  ^"^  without  making  any  reference  to  the  issues  in  tlie 

to  set  aside  «  1  ^*                                                     seCOnd 
the  awa*^d. 


IN  THE,y^|qnrniY^AR  OJF  WII^J^IAM  IV.  5^^^ 

^^pfnfl  ippji^r,^(  FflTjthis  teaaon,  on  a  motion  ta  set  asujl^        19S^< 
the  award,  it  was  objected,  that  the  arbitrator  had' pot     ^^^-^^SiS 
<li«pi)^  9f^  tb^  .cai^t*sf;  that  no  judgment  oouldi  be        '  ip^'^ 

^qt^iifd  npoio  (the  iioll,  as  the  arbitrator  (even  had  h^  The^^i^ss 

the  power,  which  was  not  admitted)  bad  not  orcfered  °       glesey. 
aujji^trj  pf:  a  discharge  of  the  jury  as  to  the  issues  on 
the  special  pleas. 

Barsiow^  -in  support  of  the  objection,  mentioned  the 
case  of  Norris  v.  Daniell  {a\  as  expressly  in  point.  It 
was  plain  that  tlie  Defendants  were  entitled  to  judgment 
upoA'xttm^'of  t&^  issues;  but,  by  the  form  of  the  award, 
they  were  precluded  from  obtaining  their  costs  on  those 
issues.  ^^ 

' 'Mitiliitihgi' amtrd,  contended,  that  the  arbitrator,  oy 
ascertaining  and  describing  the  rights  of  common,  had 

Mm 

dH>*pdskI'i6f 'idl' the  mhtters  in  dispute  dehors  the  caus^ ;   ,..[ 
"ikii-XS^h  Kebismie  immaterial  to  notice  the  issues  on 
^^'4p^td't)l^  after  the  verdict  for  the  Defendants 
4i|k)ri^t!i6i^eFaI1iiJael    If  the  trespass  cause  had  btien  r.,..,..    ... 
4in^,^'ay  '^ft-as  tKis^  terdict  had  ascertained  thai'^tio 
<^iii^dsse^^  iiad  l^eeft  committed,  it  wotlld  have  ^)feeh 
^^tii^a  \6  2&}£  Xht  jiiry  what  their  eotidusidtt  Virtfs  ii(ibh 
"c^i^tidbfis  founded  Xxpoa  atl  a^umption  tb«t  thbseti^- 
^isa^'H^been  comiftftted.    As  th^  juty  anrcf'^dfft  ^ 
try  aU  the  issues  joifred,  it  iS  a  pVotiei*' thing  As  be^w^   ? •'  '>  '^  «jiJ2<i 
thiemandthe  Court,  that  they  should  be  toi^to»f  Wd       ;'j^Jt;?^^'| 
-thiit  the  riemaining  issues  are  become  immaterial;  b'^t         ..  lyv^^j 
the   Plaintiff  would  have  no  right  to  object  (otfcfe      ^^      'r'^'> 
omission  of  that  form,  and  say  that  the  jury  ought  tor  go 
oh  and  find  that  which  would  be  repugnant  to  tfai^ir^flrtt 
finding,  and  introduce  confusion,  if  not  error,  oh  thfe 
Acdrd.  -    '''' 

»,;;     M  («)   -^/».'^i  p.  507. 

I. , .  Lord 


tun  -'jol,  tL.t* 
Z.^Ti  1/1-  ^-.rl  111 


S7a::  ME^CMLmm 

^^^    fendiMs  had  riot  cbmmittirf  tW  *hbptf«^lV«^i^^ 


J»Mirquew  material  with  reference  to  the  ^(<w^dh'^bM^ 

either  party  wished  to  have  a  decision  upon  the  special 
issoes  witb  that  view,  be  should  have  disHhetly  rec]^^stcid 
tbe  arbitrator  to  take  that  course.  It  is  trdt  suggfestm 
by  the  affidavits  that  any  such  request  was  *imde.  I^ 
think  the  arbitrator  has  substantially  disposed  of  the 
matters  referred  to  him*  The  rule  must  be  discharged. 

Pabke,B.  and  the  other  Judges  present  concumsd. 

Rule  discharged,  (a) 


MEMORANDA.       .,„     „    ,.       ,, 

liiiJiffary' vacation  Mr.  Baron  Bayfri^  redrMl*  min 
hh  "^itRce  of  Baron  of  the  Exchequer ;  ana  Was,  sucpeeaed  . 

K 

lea 

coin  jElhd  irave  nnirs  with  the  motto  ^  Tuieia  legunu 

ancTshortiy  after  received  the  honour  of  knighthood^ 

!A5Mt  die  same  time  Sir  FFrUmm  i%^  i^m^ri^  litk^'i 
offit^ldf'Attofri^^OMeral;  in  which  he  ivas  snccie^^^ 
by-«ilf*'^Jg*rt  G^^^ip^  hi^  Majt^y*s  Solicitdr;^ei1eral  f^^ 
anli^^€:  CyPept/Sy  Esq./  onfe  of  his  MaJ&ty^  toiirfsel  ""^ 
le^%^  in  th^  law,  was  appointed  to  th^  dfite  of  ' 
SoIititbr^Gefieral,  und  received  the  h6ti6ur'of  knigbt-  ' 
hoad;''  •  ■ 

In  Easter  term  Mr.  Justice  James  Parke  quitted  the '-] 
Ckilirt  of  King's  Bench,  and  Mr.  Justice  AUersom  Ae'*- 

{a)  From  a  gentleman  at  the  bar. 

Court 


CoM^  pfjCfpigmw  ,FieaiW^&i^  tbe  Court  of  Eau:hequeig: 
Mf,,QfMroQr,fff^m  quitted  tbo  Court  of  ExcheqiMr  ^ 
fof^.tbf  Court  of  KiDg'«  Sench,  and  Mr.  BaronVaughMHi  ..^ 

fbn  die  Court  of  Common  Pleaa.  j    .v.^M^rr 


1'. 


In  Hilan/  vacadon  Mr.  Seijeant  Jones  received  bit 
Majesty's  licence  to  assume  and  bear  the  surname  of 
Aifherlof^  in  pursuance  of  the  will  of  his  late  maternal 
unple. 


On  the  25th  of  April  the  following  warrant  was  read 
in  Court,  and  entered  of  record :  — 

William  R. 
Whereas  it  hath  been  represented  to  us,  that  it 
would  tend  to  the  general  dispatch  of  the  business  now 
pending  in  our  several  Courts  of  Common  Law  at 
Westmin^^  if  the  right  of  counsel  to  pracdse,  plead, 
ani)  \o  be  Heard,  extended  equally  to  all  the  said  Courts :  . 

but  such  object  cannot  be  effected,  so  lomr  as  the  : 

lu;-'^b".       fi  -  *  ■•'      ■■•'    ■  .  ^     '  -^   ^^* 

Seneants    at'  I^if    have    the    exclusive    privileins    of . 

prjictismg,  pleading,  and  audience,  during  term  time  in 

our 'Court  of  Common  Pleas  at  WestminsUr  :Yf^  66 

therepre  hereby  order  and  direct,  that  the  right  of 

pracf^isfngt  pleadixi|^.  and  audience  in  our  said  Coml;:  0f 

Common  Pleas  during  term  time  shall,  upon  and  from^U: 

the  first  dsy  of  Trinity  term  now  next  ensuing,  cease  tOy,j 

be:  exercised  exclusively  by  the  Seijeants  at  Law;  and.t^ 

that^  upon  and  from  that  day,  our  counsel  lemmtdji^;^! 

the  law,  and  all  other  Barristers  at  Law,  shaU  and  may^  y. 

according  to  their  respective  rank  and  seniority,  hav^^,,^' 

and  exercise  equal  right  and  privilege  of  practising, 

pleadings  and  audience  in  the  said  Court  of  Comlndd 

Ple9B  at  Wesimimter^  with  the  Seijeants  at  Law*    And ' 

we  do  hereby  will  and  require  you  to  signify  to  Sir 

Nicholas 
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J8S4.        Nicholas  Conytigham  Tindal,  Knight,  our  Chief  Justice, 
and   his  companions,   Justices   of  our  said   Court  of 
Common    Pleas,    this    our  royal   will    and    pleasure, 
requiring  them  to  make  proper  rules  and  orders  of  the 
said  Court,  and  to  do  whatever  may  be  necessary  to 
carry  this  our  purpose  into  effect.     And  whereas  we  are 
graciously  pleased,  as  a  mark  of  our  royal  favour,  to 
confer  upon  the  Serjeants  at  Law,  herein-after  named, 
being  Seijeants  at  this  present  time  in  actual  practice  in 
our  said  Court  of  Common  Pleas,  some  permanent 
rank  and  place  in  all  our  Courts  of  Law  and  Equity, 
we  do  hereby  further  order  and  direct,  that  Vitrttoim 
LarjxSi  Thomas  UOyley^  Thmnas  Peake^  William  St. 
Julian  Arabirtf  John  Adamst  Thomas  Andrews,  Henry 
Storks,   Ebenezer  Ludlow,   John  Scriven,   Henry  John 
Stephen,  Charles  Carpenter  Bompas,  Edward  Goulbum, 
George  Heath,  John  Taylor  Coleridge,  and  Thomas  Noon 
Talfourd,   Serjeants   at  J^aw,   shall    from    henceforth, 
according  to  their  respective  seniority  amongst  them- 
selves, have  rank,  place,  and  audience  in  all  our  Courts 
of  Law  and  Equity  next  after  John  Balgia^,  Esq.,  one  of 
our  counsel  learned  in  the  law.     And  we  do  hereby 
will  and  require  you  not  only  to  cause  this  our  direction 
to  be  observed  in  our  Court  of  Chancery,  but  also  to 
signify  to  the  Judges  of  our  several  other  Courts  at 
Westminster,  that  it  is  our   express   pleasure  that  the 
same  course  be  observed  in  all  our  said  Courts.     Given 
at  our  Court  of  St.  James,  this  24th  day  of  Apil,  in  the 
fourth. year  of  our  reign. 

To  the  Bight  Honourable  ^ 

Hemy  Lord  Brougham  and  Vaux, 
Lord  Chancellor  of  Great  Britain. 


END   OF   EASTER   TEnM. 
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TO  THE 


PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCEPTANCE. 

See  Vendor  and  Purchaser. 
Frauds,  Statute  op,  3. 

ACKNOWLEDGMENT. 

See  Limitations,  statute  of. 

ACTION. 

See  Executor,  1. 

ACTION  ON  THE  CASE. 
See  Pleading,  3. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

!•  A  party  may  be  arrested  a  second 
time  on  the  same  affidavit  where 
the  first  action  has  been  discon- 
tinued, and  the  second  proceeding 
is  With  the  same  filacer.  Richards 
V.  Stuart,  Page  322 

2*  Affidavit  to  hold  to  bail  for  prin- 
cipal and  interest,  without  distin- 
VoL.  X. 


guishing  how  much  for  each,  held 

insufficient.     LatraiUe  and  Others 

V.  Hoepfner.  Page  334 

See  also  Mammati  y,  Mathew.    506 

AGREEMENT. 

See  Copyright,  1.    Statute, 
Construction  of,  2. 

ARBITRATION. 
See  Award,  1. 

By  order  of  N.  P^  a  cause  was  re- 
ferred to  arbitration,  with  liberty 
for  the  arbitrator  to  examine  the 
parties;  but  the  death  of  either 
was  not  to  operate  as  a  revocation 
of  the  reference.  Tlie  Plaintiff 
died  before  he  was  examined,  and 
before  the  arbitrator  had  made  his 
award ;  whereupon  the  Defendant 
having  revoked  his  submission,  on 
the  ground,  as  he  alleged,  of  his 
having  lost  the  examination  of  the 
Plaintiff,  the  Court  ordered  him 
Pp  to 


674 


ATTORNEY. 


BAIL. 


to  pay  the  costs  of  a  trials  occa- 
sioned by  the  termioation  of  the 
-     reference.     Smith  v.  Fielder. 

Page  306 

ASSIGNMENT  OF  BREACHES. 
Sfff  Pleading,  5. 

ATTACHMENT. 
See  Rescue,  1« 

ATTORNEY. 

1.  Where  upon  a  reference  of  two 
causes,  damages  in  the  first  were 
ordered  by  the  award  to  be  set* 
off  against  costs  in  the  second, 
Held,  that  this  could  only  be  sub- 
ject 4o  the  lien  of  the  attorney  of 
the  Plaintiff  in  the  first  cause  for 
his  costs.  Cowell  V,  Bettelej/.  Same 
v«  Snoxv  and  Others.  4*31 

^.  If  attornics  employed  by  a  vendor, 
to  settle  on  his  part  the  assign- 
ment of  a  term,  allow  him  to  exe- 
cute an  unusual  covenant,  without 
explaining  the  liability  thereby  in- 
curred, they  are  responsible  to 
him  for  consequent  loss,  notwith- 
standing he  is  himself,  at  the  time 

. ;  of  the  assignment,  aware  of  the 
fact  in  respect  of  which  he  after- 
wards incurs  liability  on  his  cove- 
nant. Stannard  v.  Ullithome  and 
two  Others.  491 

AVOIDANCE  OF  BENEFICE. 
See  Tithes,  1. 


AWARD. 

1.  Trespass:  pleas,  general  issue,  and 
sundry  justifications:  cause  re- 
ferred to  an  arbitrator,  costs  to 
abide  event:  arbitrator  awards 
for  defendants  on  general  issue, 
and  disposes  of  the  rights  con- 
tested in  the  pleas  of  justification, 
but  does  not  in  his  award  decide 
on  or  notice  the  issues  upon  those 
justifications. 

The  Court  refused  to  set  aside 
the  award.  Dibben  v.  Marquis  of 
Anglesey.  Marquis  of  Anglesey 
V.  Dibben  and  Another,  Page  56H 

2.  Where  the  costs  of  the  action 
and  of  an  award  were  to  abide 
the  event  of  the  award,  and  the 
arbitrators  found  that  the  Plaintiff 
had  a  good  cause  of  action  on  five 
out  of  eight  counts ;  that  the  De- 
fendant should  pay  5/.  damages ; 
and  that  no  further  proceedings 
should  be  had  in  the  action  ; 
Held,  that  there  was  no  award  as 
to  three  counts  ;  no  event  to  au- 
thorize the  taxation  of  costs  on 
those  counts;  and  consequently 
that  no  part  of  the  award  could 
stand.     Norris  v.  Daniel.         507 


BAIL. 


See  Praticb,  9. 

1.  The  Defendant  having  been  held 
to  bail  on  a  capias,  which  des- 
cribed the  action  as  an    action 

of 


BANKRUPTCY. 


575 


of  trespass  on  the  case,  and  tlic 
arrest,  as  appeared  by  indorse- 
nnent  on  the  writ,  being  for  a  debt 
of  1200/.,  the  Court  cancelled 
the  bail-bond,  upon  Defendant's 
entering  a  common  appearance. 
Richards  v.  Stuart.         Page  319 

2.  The  two  bail  are,  both  together, 
not  liable  beyond  the  amount 
speciBed  in  the  recognizance. 
Vansandau  and  Another  v.  Nash, 
The  same  v.  Mat/.  329 

3.  Defendant,  with  consent  of  bail, 
gave  a  cognovit  with  stay  of  exe- 
cution :  he  omitted  to  pay  when 
the  time  elapsed :  Plaintiff  not 
having  given  notice  thereof.  Held, 
he  could  not  proceed  against  the 
bail  half  a  year  afterwards,  upon 
Defendants  death.  Surman  v. 
Bruce.  434 

BANK  NOTE. 

See  Trover  2. 

BANKRUPTCY. 

1.  An  action  lies  against  the  official 
assignee,  to  recover  money  re- 
ceived by  him  under  a  void  com- 
mission of  bankrupt.  Munck  v. 
Clarke.  102 

2.  i2.,  a  livery  stable  keepcr>  bought 
provender,  and  sold  it  to  his  cus- 
tomers, and  any  who  applied  for 
it,  *'  as  done  in  all  livery  stables:*' 
Held,  a  sufficient  trading  to  sub- 
ject him  to  the  bankrupt  laws. 

R.  having  committed  a  secret  act 
of  bankruptcy,  assigned  chattels 
to  the  Defendant,  as  a  security 
for  money  lent  him  by  the  De- 


fendant, in  trust  to  permit  7^  to 
use  them  till  March  J  833,  and 
then  to  sell  them  in  discharge  of 
the  debt,  if  unpaid.  In  October 
1832,  within  two  months  of  this 
assignment,  a  commission  of  bank- 
rupt was  issued  against  R. :  Held, 
that  the  assignment  was  not  pro- 
tected by  the  eighty-sccondsection 
of  6  G.  4,  c.  16.  Cannan  and 
Another^  Assignees  of  RussMf  a 
Bankrupt^  v.  Deneiv.  Page  292 
On  the  2d  of  January  1832,  De- 
fendants, bankers,  received  from 
C  B.  C.  a  bill  of  exchange  for 
760/.,  drawn  by  Af.,  indorsed  by 
him  to  C.  B.  C,  and  by  C.  B.  C. 
to  Defendants ;  on  the  6th  tho 
bill  became  due,  and  M.  having 
failed  the  same  day,  the  bill  was 
dishonoured.  On  the  7th  the 
Defendants,  who  then  had  in  their 
hands  sufficient  assets  of  C  B.  C. 
to  cover  the  bill,  returned  it  to 
O.  B.  C.  with  a  receipt  for  the 
amount  indorsed  on  it ;  and  having 
on  the  2d  entered  the  bill  to  the 
credit  of  C  B.  C,  now  entered 
it  to  the  debit  of  C.  B.  C. 

The  Defendants  were  also  the 
acceptors  of  a  bill  for  1000/., 
drawn  by  C  B.  C,  indorsd  to  3L, 
and  due  on  the  12th  o^  January. 

On  the  9th,  C.  B.  C,  sent 
back  the  760/.  bill  to  the  Defend- 
ants with  instructions  to  carry 
into  effect  views  expressed  by 
C.  B.  C.  in  a  letter  addressed  to 
Defendants  on  the  6th,  in  antici- 
pation of  M.'s  stopping  payment: 
that  letter  was  as  follows:  — 

*'  We  think  that  you  would  be 
P  p  2  entitled 
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BOND. 


entitled  to  retain  the  IOOO/.9  as  a 
Bet-off  for  the  7601. :  at  all  events, 
we  will  trust  to  your  doing  the 
best  for  us  in  this  matter." 

In  an  action  brought  against 
the  Defendants  by  the  assignees 
of  iVf.,  on  the  1000/.  bill,  the  jury 
having  found  that  the  transaction 
between  the  Defendants  and  C. 
B.  C,  on  the  760/.  bill  was  closed 
on  the  7th,  Held,  that  they  could 
not  set  off  that  bill  against  the 
1000/.  bill.  Belcher  and  Others, 
Assignees  of  Maberly,  a  Bankrupt, 
V.  Uoyd  and  Others.      Page  310 

4.  In  replevin,  the  Defendant  pleaded 
that  the  goods  belonged  to  him- 
self and  others,  as  assignees 
under  a  commission  of  bankrupt ; 
he  also  avowed  taking  the  goods 
as  a  distress  for  rent  arrcar. 
Verdict  for  the  Plaintiff,  on  the 
issue  joined  on  the  plea ;  for  the 
Defendant  on  the  avowry.  The 
Court  refused  to  allow  Defendant 
costs  on  the  issue  found  for  the 
Plaintiff.  Middleton  v.  Muck- 
low.  400 

5.  M.,  a  trader  engaged  in  extensive 
concerns,  was  in  perilous  circum- 
stances, and  likely  to  become 
bankrupt,  although  not  suspected, 
from  January  1831,  to  January 
1832;  when  he  actually  became 
bankrupt.  Among  others,  he  owed 
his  son  12,000/.,  which  debt,  upon 
her  marriage,  was  settled  on  the 
son's  wife.  In  May  1831,  some 
of  M.*s  property  in  Middlesex  was 
released  from  mortgage,  and  M., 
at  the  request  of  his  son,  on  the 
1st,  of   July  1831,    conveyed   it 


to  the  trustees  under  his  son*s 
marriage  settlement,  as  a  security 
for,  or  a  discharge  of  the  debt 
due  from  him  to  his  son.  The 
transfer  was  not  registered,  or 
otherwise  made  public,  till  after 
Af.'s  bankruptcy.  A  jury  having 
found  that  it  was  not  made  volun- 
tarily, by  way  of  fraudulent  pre- 
ference, or  in  contemplation  of 
bankruptcy,  the  Court  refused  to 
grant  a  new  trial.  Belcher  and 
Others,  Assignees  of  Maberly,  a 
Bankrupt,  v.  Priitie  and  Another. 

Page  407 

BARRISTER. 
See  Court  of  Consciencb,  1. 

BILL  OF  EXCHANGE. 

See  Consideration,  1.    Evi- 
dence, 1. 

BOND. 
See  Practice,  4. 

Held,  that  a  bond  taken  in  the  penal 
sum  of  1000/.  could  not  be  re- 
duced to  500/.  by  a  recital  in  the 
condition  that  the  parties  had 
agreed  to  execute  a  bond  in  the 
sum  of  500/.  Ingleby  v.  Sxjoi/l 
and  Others.  84 


CAPIAS. 
See  Practice,  10. 


COGNOVIT. 


COPYRIGHT. 


COSTS. 


»77 


COGNOVIT. 
See  Bail,  3. 

CONSIDERATION. 

1.  Held,  that  Plaintiff,  being  parti- 
cipant in  the  concern,  could  not 
recover  on  a  bill  of  exchange  given 
for  money  he  had  paid  at  the  re- 
quest of  the  Defendant,  in  the 
conduct  of  an  unlicensed  theatre. 
De  Begnis  v.  Armistead. 

Page  107 

2.  Plaintiff,  an  attorney,  conducting 
a  commission  of  bankrupt,  having 
received  a  debt  due  to  the  bank- 
rupty  undertook  to  pay  the-  De- 
fendant, solicitor  of  the  bankrupt, 
the  surplus  of  the  sum  so  received, 
should  any  remain  af^er  defraying 
certain  charges  incurred  by  Plain- 
tiff, if  Defendant  would  pay  Plain- 
tiff his  costs  of  conducting  the 
commission : 

Held,  not  a  sufficient  consider- 
ation to  support  an  action  against 
the  Defendant  on  his  promise  to 
]?ay  the  Plaintiff's  costs.  Hadam 
and  Bischaffl  Gents.  Two,  Sfc.  v. 
Slierwoodf  Gent.  One,  Sfc.        540 

COPARCENER. 

One  coparcener  cannot  sue  sepa- 
rately for  his  portion  of  rents 
accruing  to  him  and  his  fellows. 
Dechamu  v.  Horvoood.  526 

COPYRIGHT. 

Upon  an  action  by  several  Plaintiffs 
for  piracy  of   copyright,  it  ap- 


peared that  the  Defendant  had 
published  the  work  in  question 
pursuant  to  the  conditions  of  a 
cognovit  given  by  him  to  one  of 
the  Plaintiffs  and  one  P.,  in  an 
action  for  not  performing  an  agree- 
ment to  write  the  work  in  ques- 
tion: Held,  a  sufficient  defence. 
Sweet  and  Another  v.   Archbold. 

Page  133 

COSTS. 

Se^ Arbitration,!.  Attorney,!. 
Award,  2.    Bankruptcy,  4. 

1.  Plaintiff  having  arrested  Defend- 
ant for  27/«9  and  his  demand  having 
been  reduced  to  lOl.  by  a  claim 
on  the  part  of  the  Defendant,  the 
Court  allowed  the  Defendant  his 
costs  under  tlie  43  G.  3.  c.  46., 
although  the  Defendant's  claim 
was  not  altogether  undisputed. 
Sims  V.  Jaquest.  510 

2.  Costs  of  an  application  to  dis- 
charge Defendant  out  of  custody 
on  the  ground  of  coverture,  are 
not  costs  in  the  cause.  Mummery 
v.  Campbell.  511 

3.  In  an  action  on  the  case  against 
many  Defendants,  where  one  suf- 
fers judgment  by  default,  and  a 
verdict  is  entered  for  the  others, 
those  for  whom  the  verdict  is  en- 
tered are  entitled  to  their  costs. 
Price  v.  Harris  and  Others.    557 

4.  An  executor  having  been  non- 
suited in  an  action  to  recover  the 
amount  of  policy  of  insurance 
effected  on  the  life  of  his  testator, 
the  Court  ordered  judgment  to  be 
entered   up    for   the    Defendant 

Pp  3  without 
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COVENANT. 


DEVISE. 


without  costs,  under  3  &  4  ^.  4. 
c.  V2.f  it  appearing  to  be  the 
PJaintifife'  duty  to  attempt  Uie  re- 
covery of  the  money.  Li/sens  and 
fyi/ht  Exectitrix  of  Gardiner^  dt- 
ceased^  v.  Barron.  Page  563 

COURT  OF  CONSCIENCE. 

See  Trsspass,  1. 

A  burristor  la  not  excepted  from  the 

•operation    of   London    Court    of 

Conscience    act.      IVettenhall   v. 

IVakffield.  335 

COVENANT. 

Defendant,  captain  of  a  ship,  cove- 
nanted to  promote  the  comfort  of 
imssengers  engaged  by  the  Plain- 
tiff: Plaintiff  covenanted  not  to 
interfere  witli  the  navigation  of 
the  ship,  and  to  defray  the  ex- 
pense of  putting  into  port  if  it 
hhould  be  necessary  for  the  con- 
venience and  at  the  request  of 
Plaintiff:  Held,  that  Defendant 
was  bound  to  put  into  port  for 
the  convenience  and  at  the  rc- 
<2uest  and  expense  of  the  Plaintiff, 
unless  Defendant  could  shew  that 
putting  in  would  be  dangerous. 

Held,  also,  that  a  breach  alleging 
refusal  to  promote  the  convenience 
of  the  passengers,  and  to  put  in  to 
port  at  Plaintiff's  request  and  ex- 
pense, was  sufficient  af\er  verdict. 
Corhin  v.  Leader,  275 


^m 


DAMAGES. 
See  Trover,  1.    Replevin,  1 

•  DELIVERY. 
See  Frauds,  Statute  of,  1. 


DEMURRER. 

Where  Defendant  assigned,  as 
grounds  of  demurrer  to  an  entire 
declaration,  that  it  did  not  dis- 
close whether  the  Plaintiff's  pro- 
ceeding was  in  person  or  by 
attorney,  and  that  it  concluded 
improperly  **  to  the  damage  of  the 
Plaintiff;"  upon  joinder  in  de- 
murrer, the  Court  would  not  allow 
the  Plaintiff  to  enter  a  nolle  pro- 
sequi as  to  the  damage.  Butler  v. 
Mapp. 


Page  391 


DEVISE. 

1.  A  devise  of  messuages,  buildings, 
chattels  real|  ready  money,  secu- 
rities for  money,  debts  owing,  and 
personal  estate,  held  not  to  pass 
lands  vested  in  the  devisor  as 
mortgagee.  Mather  and  Others 
v.  Thomas  and  Others*  4+ 

2.  Testator  devised  to  £.  W.  for  life, 
and  after  her  decease  to «/.  C.  or 
his  male  heir ;  remainder  to  "  the 
first  male  heir  of  the  branch  of 
his  uncle  R.  C.'s  family,  paying 
to  the  daughters  of  R*  C  which 
should  be  then  living  100/.  at  the 
time  of  taking  possession  of  the 
estate." 

At  the  time  of  the  devise,  and 

of 


DEVISE. 

of  testator's  dcnth  in  1787,  hig 
uncle  R.  C.  was  dead,  leaving  five 
daughters  and  children  of  each, 
with  whom  testator  was  ac- 
quainted. 

The  first  daughter  died  in  1799, 
leaving  a  daughter,  who  had  a  son 
born  in  1795. 

The  second  died  in  November 
1820,  leaving  a  son,  born  in  1770. 

The  third  died  in  1813,  leaving 
a  son  born  in  1773. 

The  fourth  died  in  1806,  leav- 
ing a  son  bom  in  1768. 

The  fil'th,  alive  in  1822,  had  a 
«on,  then  alive,  born  in  1772. 

J.  C.  died  without  issue,  in 
]S08,  and  £.  fV.  in  Juli/  1820 : 

Held,  by  Taunton  and  Boian- 
^}ut  Js.,  that  upon  her  death  the 
son  of  R.  C.'s  eldest  daughter's 
daughter  took  undi^r  the  above 
devise :  by  Bayley  J.,  the  son  of 
bis  second  daughter ;  by  Little- 
dale  J-,  the  son  of  the  fourth 
daughter;  and  by  Tindal  C,  ]., 
that  the  devise  was  void  for  un- 
certainty. Doe  d.  Winter  v.  Per- 
rait  attd  Another.  Page  198 

3.  Testator  devised  all  his  goods, 
chattels,  estate,  and  effects,  not 
otherwise  disposed  of,  to  trustees, 
to  pay  his  debts ;  remainder  to 
the  use  of  his  family. 

Lands  in  his  own  occupation 
he  devised  to  the  same  trustees, 
to  allow  his  family  to  occupy  till 
his  youngest  eon  came  of  age,  and 
then  to  sell  and  divide  the  pro* 
duce  among  his  family. 

The  personal  estate  being  in- 
sufficient for  the  discharge  of  the 
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debts,  Held,  that  the  trustees  were 
entitled  to  sell  the  lands  for  that 
purpose.  King  aiid  Another  v. 
Shrivel.  Page  238 

DISTRESS. 
See  LANDLoan  and  Tenant,  1. 

DISTRESS,  CASE  FOR  EX- 
CESSIVE. 
Case  lies,  as  well  as  trespass,  fan  ani 
excessive  distress  after  tender  «f 
the  rent  due.     HoUani  vi  Bird 
and  Another.  15 

DOWER. 
By  the  custom  of  the  manor  of 
Cheltenham,  as  settled  by  $ni'. ' 
I  Car.l.,  the  widow  of  a  ctipy- 
holder  is  entitled  to  dower  o«t 
of  customary  lands  ot  whfch  her 
husband  was  tenant  during  the 
coverture,  but  of  which  he  did 
not  die  tenant,  such  lands  having 
been  aliened  during  the  covertare 
by  the  husband  alone,  without  the 
wife  having  been  examined  In 
Court  or  joined  in  the  surrender. 
Riddell,  WidoK,  v.  Jenner  and 
Others.  S9 


EVIDENCE. 
See  Landlord  and  Temaht,  i. 
1.  Id  an  action  by  holder  against 
one  who  had  indorsed  a  bill  for 
the  accommodation  of  the  drawer, 
the  drawer  proved  that  he  bad 
applied  to  J.,  step&ther  of  Plain- 
tiff,  to  get  the  bill  discounted ; 
P  p  1  that 
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'    that  J.  wient  away,  and  returned 

'    with  32/.  less  than  the  amount  of 

'  "the  bill,  the  discount  being  1/.  \9s. : 

Held  not  sufficient  without  proof 

'  '  tfiat  J.  was  PlaintifTs  agent,  to 

'     dai  ft  on  Flmntiff  to  prove  the 

'  ^dmstdemdon  he  gare  for  the  bill. 

Bassett  v.  Dodgin.  Pf'g^  ^ 

*$:  Defendant,  a  broker,  haring  ef- 

'  -  Jfected  policies  of  insurance  on 

I' -goods  for  R.y  R.,  putting  into  his 

''''hands  a  letter  from  the  captain 

''^^f  the  ship  conveying  the  goods, 

'^told  the  Defendant  the  policies 

'     were  to  be  altered,  and  he  must 

'  'do  the  needful. 

In  an  action  against  Defendant 
'    for  negligence  in  this  matter,  Held, 
that  brokers  might  be  called  to 
say,  looldhg  at  the  policies,  the 
"hviDices  of  the  goods,  and  the 
fetter,  what  alterations  in  the  po- 
licies a  skilful  broker  ought  to 
liave  made*     Chapman  and  An- 
cikery  Assignees  of  Richardson^  a 
'  Bankrupt,  v.  Walton.  51 

5.  Tenant  in  tail  conveyed  by  feoff- 
ment in  1779 ;  but  the  feoffee 
never  entered,  and  the  tenant  in 
tail,  and  those  claiming  undei*  him, 
remained  in  possession  till  1829; 
they  were  also  in  possession  of  the 
deed  of  feoffment,  and  suffered  a 
recovery :  Held,  that  a  reconvey- 
ance from  the  feoffee  might  be 
presumed.  Tenny,  on  demise  of 
WhinneU  and  Others,  v.  J.  and 
R.  Jones*  75 

4*  Plaintiff  was  employed  as  secre- 
tary to  the  committee  of  a  joint- 
.    stock  company,  pursuant  to  a  re- 
solution entered  in  the  book  of 


the  committee,  of  wUch  during 
his  service  he  had  the  care*  The 
company  being  aderwarda  dis- 
solved, the  Plaintiff  aoed  toose  of 
the  members  of  die  coaniiittee 
for  his  salary :  Held,  that  be  ought 
to  produce  the  book  containing 
the  resolution  under  which  he  was 
engaged;  and  that  book  appear- 
ing to  be  in  the  possession  of  a 
member  of  the  committee  who 
had  not  been  joined  in  the  action, 
Held,  that  notice  to  the  Defend- 
ants to  produce  it  was  not  suffi- 
cient to  entitle  Plaintiff  to  give 
secondary  evidence  of  its  con- 
tents. Whiiford  v.  Tyiin  and 
Others.  Page  5J95 

5.  Where  an  act  for  conducting  a 
private, concern  is  declared  to  be 
a  public  act,  and  b  required  to 
be  judicially  taken  notice  of  as 
such  by  all  judges,  without  being 
specially  pleaded,  it  is  unneces- 
sary at  a  trial  to  prove  it  by  an 
examined  copy  of  the  original. 
Beaumont,  Chairman  ^fthe  County 
Fire  Office,  v.  Mountain.  40* 

EXECUTION. 
See  Practice,  6.    Costs,  4. 

EXECUTOFL 

1.  Where  a  vendor  omits  to  make  out 
a  good  title  within  the  stipulated 
time,  and  the  vendee  dies,  his 
executor  may  sue  for  damage  in- 
curred by  loss  of  interest  on  the 
deposit  money,  and  the  expense 
of  investigating  the  title.  Mary 
Orme,  Administratrix  ofD.  Orme, 
v.  Broughton,  533 

2.  Plain- 
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2.  PlaiDtifiTsy  executors  of  A.^  con- 
tinued to  carry  on  his  business, 
and  draw  bills  as  execuiorif  for 
goods  which  they  sold  to  De- 
fendants :  Defendants  having  ac- 
cepted sundry  such  bills,  Held, 
that  Plaintiffs  might  properly  sue 
us  executors  for  the  price  of 
the  goods.  Aspinall  and  OtherSf 
Executors  of  Smithy  v.  Wake  and 
Others.  P^g^  51 

EXECUTORY  DEVISE. 

A  limitation  by  way  of  executory 
devise,  which  is  not  to  take  effect 
until  after  the  determinatusn  of  a 
life  or  lives  in  being,  and  a  term 
of  twenty-one  years  as  a  term  in 
gross,  and  without  reference  to 
the  infancy  of  any  person  who  is 
to  take  under  such  limitation,  or 
of  any  other  person,  is  a  valid 
limitation. 

SecillS9  if  to  the  term  in  gross 
of  twenty-one  years  be  added  the 
number  of  months  equal  to  the 
period  of  gestation.  Cadell  v. 
Palmer.  140 


FILACER. 

See  Affidavit  to  hold   to 
Bail,  1. 

FRAUDS,  STATUTE  OF. 
See  Vendor  and  Purciiasek. 

] .  Where  a  party  in  England  refuses 
to  accept  goods  which  he  has 
agreed  to  buy  abroad,  the  delivery 
of  them  abroad,  on  board  a  ship 
chartered  by  him  is  not  a  sufficient 


delivery  to  render  unnecessary  a 
memorandum  of  the  bargain  in 
writing,  as  required  by  the  statute 
of  frauds.  u 

A  memorandum  which  i^^  Wlent 
as  to  price  will  not  supp^t  a 
count  alleging  a  contract  ^  the 
shipping  price; 

Nor,'  where  the  parol  evidence 
discloses  a  contract  at  the  ship- 
ping price,  will  it,  under  a  count 
for  goods  bargained  and  sold, 
prove  a  contract  at  a  reasonable 
price.  Acebal  v.  Levy  and  An- 
other.  Page,:S76 

2.  Where  an  executory  contract  is 
entered  into  for  the  fabrication  of 
goods,  without  any  agreement  as 
to  price,  the  memorandum  of  the 
contract  required  by  the  statute 
of  frauds  is  sufficient  without 
specification  of  price.  Hoadley 
v.  M^Laine.  %  482 

3.  Defendant  employed  Plaintiff  to 
construct  a  waggon,  and  while  the 
vehicle  was  in  the  PlaintHTs  yard 
unfinished,  procured  a  third  per- 
son to  fix  on  the  iron-work  and  a 
tilt :  Held,  that  this  did  not  con- 
stitute an  acceptance  under  the 
statute  of  frauds,  s.  17*  Maberiey 
v.  Sheppard.  99 


INFANT. 
Held,  that  an  infant  might  recover 
back,  in  an  action  for  money  had 
and  received,  a  sum  which  he  had 
paid  in  advance  towards  the  pur- 
chase of  a  share  in  Defendant's 
trade;  to  be  retained  by  Defend- 
ant as  a  forfeiture,  if  the  infant 

failed 
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failed  to  fulfil  an  agreement  to 
enter  into  partnership  with  the 
Defendant.       Corpe   v.    Overton. 

Page  252 

INSOLVENT. 
See  Pleading,  L 

INSURANCE. 
See  Evidence,  2. 

INTERPLEADER  ACT. 
See  Practice,  2. 

JOINDER. 

Where  one  of  several  Plaintiffs  dis- 
sents to  bringing  the  action,  the 
Court  will  not  interpose^  unless 
upon  a  suggestion  of  fraud.  Emery 
and  Another  v.  MuckUno,  23 

JURY. 

Persons  in  the  service  of  the  Post- 
office  are  exempt  from  serving  on 
juries.    Ex  parte  Atkinson,      S99 


LANDLORD  AND  TENANT. 

1.  Defendant  reserved  rent,  pay- 
able quarterly,  or  half  quarterly^  if 
required. 

Defendant  having  received  the 
rent  quarterly  for  a  twelvemonth, 
Held,  that  tie  could  not,  without 
notice,  distrain  for  a  half  quar- 
ter's rent.  Mallam  v.  Arden  and 
Others.  299 

2.  By  the  law  of  Scotland^  the  tenant 
is  liable  to  his  landlord,  if  pre- 


mises demised  are  burnt  down  by 
the  negligence  or  misconduct  of 
the  tenant's  servant,  in  the  or* 
dinary  scope  of  his  employment. 

The  Defendant's  servant  burnt 
down  a  house  demised  to  the  De- 
fendant, in  Scotland^  by  lighting 
furze  and  straw  with  a  view  to 
cleanse  a  chimney  which  smoked, 
although  she  had  been  cautioned 
against  the  danger  of  such  a  pro- 
ceeding. 

In  an  action  brought  against 
the  Defendant  by  his  landlord  for 
this  injury.  Held,  that  it  was  pro- 
perly*left  to  the  jury  to  say,  whe- 
ther the  servant  was  acting  within 
the  general  scope  of  her  duty; 
and  the  jury  having  found  for  the 
Defendant,  the  Court  refused  to 
grant  a  new  trial.  M^Kenzie  v. 
M'Leod.  Page  385 

S.  The  Defendant,  in  March  1SS2, 
took  certain  premises  from  F.  and 
B.9  agents  for  the  trustees  of  the 
joint  estate  of  T.  and  S.  B.  Upon 
trial  of  an  action  for  use  and  oc- 
cupation brought  against  the  De- 
fendant, it  appeared  by  the  Plain- 
tiff's own  evidence,  that  in  1831, 
they  were  trustees  for  the  estate 
of  S*  B.  only. 

Held,  that  tlie  Defendant  was 
estopped  to  take  advantage  of  this 
discrepancy,  having  in  1 832  taken 
the  premises  of  Plaintifib  as  trus- 
tees of  the  joint  estate.  Fleming 
and  Four  Others  v.  Gooding.  549 

LIBEL. 

1.  Libel.     Defendant    wrote    con- 
cerning Plaintiff,  *'  He  is  so  in- 
flated 
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flated  with  300/.  made  in  my  ser- 
vice,—  God  only  knows  whether 
honestly  or  otherwise,  —  tlmt," 
&c. 

Held,  without  any  preliminary 
ayermenty  to  warrant  an  innuendo 
that  Plaintiff  had  conducted  him- 
self in  a  dishonest  manner  in  the 
Defendant's  service.  Clegg  v. 
Lqffer.  Page  250 

2.  An  act  of  parliament,  af^er  re- 
citing the  difficulties  experienced 
by  joint  companies,  in  suits  for 
recovering  debts  and  enforcing 
obligations,  and  in  the  prosecution 
of  offenders,  enacted,  that  actions 
commenced  by  the  Hope  Com- 
pany for  recovering  debts,  or  en- 
forcing claims  or  demands  then 
due,  or  which  thereafter  might 
become  due  or  arise  to  the  com- 
pany, might  be  commenced,  and 
indictments  for  offences  be  pre- 
ferred, in  the  name  of  the  chair- 
man : 

Held,  that  the  chairman  might 
sue  for  a  libel  on  the  company, 
although  it  was  not  a  corporate 
body.  WiUiams^  Chairman  of  the 
Society  or  Partnership  called  the 
Hope  Assurance  Company  v. 
J.  T.  B.  Beaumont.  260 

3.  Libel.    The  Defendant  published 
»  an   account  of  the   proceedings 

under  a  commission  of  lunacy, 
which  the  Plaintiff  had  attended 
as  a  witness,  and  stated  that  the 
Plaintiff's  testimony,  "  being  un- 
supported  by  that  of  any  other 
person,  failed  to  have  any  effect 
on  the  jury." — "  The  object  was 
eo  set  aside  a  will.*'—  *<  Mr.  Jcrvis 


commented  with  cutting  severity 
on  the  testimony  of  Mr.  O."  (the 
Plaintiff. ) 

Held,  that  the  whole  taken 
together  was  a  libel ;  and  that  a 
plea  justifying  only  the  words 
*'  Mr.  Jervis  commented  with  cut- 
ting severity  on  the  testimony  of 
Mr.  0."  was  ill.  Roberts  v. 
Brown.  P^g^  519 

LIEN. 
See  Attorney,  1. 

LIMITATIONS,  STATUTE  OF. 

1.  '<  I  beg  to  say  I  cannot  comply 
with  your  request.  The  best  way 
for  you  would  be  to  send  roe  the 
bill  you  hold,  and  draw  another 
for  the  balance  of  your  money, 
sol.  9s.  9d.'.  Held,  a  sufficient 
acknowledgment  that  30^.  9^.  9d. 
was  due,  to  take  the  case  out  of 
the  statute  of  limitations.  Dabhs 
V.  Humphreys.  446 

2.  Payment  of  interest  on  a  promis- 
sory note  to  an  administrator,  who 
had  omitted  to  take  out  adminis- 
tration in  the  diocese  in  which 
the  note  was  a  bonum  notabiUf 
Held,  a  sufficient  acknowledg- 
ment of  debt  to  defeat  a  plea -of 
the  statute  of  limitations.  Clarkf 
Administrator  of  Chasty^  v.  Hooper 
and  Others.  480 


MAGISTRATE. 

A    disturbance    took    place  in    C. 
upon  the  liberation  of  a  prisoner. 

Defend- 


584 


NEW  TRIAL. 


PLEADING. 


■  I 


Defendant,  a  magistrate,  seized 
Plaintiff  because  he  was  going 
towards  the  prison.  Plaintiff  was 
not  concerned  in  the  disturbance, 
yrhich  was  going  on  out  of  sight 
'of  the  place  where  he  was  seized 
by  the  Defendant : 

Held,  that  Defendant  was  not 
entitled  to  notice  of  action  of 
trespass  brought  against  him  by 
Plaintiff  for  that  assault.  James 
V.  Saunders.  P^S^  *28 


MEMORANDA,  155.  2*2.  345. 
477.569. 


MONEY  PAID. 
See  Ship  Ownbr,  1. 


t«i» 


NEW  TRIAL. 

i 

Case  against  seventeen  Defendants : 
two  suffered  judgment  by  default  *, 
. .  fifteen  pleaded  the  general  issue ; 
•  Plaintiff  entered  a  noL  pros,  against 
one  of  the  two ;  obtained,  upon  a 
writ  of  enquiry,  a  verdict  for  900/. 
against  the  other;  and  the  jury 
found  their  verdict  in  favour  of 
the  fifteen. 

The  verdict  as  to  five  of  the 

fifteen    being    unwarranted,    the 

Court  granted  a  new  trial  against 

them,  leaving  the  verdict  against 

(  the  pthers,  and  against  the  De- 

.  fendant,   who  suffered  judgment 

r  by  default)  undisturbed.   Price  v. 

Harris  and  Others.  331 

NOLLE  PROSEQUI. 

Sec  D£MUIIK£R>  1. 


NOTICE  OF  ACTION. 
See  Magistrate,  1.    Trbbfass,  I. 


OFFICIAL  ASSIGNEE. 

See  BANKRUPTCY)  1. 


PARTIES. 

See  Coparceners.     Statute, 

Construction  of,  2. 

PAYMENT  INTO  COURT. 
See  Practice,  13. 

PETITIONING  CREDITOR'S 

DEBT. 

See  Bankruptcy,  4. 

PLEADING. 

See  Libel,  1, 2, 3.  Covenant,  1. 
Statute,  Construction  of,  2. 

1.  A  discharge  under  the  insolvent 
debtors'  act  must  be  pleaded,  and 
cannot  be  given  in  evidence  under 
the  general  issue.  Bircham  v. 
Creighton.  Poge  11 

2.  Plaintiff  complained  of  assault 
and  battery,  of  being  taken  in 
custody  along  the  streets,  and  of 
being  imprisoned  on  a  charge  of 
assault  with  intention  to  commit  a 
felony:  Defendant  pleaded  that 
Plaintiff  having  assaulted  him. 
Defendant  gave  Plaintiff  in  charge 
of  a  peace  officer,  who  laid  hands 
on  him,  and  took  him  before  a 

justice. 


PLEADING. 


585 


1 1 


justice.  At  the  trial,  although 
one  assault  only  was  proved,  the 
facts  pleaded  were  held  to  be  an 
insufficient  answer  to  the  facts  de- 
clared on.     Stammers  v.  Yearsley, 

Page  35 

3.  Where  injury  is  occasioned  by 
the  carelessness  and  negligence 
of  the  Defendant,  the  Plaintiff  is 
at  liberty  to  bring  an  action  on 
the  case,  notwithstanding  the  act 
be  immediate,  so  long  as  it  is  not 
a  wilful  act.    WUUams  v.  Holland. 

112 

4.  It  is  no  plea  to  an  action  against 
sureties  on  a  replevin  bond,  that 
the  replevin  cause  was  referred 
to  an  arbitrator,  and  that  he,  with- 
out the  knowledge  of  the  sureties, 
enlarged  the  time  for  making  his 
award.  Aldridge  v.  Harper  and 
Others.  118 

5.  Held,  that  breaches  need  not  be 
assigned  in  an  action  brought 
after  March  17  th,  1829,  on  a 
bond  executed  in  1827,  and  con- 
ditioned for  payment  of  50002.  on 
the  17th  March  1829,  with  in- 
terest in  the  meantime,  pursuant 
to  the  stipulations  of  an  indenture 
bearing  even  date  with  the  bpnd. 
Smith  and  Others  v.  Bond.       125 

6.  A  virtute  cujus  is  traversable,  if 
it  involve  matter  of  fact.  There- 
fore, where  Defendants  justified 
an  entry  into  Plaintiff's  shop,  a 
seizure  of  goods  there,  and  a  sale 
of  them,  by  virtue  of  a  Ji.  fa. 
against  the  goods  of  A.B»;  and 
Plaintiff,  admitting  the^.Ja»f  re- 
plied, de  injurid  absque  ,residuo 
causa;   Held,   that    under    this 


issue  he  might  sliew  that  Defend- 
ants, although  in  possession  of  a 
J?.  Ja.f  did  not  seize  in  order  to 
levy,  and  did  not  levy  money  by 
sale  under  the  writ,  but,  being 
consignees  of  the  goods,  merely 
exhibited  tlie  writ  in  order  to 
defeat  a  claim  of  the  Plaintiff  for 
freight,  and  then  sold  the  goods 
in  the  character  of  importers. 
Lucas  and  Others  v.  NockelU* 

Page  157 

7.  The  Plaintiff,  after  laying  the 
venue  in  Middlesex,  declared  that 
Defendant  broke  and  entered 
Plaintiff's  apartment  in  a  dwelling* 
house  situate  and  being  in  Zofi(/off. 
Demurrer,  that  though  Plaintiff 
had  laid  his  venue  in  Middlesex, 
he  alleged  the  apartment  entered 
to  be  in  Zondbff,  overruled.  Smith 
V.  Smyth  405* 

8.  The  declaration  stated  that  by 
a  mortgage  deed  the  mortgaged 
premises  were  to  be  reconveyed 
provided  the  mortgagor  paid  14O0/. 
on  the  19th  of  Marcli  18S3,  and 
that  the  mortgagor  covenanted  to 
pay  the  1400/.  in  'manner  and  at 
the  time  therein-before  appointed 
for  the  payment  thereof:  Breach, 
that  the  mortgagojr  did  not  pay  at 
the  time  and  in  the  manner  in  the 
indenture  appointed  for  the  same : 

Held,  a  sufficient  allegation  of 
the  time  when  the  money  was  to 
be  paid.  Tildasky  and  Another 
V.  Stephenson  and  Another*     '545 

POSSESSION. 

See  Trespass,  3. 

POWER. 


586 


PRACTICE. 


POWER. 

'  By  marriage  settlement  three  terras 
were  vested  in  three  sets  of  trus- 
tees ;  one  for  securing  a  jointure, 
the  second  for  raising  a  sum  for 
children,  the  third  for  raising  a 
«um  for  the  wife ;  and  the  settler 
had  power,  with  the  consent  of 
the  several  trustees,  to  substitute 
other  lands  in  place  of  those 
charged  by  the  settlement ;  upon 
which  the  lands  originally  charged 
were  to  be  exonerated,  and  such 
of  the  terms  as  became  unneces- 
sary, to  cease. 

The  settler  substituted  other 
lands,  by  a  deed  to  which  himself 
and  all  the  trustees  were  parties, 
but  which  was  executed  only  by 
himself,  the  trustees  of  the  term 

^  for  securing  the  jointure,  and  one 
of  the  trustees  of  the  term  for 
the  children's  portion :  Held,  that 
the  substituted  land  was  only 
charged  with,  and  the  original 
land  only  discharged  of,  the  term 
for  securing  jointure  :  Held,  also, 
that  the  previous  consent  of  both 
the  trustees  of  a  term  was  essen- 
tial to  give  validity  to  the  transfer 
in  respect  of.  such  term.  Green- 
ham  V.  Gibbeson  and  Others. 

Page  363 

PRACTICE. 

SeeV^RiT  OP  Right,  1. 
Trover,  1. 

1.  Venue  changed,  upon  terms,  to 
favour  the  discharge  of  a  prisoner. 
Keys  V.  Smith,  1 

2,  The   Court   will    not   interfere, 

11* 


under   the  interpleader   act,  for 

the  sheriff,   quia  timetf  unless  a 

claim    to    property    be    actually 

.  made.  Isaac  v.  Spilsbury.  Ptige  3 

3.  The  copy  of  a  writ  cannot  be 
amended  after  service.  ByfiddY, 
Street,  Page  27 

4.  By  a  deed  of  lease,  it  was  stipu- 
lated that  the  lessees  should  be  at 
liberty  to  retain  a  rent  of  1 100/. 
a  year,  or  any  part  thereof,  upon 
giving  the  lessor  a  bond  to  pay 
whatever  they  so  retained,  at  the 
end  of  seventeen  years,  with  in- 
terest. 

The  lessees,  having  omitted  to 
pay  the  rent,  or  give  a  bond,  and 
the  lessor  having  sued  for  the 
rent,  the  Court  refused  to  stay 
proceedings,  on  affidavit  that  since 
the  commencement  of  the  suit, 
the  lessees  had  executed  and 
tendered  to  the  1  essor,  a  bond  for 
the  amount  retained  and  to  be 
retained.  Jones  v.  Wing  field  and 
Another.  308 

5.  The  writ  being  directed  to  the 
sheriiFj?  of  Londony  and  the  copy 
served  upon  the  Defendant  to  the 
sheri^  the  Court  discharged  him 
out  of  custody  upon  entering  a 
common  appearance.  Nicol  v. 
Doyn.  339 

6.  Afi.Ja,  sued  out  by  the  PlaintiflP, 
proving  ineffectual,  by  reason  of 
Defendant's  goods  being  already 
in  custodia  legisy  and  assigned 
under  a  bill  of  sale,  Held,  that 
Plaintiff  might  issue  a  ca.  sa.  be- 
fore the  return  of  the^.^.  Dicas 
V.  fVarne.  341 

7.  Plaintiff  having  allowed  Defend- 

ant 


PRACTICE. 


SHERIFF. 


587 


ant  to  retain  a  sum  of  money 
under  an  order  of  Court  obtained 
by  her  for  taxation  of  his  costs, 
Held,  she  could  not  afterwards 
sue  him  for  the  amount.  Kendall 
V.  Aiken.  Page  438 

8.  A  capias  into  Sussex  was  issued 
upon  an  affidavit  filed  with  the 
filacer  for  Sussex^  and  returned 
non  est  inventus.  Held,  that  an 
alias  capias  might  be  issued  by 
continuance  into  another  county 
on  the  same  affidavit.  Coppin  and 
Wifcy  Administratrix  of  J.  Plura 
V.  Potter.  440 

9.  If  a  Plaintiff,  at  Defendant's  re- 
quest, accepts  without  opposition 
bail  named  by  the  Defendant, 
Defendant  cannot  afterwards  move 
to  discharge  the  bail  on  the  ground 
of  a  defect  in  the  affidavit  of  debt. 
Mammait  v.  Maihexv.  506 

10.  The  pracipe  did  not  disclose 
that  the  capias  was  endorsed  '<  Bail 
by  affidavit  for  600/.:"  Held,  not 
a  ground  for  setting  the  capias 
aside.  Usborne  and  Another  v. 
Pennell.  531 

i\.  Pending  a  rule  nisi  for  a  new 
trial  in  an  action  for  infraction  of 
PlaiutifTs  patent  right,  Defendant 
sued  out  a  sci.  fa.  to  try  the  same 
right. 

The  Court  refused  to  postpone 
the  proceeding  on  the  rule  for 
the  new  trial,  till  a  decision  should 
have  been  obtained  on  the  sci,  fa. 
Haworth  v.  Hardcaslle.  551 

12.  The  rules  of  Michaelmas  term 
3  W.  4*.  do  not  preclude  the  issuing 
concurrent  writs  into  different 
counties.    Dunn  v.  Harding.  553 


13.  Money  deposited  in  Court,  in 
lieu  of  bail,  cannot  be  transferred 
to  the  account  of  a  payment  into 
Court  on  a  plea  of  tender.  Stultz 
V.  Heneage.  Page  561 

PRESUMPTION. 
See  Evidence,  3. 

PROBABLE  CAUSE. 
See  Trespass,  2. 


REGULiE  GENERALES 

153.  344.  453. 

REPLEVIN. 
See  Pleading,  4. 

Treble  damages,  what,  in  replevin  on 
distress  for  a  poor's  rate.  New- 
man V.  Bernard,  274 

RESCUE. 
Attachment  granted  against  rescuers, 
upon  a  return  by  sheriff  of  rescue 
from  his  bailiff.     Gabby  v.  Detoes. 

112 

REVOCATION  OF  SUB- 

MISSION. 

See  Arbitration,  1. 


SET-OFF. 
See  Bankruptcy,  3. 

SHERIFF. 
See  Practice,  2. 

Held,   that  a  sheriff  was  liable  in 
trover  for  having  sold,  after  notice 

of 


99S   STATUTE,  CONSTRUCTION  OF. 


TITHES. 


6(  assignment  to  the  provisional 
lissignce,  the  goods  of  an  insolvent 
Mcen  in  execution  under  a  judg* 
ment  on  cognovit,  afler  the  com- 
mencement of  the  insolvent's  im- 
prisonmenty  but  before  the  assign- 
ment to  the  provisional  assignee. 
(SroveSf  Assignee  of BoxokryV.  Cow- 
'^ain  arid  Others.  P°8^  5 

Seis  also  Garland  v.  Carlisle.       452 

SHIP-OWNER. 

Mptiti  8  settlement  of  accounts  at 
tfie  end  of  a  voyage,  Defendant, 
One  of  t^o  ship-owrners,  agreed 
td'pay  ithie  broker's  bill,  and,  in 
consideration,  was  allowed  a  larger 
^riiare  of  profits.  He  omitted  to 
paj  th^  broker,  who  sued  both 
for  the  amount.  Plaintiff,  the 
other  owner,  having  paid  it.  Held, 
he  might  sue  Defendant  for  the 
amount.     Wilson  v.  Cutting.   436 

SLANDER. 

1.  *<  He  is  a  thief,  and  robbed  me  of 
my  bricks : "  Held,  actionable 
without  any  introductory  aver- 
ment.    Slotvman  v.  Dutton,     401 

2.  '*You  have  committed  an  act 
for  which  I  can  transport  you  :*' 
Held*  actionable.  S.  Curtis  v. 
J.  H.  Curtis.  477 

STATUTE,  CONSTRUCTION 

OF. 

See  Trespass,  1.    Libel,  2. 

1.  A.  watching  and  lighting  act 
authorised  a  rate  on  all  buildings: 
Held,  that  sheds  which  protected 
engines  for  the  convenient  work- 
ing of  a  mine,   were  within  the 


act.  Brmny  Clerk  to  the  Com- 
missioners  of  Hanley  v.  Lord 
Granville.  Page  69 

2.  Plaintiff,  clerk  to  commissioners 
of  paving,  drew  up  a  contract  for 
paving,  of  which  contract  De- 
fendant, the  contractor,  was,  by 
agreement,  to  pay  the  expense : 
Defendant  offered  to  execute  the 
contract,  but  refused  to  pay  Plain- 
tiff's charges,  as  unreasonable; 
Plaintiff  refused  to  allow  the  con- 
tract to  be  executed  until  his 
charges  were  paid.  Under  an  act 
authorizing  the  commissioners  to 
sue  by  their  clerk.  Held,  that  he 
could  not  sue  as  such  clerk  for 
these  charges.  Curling  v.  Johnson 
and  Anotlier.  89 

STAY  OF  PROCEEDINGS. 
See  Practice,  4.  7.  II. 

SURETIES. 
See  Pleading,  4. 


TITHES. 


Where  the  patron  of  a  rectory,  who 
is  also  the  incumbent,  accepts 
and  is  inducted  into  a  second 
benefice  with  cure  of  souls,  the 
first  becomes  wholly  vacant,  whe- 
ther above  or  below  the  value  of 
8/.  in  the  King's  books,  and  the 
successor  to  the  first  is  entitled  to 
the  tithes  from  the  time  his  pre- 
decessor has  accepted  the  second* 
Bctham  v.  Gregg.  S52 

TRADING. 


TRESPASS. 


TROVER. 


r         •     . 
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TRADING. 
See  Bankruptcy!  2. 

TRESPASS. 
See  Plbadino,  2* 

1.  Defendant  entered  Plaintiff's 
house  in  search  of  S^  against 
whom  he  had  a  warrant  signed 
by  the  commissioners  of  the  South- 
toark  Court  of  Requests.  S,  was 
not  in  the  house : 

Held,  that  Defendant,  as  acting 
in  pursuance  of  the  Court  of  Re- 
quests' Act»46G.3.  C.87.  s.2U 
was  entitled  to  notice  of  an  action 
of  trespass.     Coo^  v.  dark. 

Page  19 

2.  Iq  an  action  against  Defendant 
for  taking  Plaintiff  to  a  police 
office,  and  causing  him  to  be  im- 
prisoned without  reasonable  or 
probable  cause,  on  a  charge  that 
he  had  uttered  menaces  against 
the  Defendant's  life,  Held  that  it 
was  not  for  the  Judge  alone  to 
determine  whether  the  menaces 
justified  the  charge,  but  that  it 
should  have  been  lefl  to  the  jury 
to  determine  whether  the  Defend- 
ant believed  the  menaces,  before 
the  Judge  decided  whether  or  not 
there  was  reasonable  and  probable 
cause  for  the  charge.  Venqfra  v. 
Johnson^  Clerk.  301 

3.  The  Defendant  hired  a  steam- 
boat for  an  excursion  to  Richmond^ 
the  owner's  captain  navigating  the 
vessel:  Held  that  the  Defendant 
had  not  such  a  possession  as  to 
justify  him  in  forcibly  turning  out 

Vol.  X. 


a  stranger  whom  the  captain  bad 
allowed  to  come  on  board.  Dean 
V.  Hogg  and  Another.    Page  8i5 

TROVER. 
See  Shirifv,  1. 

1.  After  verdict  for  Plaintiff  in 
trover,  the  goods  were  seized  in 
the  hands  of  Defendant  for  rent 
due  to  ji.f  which  the  Plaintiff  was 
liable  to  pay :  Defendant  having 
paid  the  rent,  the  Coart  allowed 
him  to  deduct  the  amount  from 
the  verdict  found  for  Plaintiff. 
Plenm  v.  Henshall  and  Another » 

2.  In  1830  the  Plaintiff  had  his 
pocket  picked  of  a  9002.  bmak- 
note,  at  a  public  meeting. 

The  note  was  paid  to  the  Der 
fendant,  as  he  said,  upon  a  bet  on 
the  Derby  in  1832 ;  but  he  cpuld 
not  say  by  whom :  Held,  that  the 
Plaintiff  was  entitled  to  recover  in 
trover.    Eadey  v.  Crockford.  2i3 

3.  W.y  possessed  of  a  Stockkm 
wharfinger's  receipt  for  goods 
about  to  be  shipped  to  London, 
assigned  the  receipt  to  Plaintiff, 
together  with  an  order  to  De- 
fendant, a  London  wharfinger,  to 
deliver  the  goods  to  Plaintiff: 
Defendant,  on  sight  of  the  order 
before  the  goods  arrived,  promisefi 
to  deliver  them  to  Plaintiff  on 
their  arrival : 

Held,  that  Plaintiff  might  main- 
tain trover  against  liim,  on  his  re- 
fusal to  deliver  after  arrival.  Holt 
v.  Griffin  and  Another.  21(3f 


Qq 


TRUS- 
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TRUSTEE. 

See  JoiKD£R>  I.    Turnpike 

Road. 

TURNPIKE  ROAD. 

Defendant,  as  chairman  of  trustees 
of  a  turnpike  road,  signed  a  re- 
solution that  Plaintiff  should  be 
requested  to  make  a  temporary 
advance  of  2000/.  to  the  trust. 

The  Plaintiff  advanced  the 
money,  but  received  no  security 
by  mortgage  of  the  tolls,  as  pre- 
scribed by  3  G.4.  c.  126.  *.  81. 

Held,  that  tlie  Defendant  was 
not  exempted  from  personal  re- 
sponsibility by  7  &  8.  G.  4.  c.  2. 
*.  S.     Parroit  v.  Eyre.    Page  283 


VARIANCE. 

See  Bail,  1.    Landlord  and 
Tenant,  3. 

VENDOR  AND  PURCHASER. 

The  Defendant,  who  had  ordered  a 
machine  to  be  made,  without  any 
agreement  as  to  price,  paid  mo- 
ney on  account  when  he  saw  it 
complete;  admitted  it  was  made 
to  order;  and  requested  the  maker 


to  send  it  home,  but  refused  to 
pay  the  price  demanded  by  him. 
The  maker  refused  to  deliver  the 
machine  without  receiving  the  full 
amount ;  for  which  he  ordered  his 
attorney  to  proceed;  when  the 
Defendant  said  he  would  en* 
deavour  to  arrange  if  they  would 
give  time* 

Held,  a  sufficient  acceptance  to 
entitle  the  maker  to  sue  in  an  ac- 
tion for  goods  bargained  and  sold. 
Elliott  V.  Pyhu.  Page  512 

VENUE. 
See  Pleading,  ?•   Practice,  1. 

VIRTUTE  CUJUS,  TRAVERSE 

OF. 
See  Pleading,  6. 


WRIT  OF  RIGHT. 
Demandant  in  a  writ  of  right  having 
signed  judgment  of  non  pros.^  after 
giving  a  more  distant  day  for  ad- 
journing the  essoign  than  by  law 
he  was  entitled  to  give,  the  judg- 
ment was  set  aside  as  irregular. 
Txvyningf  Demandant;  Lowndes, 
Tenant.  65 


END  OF  VOL.  X. 


London: 
Printed  by  A.  SporriswooDi^ 
Mew«  Street- Square. 


